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ADVERTISEMENT. 


The  design  of  the  present  Digest  has  been  to  furnish  a 
Selection  of  Cases,  connocted  with  the  Practice  of  the 
Common  Law  Courts,  with  a  special  view  to  an  immediate 
and  easy  reference  ;  and,  in  that  particular,  to  obviate  an 
inconvenience  incidental  to  the  arrangement  of  the  several 
existing  Digests,  which  embrace  with  practice  legal  details 
generally.  AVith  respect  to  the  classified  arrangement  of 
the  subject  matter,  coupled  with  the  Analytical  Index,  the 
compiler  is  led  to  hope  the  work  will  be  found  to  answer 
the  purpose  contemplated.  From  a  desire  on  his  part,  not 
to  encumber  it  with  matter,  which  alterations  in  the  prac- 
tice have,  in  a  great  degree,  rendered  obsolete,  the  com- 
piler has  deemed  it  expedient  to  have  had  recourse  to 
considerable  retrenchment  in  the  selection  of  cases,  which 
he  apprehends  will  not  be  found  a  defect ;  but  as  he  is 
aware  the  publication  is  susceptible  of  much  improvement, 
his  attention  will  be  directed  to  the  attainment  of  that 
object  in  a  future  edition. 

Kensington, 

1st  October,  1847. 
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ERRATA. 

P.  195,  11th  line  from  bottom,  for  "imperfect  application,''  read  "  imperfect 
replication." 

P.  34,  line  24,  for  "  2  W.  cSc  M."  read  "  2  3Iee.  ^-  JF." 

P.  71,  line  7  from  bottom,  for  "  2  D.  &  C."  read  "  2  Doiul." 


AN 

AIS^ALYTICAL    DIGEST 

OF 

SELECTED  PRACTICE  CASES. 


ABATEMENT  OF  SUIT. 

Abatement  of  suit. '\  The  death  of  the  wife  abates  a  suit  brought 
by  her  and  her  husband,  for  a  debt  due  to  her  dum  sola.  Checci  and 
Wife  V.  Powell,  6  B.  &  C.  253. 

It  seems  the  17  Car.  2,  c.  11,  which  enacts  that  a  suit  shall  not 
abate  by  death  of  a  party  between  the  verdict  and  judgment,  does  not 
apply  to  a  nonsuit.  Dowbiggin  v.  Harrison,  10  B.  &  C.  480;  and 
Farraine  v.  Hill,  4  M.  &  P.  413. 

Where  the  plaintiff  by  his  own  delay  has  not  obtained  his  judgment 
until  after  the  death  of  the  defendant,  the  court  will  not  suffer  judg- 
ment to  be  signed  nunc  pro  tunc.  Doe  d.  Taylor  v.  Crisp,  7  Dowl. 
584 ;  and  Wilkins  v.  Cauty,  11  Law  J.,  Q.  B.  191,  and  Copley  v.  Day, 
4  Taun.  702. 

Nor  in  any  case  except  where  the  delay  arises  from  the  act  of  the 
court  itself.  Vaughan  v.  Wilson,  5  Scott,  404  ;  Evans  v.  Rees,  12 
Ad.  &  E.  167. 

The  17  Car.  2,  c.  8,  extends  to  verdicts  in  actions  for  torts,  as  well 
as  contracts.     Palmer  v.  Cohen,  2  B.  &  Ad.  9(36. 

In  case  of  death  of  parties,  sittings  in  term  not  esteemed  as  one 
day,  so  that  the  trial  could  have  reference  to  the  first  day  of  term,  nor 
can  a  special  adjournment  day  be  obtained  to  prevent  abatement  of 
suit  by  death.     Johnsonv.  Budge,  1  C.  M.  &  R.  647  ;  3  Dowl.  207. 

At  the  Nisi  Prius  sittings  in  the  term,  the  practice  is  to  make  up 
the  postea,  as  of  the  day  on  which  the  cause  is  tried.  The  death  of  the 
defendant  after  the  first  Nisi  Pruis  day  in  the  term,  but  before  the  day 
as  of  which  the  postea  appears  upon  the  record  to  be  made  up,  abates 
the  suit.     Halliday  v.  Saunderson,  1  Alcock  &  Napier,  147,  (Irish). 

The  court  will  under  some  circumstances  stay  the  postea  in 
the  hands  of  the  associate,  where  it  appears  that  the  plaintiff  died  be- 
fore verdict.     Johnson  v.  Horailton,  1  M.  &  W.  149;  4  Dowl.  762. 

A  suit  abates  by  death  of  parties,  where  it  is  referred,  and  an  award 
made,  but  no  verdict  or  judgment  entered  up.  Maffey  v.  Godwyn, 
1  N.  &M.  101. 


2  ADMISSION  OF  DOCUMENTS. 

The  death  of  one  of  two  parties  who  have  obtained  a  certiorari,  does 
not  prevent  the  court  from  proceeding  to  dispose  of  the  matter. 
Rex  V.  Justices  of  Yorkshire,  6  B.  &  C.  152. 

AVhere  a  cause  was,  by  order  of  Nisi  Prius,  referred  to  a  barrister 
to  state  a  special  case,  and  the  case  was  stated  after  the  death  of  the 
defendant,  the  court  refused  to  set  it  aside.  James  v.  Crane,  3  Dowl. 
&  L.  661  ;   15  Law  J.,  Ex.  232. 

Where  a  verdict  was  found  for  the  plaintiff  on  the  trial  of  an  eject- 
ment, subject  to  a  special  case,  and  before  the  terms  of  the  special 
case  were  settled  the  plaintiff  died,  the  court  discharged  a  rule  for 
setting  aside  the  verdict  or  staying  the  proceedings,  upon  the  terms 
of  the  lessor  of  the  plaintiff  giving  security  for  costs.  Doe  d.  Egre- 
mont  V.Stephens,  lOJur.  570;  B.C.,  Coleridge;  14  LawJ.,Q.  B.258. 

Where  there  was  a  verdict  for  the  defendant  in  an  action  of  as- 
sumpsit, and  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial ;  and  before  the  rule  came  on  to  be  heard,  the  defendant  died  : — 
Held,  that  the  rule  should  still  be  argued ;  as  in  case  it  was  discharged, 
the  judgment  would  relate  to  the  term  in  which  it  was  granted,  when 
the  defendant  was  living.  Anderdon  v.  Lord  Foley,  2  Law  J.,  K.  B.  214. 

ADMISSION  OF  DOCUxMENTS. 

Admission  of  documents. 2  A  notice  to  admit,  four  days  before  the 
commission-day  at  the  assizes,  is  sufficient  to  entitle  the  plaintiff  to  the 
costs  of  proof,     Tinn  v.  Billingsley,  2  C.  M.  &  R.  253. 

Notice  to  admit  documents  in  the  hands  of  third  parties."]  It  is  no 
objection  to  a  party  to  the  cause  calling  upon  his  opponent  to  admit 
certain  documents  under  Reg.  Gen.  H.  T.  4  Will.  4,  that  the  docu- 
ments are  in  the  hands  of  a  third  party.  Rutter  v.  Chapman,  11 
Law  J.,  Ex.  178  ;  8  Mee.  &  W.  388. 

Notice  to  admit  documents  must  be  given  to  entitle  plaintiff  to  costs 
of  proving.]  The  plaintiff  is  not  entitled  to  the  costs  of  proving  a 
document,  unless  he  has  given  a  notice  to  admit  it,  pursuant  to  rule 
of  H.  T.  4  Will.  4,  s.  20,  notwithstanding  that  the  document  is  in  issue 
on  the  pleadings,  and  the  defendant  has  refused  to  admit  it,  on  the 
ground  of  its  being  a  forgery.    Spencer  v.  Barough,  11  LawJ.,Ex.  378. 

Costs  of  proving  documents,  not  admitted  after  notice  to  admit.] 
Where  a  judge  has  certified  that  the  execution  of  documents  has 
been  proved,  so  as  to  render  a  party  in  a  cause,  who  has  refused  to 
admit  such  execution,  liable  to  pay  the  costs  of  proving  it,  the  court 
will  not  direct  the  master  to  tax  the  costs  while  a  motion  to  set  aside 
the  verdict,  &c.,  remains  undisposed  of.  Doe  d.  Davies  v.  Davies,  9 
Law  J.,  a  B.  324  ;  4  P.  &  D.  141. 

The  execution  of  certain  documents  not  having  been  admitted  by 
the  defendant,  the  plaintiff  obtained  the  usual  judge's  order,  that  the 
costs  of  proving  them,  on  the  trial,  should  be  paid  by  the  defendant, 
whatever  might  be  the  event  of  the  cause.  The  trial  took  place  and  the 
plaintiff  recovered  a  verdict,  which  was  afterwards  set  aside  for  irre- 
gularity, without  costs.  Previous  to  a  second  trial,  the  defendant 
admitted  the  documents : — Held,  that  the  plaintiff,  who  also  succeeded 
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at  the  second  trial,  was  entitled  to  the  costs  of  proving  them  at  the 
former  trial.     Lewis  v.  Howell,  6  Ad.  &  E.  769 ;  6  Law  J.,  K.  B.  182. 

Admission  for  one  trial  receivable  on  another.']  Written  admissions 
made  for  the  purpose  of  a  former  trial,  may  be  used  on  a  new  trial. 
If  the  party  who  made  them  wishes  to  withdraw  them,  he  should  take 
out  a  summons  before  a  judge,  in  order  to  obtain  his  permission. 
Elton  V.  Larkins,  5  Car.  &  P.  305  ;  1  M.  &  Ro.  186. 

AFFIDAVIT— Jm  General. 

The  description  of  the  deponent  in  an  affidavit  as  plaintiff,  or  as 
defendant  is  sufficient.']  On  its  being  objected,  that  the  affidavit  of  the 
defendant,  on  which  the  rule  had  been  obtained,  did  not  contain  his 
additions,  the  court  said  the  rule  H.  T.  2  Will.  4,  did  not  apply  to 
affidavits  made  by  the  defendants  in  the  cause.  Jackson  v.  Chard,  2 
Dowl.  469  ;  Poole  v.  Pemhrey,  1  Dowl.  693,  further  confirmed  by  Angel 
V.  Ihler,  5  Mee.  &  W.  163. 

Held  by  all  the  judges,  that  affidavits  made  in  actions  by  the  plain- 
tiff or  the  defendant,  are  exempted  from  the  operation  of  the  rule  of 
H.  T.  2  Will.  4,  reg.  1,  s.  5,  which  requires  that  "  the  addition  of  every 
person  making  an  affidavit  shall  be  inserted  therein."  Shirer  v.  Walker, 
2  Man.  &  G.  917;  3  Scott's  N.  R,  235. 

Deponent's  description  in  an  affidavit.]  "A.  B.,  clerk  to  C.  D  , 
defendant's  attorney,"  is  not  a  sufficient  description  of  a  deponent. 
Daniels  v.  May,  5  Dowl.  83 ;   1  T.  &  G.  834. 

In  an  affidavit,  "  W.  A.  of  No.  37,  Threadneedle-street,  agent  for 
the  above-named  plaintiff  in  this  cause,"  is  a  sufficient  description  of 
the  deponent's  degree.  Luxford  v.  Groombridge,  12  Law  J.,  Q.  B.  99, 
and  Mathewson  v.  Baistow,  15  Law  J.,  Q.  B.  40. 

A  prisoner  in  the  custody  of  the  warden  of  the  Fleet  need  not 
state  his  place  of  abode.  Sharpe  v.  Johnson,  4  Dowl.  324 ;  2  Bing. 
N.  S.  246. 

Deponent  describing  himself  as  "acting  as  managing  clerk  to  Messrs. 

,  attorneys,"  not  stating  their  place  of  business,  bad.  Graves 

V.  Browning,  6  Ad.  &  E.  805. 

In  an  affidavit  by  an  attorney's  clerk,  it  is  unnecessary  for  him  to 
state  his  residence,  if  he  states  that  of  his  master.  Strike  v.  Blanchard, 
5  Dowl.  216. 

A  joint  and  several  affidavit  was  objected  to,  as  being  irregular,  for 
want  of  the  addition  of  one  of  the  deponents.  The  court  refused  to 
allow  it  to  be  used  as  to  the  statement  of  facts  made  by  the  other 
deponents.     Rex  v.  Carnarvon,  (Justices,)  5  N.  &  M.  364. 

But  where,  to  an  affidavit  by  two  deponents,  the  addition  of  one  was 
defective,  and  it  was  urged  on  the  authority  of  the  above  case,  that  it 
was  unavailable  altogether,  Coleridge,  J.  allowed  it  to  be  used  so  far 
as  related  to  the  statements  made  by  the  co-deponent,  observing,  that 
the  case  quoted  must  have  proceeded  upon  the  peculiar  facts.  Exjiarte 
Edmonds,  5  Dowl.  702,  and  Nathan  v.  Cohen,  3  Dowl.  370 ;  1  Har.  & 
W.  107. 

An  affidavit  sworn  in  London,  and  describing  the  deponent  as 
"  agent  for  the  defendant  in  this  cause,"  is  sufficient.  Mathewson  v. 
Baistow,  15  Law  J.,  Q.  B.  40  ;  3  Dowl.  &  L.  327. 

B   2 
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An  affidavit  made  by  a  defendant  in  a  cause  cannot  be  read  unless 
his  addition  is  inserted.     Lawson  v.  Case,  4  Dowl.  40,  Ex. 

In  an  affidavit  made  by  the  defendant,  in  a  cause  in  support  of  a 
rule  moved  for  by  him,  for  security  for  costs,  it  is  not  necessary  for 
him  expressly  to  swear  that  he  is  the  defendant ;  it  will  be  sufficient 
if  it  appear,  with  reasonable  certainty,  from  the  language  of  the 
affidavit,  that  he  is  so.  Loutreuil  v.  Phillippe,  10  Jur.  757,  B.  C, 
Coleridge  ;  1  B.  C.  Rep.  87. 

Affidavit — variance  in  name  of  deponent  and  the  signature  of  sameJ] 
Held,  to  be  no  objection  to  an  affidavit,  that  it  was  made  by  "  E.  Charles 
Pownall,"  and  signed  by  "  Charles  Edward  Pownall."  Hands  v.  Cle- 
ments, 12  Law  J.,  Ex.  437 ;  1  Dowl.  &  L,  379,  Ex. 

Affidavit — variance  in  description  of  defendant' s  residence  from  that 
in  the  writ.]  The  party  who  made  the  affidavit  of  having  been  served, 
described  his  residence  differently  from  that  in  the  writ,  and  made  no 
allegation  of  his  being  the  defendant  in  the  cause;  held  sufficient. 
Stevenson  v.  Thome,  13  Law  J.,  Ex.  303  ;  2  Dowl.  &  L.  230. 

Affidavit  more  than  a  year  old  allowed  on  motion  to  sign  judgment  on 
warrant  of  attorney 7\  A  rule  to  sign  judgment  on  an  old  warrant  of 
attorney,  granted  upon  an  affidavit  of  the  due  execution,  made  above 
a  year  before  on  an  unsuccessful  application.  O'Neill  v.  Coghlan,  2 
Dowl.  &  L.  5. 

Within  what  time  an  affidavit  may  be  'nsed.'\  An  affidavit  is  not  con- 
sidered stale  till  it  is  a  year  old.  Kamsden  v.  Maugham,  4  Dowl.  403  ; 
2  C.  M.  &  R.  634  ;   1  T.  &  G.  40. 

And  cannot  be  used  when  moving  for  a  rule  when  more  than  a 
}-ear  old.  Burt  v.  Owen,  1  Dowl.  691.  It  has  since  been  held  in  the 
Queen's  Bench,  that,  a  motion  may  be  made  on  an  affidavit  more 
than  a  year  old,  unless  the  lapse  of  time  affects  the  subject-matter 
of  the  affidavit.     Doe  d.  Clarke  v.  Stillwell,  3  N.  &  P.  701. 

Affidavit  on  one  ride  not  admissible  on  another.']  Affidavits  sworn  in 
support  of,  or  in  answer  to  one  rule,  will  not  be  allowed  to  be  used  on 
another  (though  substantially  embracing  one  of  the  objects  of  the 
former  rule)  where  any  doubt  exists  as  to  the  practicability  of  assign- 
ing perjury  thereon  in  reference  to  the  rule  upon  which  it  is  sought 
to  use  them.     Quelle  v.  Boucher,  1  Scott,  283 ;  3  Dowl.  107. 

Separate  affidavits  must  be  sworn  for  separate  rules  although  similar.] 
Where  two  rules  are  moved  for  under  precisely  similar  circumstances, 
they  should  be  founded  on  distinct  affidavits  ;  and  it  is  not  enough  to 
refer,  in  the  second,  to  the  affidavits  already  sworn  in  the  first.  The 
Queen  v.  Missen,  11  Law  J.,  Q.  B.  189. 

Affidavit  used  on  a  motion  abandoned,  may  be  used  on  a  subsequent 
motion.]  An  affidavit  made  and  filed  in  a  motion  that  has  been  aban- 
doned, may  be  used  in  a  subsequent  motion,  where  the  cause,  the 
subject-matter  and  the  parties,  are  the  same.  Rya7i  v.  Smith,  9  Mee. 
&  W.  223  ;   11  Law  J.,  Ex.  77- 

An  affidavit  which  is  upon  the  files  of  the  court  may  be  used  after- 
wards in  the  same  cause,  though  for  a  different  purpose.  Chambers  v. 
Bryant,  12  Law  J.,  Q.  B.  139 ;  and  Ryan  v.  Smith,  9  Mee.  &W.  223. 

What  affidavits  may  be  used  on  rule  to  rescind  judge's  order.]     In 
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showinor  cause  against  a  rule  to  rescind  a  judge's  order,  made  under 
1  &  2  Vic.  c.  110,  s.  3,  for  the  arrest  of  a  party,  or  under  s.  6,  refusing 
his  discharge,  either  party  may  read  other  affidavits  than  those  used 
before  the  Judge.  Gibbons  v.  Spalding,  12  Law  J.,  Ex.  185  ;  11  Mee. 
&  W.  173. 

An  affidavit  used  in  one  court  and  sworn  before  a  commissioner  of 
another  court.']  Where  a  rule  has  been  obtained  in  one  court,  on 
affidavits  sworn  before  a  commissioner  of  another  court,  it  will  be  dis- 
charged with  costs,     Shaw  v.  Perkin,  11  Law  J.,  Q.  B.  52. 

Affidavit  necessary  to  account  for  delay  in  applying  to  the  court.] 
Where  a  motion  prima  facie  too  late,  was  explained  by  a  statement 
not  on  affidavit,  that  an  application  on  the  same  subject  had  been 
made  to  a  judge  at  chambers,  which  statement  the  learned  judge  con- 
firmed by  his  recollection : — Held,  that  this  was  not  sufficient,  and 
that  there  ought  to  have  been  an  affidavit  of  the  fact.  Goren  v.  Tufe, 
10  Law  J.,  Ex.  61. 

Affidavits  for  showing  cause,  when  may  be  sworn.]  Affidavits  may 
be  used  in  showing  cause,  though  sworn  after  the  time  named  for 
showing  caxise  in  the  rule.  Hicks  v.  Marreco,  3  Tyr.  216  ;  Percivalv. 
Hodley,  ib,  217  • 

A  proceeding  attached  to  a  defective  affidavit  cannot  be  referred  to.] 
The  court  cannot  entertain  an  objection  patent  on  a  proceeding  at- 
tached to  the  affidavit  bringing  that  objection  before  the  court,  if, 
from  wrong  entitling,  the  affidavit  cannot  be  read.  Harris  v.  Mathews, 
4  Dowl.  608. 

Affidavit  need  not  be  stamped  for  a  rule  nisi  for  a  mandamus.]  The 
court  refused  to  stop  the  case  on  an  objection  to  the  use  of  the  affi- 
davits filed  by  the  prosecutor,  as  they  were  not  stamped.  The 
Queen  v.  The  Mayor  of  Litchfield,  10  Law  J.,  Q.  B.  172. 

Costs  of  long  affidavits.]  Where  long  affidavits  are  filed  in  support 
of  a  motion,  a  great  part  of  which  is  unnecessary,  the  court  will  refer 
them  to  the  master,  and  make  the  party  applying  pay  the  costs  of  the 
unnecessary  affidavits.     Lewis  v.  Woolrych,  3  Dowl.  692. 

Deponent  convicted  of  subornation  of  perjury.]  The  court  will 
cause  to  be  taken  off  the  file  the  affidavit  of  a  person  who  has  been 
convicted  of  subornation  of  perjury.  In  re  Sawyer,  11  Law  J., 
Q.  B.  234. 

Affidavit  sworn  before  an  attorney,  who  is  afterwards  attorney  in  the 
cause.]  It  is  no  objection  that  the  commissioner  before  whom  an 
affidavit  is  sworn  was  the  party's  attorney,  unless  shown  to  be  so  when 
the  oath  was  administered.  Beaumont  v.  Dean,  1  Tyrw.  &  G.  209;  4 
Dowl.  304. 

Affidavit,  form  of]  An  affidavit  commencing  "maketh  and  saith," 
omitting  the  word  "  oath,"  is  insufficient.  Doe  d.  Britton  and  others  v. 
Clarke,  12  Law  J.,  Q.  B.  69  ;  and  Oliver  v.  Price,  3  Dowl.  2Gl. 

An  affidavit  to  support  a  motion  must  be  explicit.]  An  affidavit  must 
contain  distinct  and  positive  allegations,  not  suggestions  merely.  Reg. 
V.  Manchester  Railway  Company,  3  N.  &  P.  439. 

In  moving  to  set  aside  proceedings,  the  affidavit  must  distinctly 
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show  that  the  step  objected  to  has  been  taken,  and  be  averred  to  be 
true  in  the  present,  not  the  past  tense.  Classey  v.  Drayton,  6  Mee. 
&  W.  17. 

Affidavits  containing  impertinent,  irrelevant,  or  scandalous  matter.'] 
The  introduction  of  impertinent  or  irrelevant  matter  in  an  affidavit 
will  induce  the  court  to  deprive  the  party  of  his  costs,  though  other- 
wise entitled  to  them.  Thompson  v.  Dicas,  2  Dowl.  93,  Ex. ;  and 
Rex.  v.  Byrne,  6  Dowl.  36,  Q.  B. 

And  for  irrelevant  matter  the  court  have  disallowed  the  costs  of 
such  matter,  and  directed  payment  of  costs  to  the  opposite  party. 
Cassen  v.  Bond,  2  Y.  &  J.  531 ;  and  Lewis  v.  Woolrych,  3  Dowl.  692,  Ex. 

When  affidavits  contain  irrelevant  or  impertinent  matter,  the  party 
by  whom  they  are  filed  may  be  punished  by  the  infliction  of  costs,  at 
the  discretion  of  the  court.     Ex  parte  Heullen,  7  Pr\ce,  59"^. 

If  defamatory  or  scandalous  matter  be  introduced  unnecessarily  in 
an  affidavit,  it  may  cause  the  rejection  of  the  deposition.  Sanderson's 
Bail,  1  Chit.  R.  G76  ;  and  Williams  v.  Hunt,  ib.  321. 

Affidavit  in  a  foreign  language.']  An  affidavit  in  a  foreign  language 
translated,  and  the  translation  verified,  and  the  oath  administered  in 
a  foreign  language,  is  sufficient.  It  need  not  be  signed  if  such  be  the 
practice  of  the  country  where  made.     Re  Eady,  6  Dowl.  614. 

An  affidavit  signed  by  the  deponent  in  a  foreign  character,  although 
illegible,  may  be  received,  without  an  affidavit  stating  that  the  party 
was  a  foreigner.     Nathan  v.  Cohen,  3  Dowl.  380. 

An  affidavit  should  be  legibly  written.]  An  affidavit  illegibly  and 
slovenly  written  may  be  objected  to,  and  costs  given  against  the  parties 
producing  it.     Bane  v.  Jones,  8  D.  &  R.  114. 

Alteration  in  an  affidavit.]  A  commissioner  need  not  put  his 
initials  opposite  an  immaterial  alteration  in  an  affidavit  sworn  before 
him.     In  re  Imeson,  8  Dowl.  651. 

Alteration  in  an  affidavit  after  it  is  sicorn.]  Any  material  alteration 
in  any  affidavit  after  it  has  been  sworn  renders  it  a  nullity.  Wright  v. 
Skinner,  5  Dowl.  92. 

Making  an  addition  to  an  affidavit  after  it  is  sworn,  does  not  render 
it  void,  but  the  court  will  only  use  the  original  part.  White  v.  Skin- 
ner, 1  Tyrw.  &  G.  597. 

Amendment  of  an  affidavit.]  The  wrong  year  was  inserted  in  the 
jurat  of  an  affidavit ;  the  court,  viewing  it  as  a  mere  clerical  and 
obvious  error,  permitted  it,  on  production  of  a  supplemental  affidavit, 
to  be  amended.     Cooper  v.  Archer,  12  Price,  149. 

Where  an  affidavit  is  erroneously  entitled,  it  may  be  amended  on 
being  re-sworn.  Cooper  v.  Talbot,  7  Scott,  345  ;  and  Rex  v.  Justices 
of  Warwickshire,  5  Dowl.  382. 

When  the  defect  is  in  an  affidavit  used  in  showing  cause,  the  rule 
may  be  enlarged  to  allow  an  amendment.  Anderson  v.  Ell,  3  Dowl. 
73,  Q.  B.  ,  ,    ,        ,. 

The  right  to  amend  an  affidavit  seems  to  depend  upon  whether  the 
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defect  is  in  an  affidavit  on  which  a  rule  has  been  obtained,  or  which 
has  been  already  filed,  or  only  in  affidavits  used  in  showing  cause,  or 
in  moving  for  a  rule  nisi.  In  the  two  latter  instances  they  are  clearly 
amendable ;  in  the  former  they  are  not.  Robinson  v.  Gardner,  7  Dowl. 
716,  Q.  B. 

AFFIDAYIT— Entitling  of. 

Title  of  affidavit  in  the  description  of  the  parties  to  the  suit.'] 
"  Phillips,  assignee,  &c.,"  is  an  irregular  mode  of  describing  a  plaintiff 
in  entitling  an  affidavit.  Phillips  v.  Hutchinson,  3  Dowl.  20 ;  and 
Casley  v.  Smith,  4  Dowl.  477,  Ex. 

"  Geo.  Shrimpton  v.  Wm.  Carter  the  Elder,  sued  as  Wm.  Carter," 
where  the  action  was  by  Geo.  Shrimpton  v.  Wm.  Carter,  rejected. 
Shrimpton  v.  Carter,  3  Dowl.  648. 

An  affidavit  on  the  part  of  the  defendant,  which  is  entitled  C.  D., 
the  defendant,  at  the  suit  of  A.  B.,  the  plaintiff,  cannot  be  read. 
Richard  v.  Isaac,  1  C.  M.  &  R.  136  ;  4  T)T.  863. 

The  addition  of  "Widow"  to  the  name  of  a  party  in  the  title  of  a 
cause  is  not  necessary.     Miller  v.  Miller,  2  Scott.  117. 

The  christian  names  of  the  parties  in  a  cause  must  be  written 
length  in  the  title  of  an  affidavit.    Maslon  v.  Carlon,  4  Dowl.  477 
K.  B. ;  Shaw  v.  Robinson,  8  D.  &  R.,  423 ;  and  Masters  v.  Carter, 
Dowl.  577. 

An  affidavit  in  support  of  a  rule  under  1  Geo.  IV.  c.  87,  must  no 
be  entitled  "  Doe  d.  Pryme  and  another  v.  Roe  and  another,"  but  the 
christian  and  surnames  of  all  the  lessors  of  the  plaintiff  must  be  set 
out  at  length.     Doe  d.  Pryme,  v.  Roe,  8  Dowl.  340  ;   and  Doe  d.  Cou- 
sins V.  Roe,  4  Mee.  &  W.  68  ;  8  Law  J.,  Ex.  69. 

In  the  writ  of  summons  the  plaintiff  described  the  defendant  as 
James  S.  Hodson  ;  the  defendant  entered  an  appearance  as  James 
Shirley  Hodson;  affidavits  were  produced  in  support  of  an  application 
to  set  aside  interlocutory  judgment,  the  title  of  which  described  the 
defendant  as  James  Shirley  Hodgson,  sued  as  James  S.  Hodson  : — 
Held,  that  they  were  well  entitled.  Dunn  v.  Hodson,  1  Dowl.  &  L. 
204,  Q.  B. 

Where  a  motion  is  made  for  a  rule  to  compute  principal  and  interest 
on  a  bill  of  exchange,  if  the  affidavit  supporting  the  application  is 
entitled  with  the  initial  of  the  defendant's  christian  name  only,  an 
affidavit  should  be  produced  showing  that  the  defendant  so  signed  the 
bill.  Hilbert  v.  Wilkins,  8  Dowl.  139;  and  Worley  v.  Cunninyham, 
8  Dowl.  139.  The  like  as  to  an  application  for  a  distringas.  Ceal  v. 
Cockburn,  7  Scott  N.  R.  413 ;  6  Man.  &  G.  724. 

Where  the  defendant  was  described  in  the  writ  of  summons  as 
"  Frederic  C.  Prosser,"  affidavits,  in  support  of  a  rule  to  set  aside  the 
judgment,  &c.,  for  irregularity,  entitled  "  Henry  Sims  v.  Frederic 
Coulton  Prosser,"  are  improperly  entitled.  Sims  v.  Prosser,  15  Mee. 
&W.  151;  15  Law  J.,  Ex.  199;  3  Dowl.  &  L.  491. 

In  a  subsequent  case  affidavits  in  support  of  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  entitled  "  Edward  Lomax,  plaintiff,  against 
William  Wells  Kilpin,  defendant ;"  the  defendant  having  been  de- 
scribed as  "W.  W.  Kilpin"  in  the  writ  of  summons: — Held  sufficient. 
Lomax  v.  Kilpin,  16  Law  J.,  Ex.  23. 
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Affidavits  entitled  in  a  cause,  without  giving^  the  plaintiff  the  addi- 
tion of  "  assignee,"  cannot  be  used  in  a  cause  where  the  plaintiff  sues 
as  assignee.     Wricjht  v.  Hunt,  1  Dowl.  457. 

Where  an  action  has  been  brought  against  the  defendant  by  the 
initial  of  his  christian  name,  "  W.,'  and  has  proceeded  to  execution, 
so  entitled,  an  affidavit  in  support  of  an  application  against  the  sheriff 
for  not  returning  the  fi.  fa.  in  the  cause,  cannot  be  read,  if  it  describes 
the  defendant  by  the  christian  name  of  "  William."  Regina  v.  Sheriff 
of  Surrey,  8  Dowl.  510. 

The  parties  should  be  described  in  the  title  of  an  affidavit  as 
"plaintiff"  and  "defendant."  Harris  \ .  Griffith,  A  T>ow\. -2^9 ;  and 
Richard  V.  Isaac,  1  C.  M.&  R,  136. 

If  affidavits,  used  on  a  rule,  with  respect  to  a  matter  of  arbitration, 
where  there  is  no  cause  in  court,  improperly  introduce  the  words 
"  plaintiff"  and  "  defendant"  after  the  names  of  the  parties  in  the 
title  of  the  affidavits,  those  words  may  be  treated  as  surplusage.  In 
re  Imeson,  8  Dowl.  651. 

"  Casley,  assignee,"  &c.  is  not  a  sufficient  description  of  the  plain- 
tiflf  in  the  title  of  an  affidavit.  Casley  v.  Smyth,  4  Dowl.  477  ;  1  T.  & 
G.  219 ;  and  Clark  v.  Martin,  3  Dowl.  222. 

The  defendant,  whose  real  name  was  Henry  R.,  was  described  in 
the  writ  of  summons  and  distringas  thereon  as  Humphrey  D.  R. 
On  an  application  to  set  aside  the  distringas,  he  entitled  his  affidavit 
in  the  cause  "B.  v.  Humphrey,  D.  R.,  sued  as  Henry  R. :" — Held 
incorrect,  there  being  no  such  cause  until  appearance.  Bothwick  v. 
Ravenscroft,  8  Law  J.,  Ex,  l60  ;  5  Mee.  &  W.  31 ;  7  Dowl.  393. 

Affidavits  made  for  the  purpose  of  opening  a  rule  respecting  two 
actions,  in  which  the  same  parties  are  plaintiff  and  defendant,  must  be 
entitled  in  both  actions ;  if  entitled  only  in  one,  they  must  be  entitled 
afresh  and  re-sworn.  Cori-y  v.  Wharton,  5  Law  J.,  C.  P.  89 ;  2  Scott, 
436. 

Where  affidavits  relate  to  actions  both  against  the  principal  and  the 
bail,  they  are  properly  entitled  in  both  causes.  Pocock  v.  Cockerton, 
and   Pocock  V.  Perry,  8  Law  J.,  Ex.  3  ;  7  Dowl.  21. 

Where  the  declaration  in  ejectment  contains  both  joint  and  several 
demises,  it  is  sufficient  to  entitle  the  affidavit,  on  motion  for  judg- 
ment, as  being  on  the  several  demises  of  all  the  lessors  of  the  plaintiff, 
without  noticing  which  are  joint  and  which  are  several.  Doe  d. 
Buries  V.  Roe,  5  Dowl.  447. 

An  affidavit  showing  cause  against  a  rule  for  setting  aside  an  at- 
tachment against  the  late  sheriff,  for  not  bringing  in  the  body,  should 
be  entitled,  not  in  the  original  cause,  but  in  that  of  the  Queen  v.  the  late 
sheriff,  in  a  certain  cause,  (the  original  one).  Regina  v.  Sheriff  of 
Middlesex,  8  Law  J.,  C.  P.  39 ;  6  Law  J.,  Ex.  9 ;  2  Mee.  &  W.  107  ; 
and  Rex  v.  Sheriff  of  Middlesex,  5  B.  &  C.  389;  8  D.  &  R.  149. 

The  affidavit  of  the  execution  of  a  power  of  attorney,  to  demand  the 
performance  of  an  award,  must  be  entitled  in  the  cause.  Doe  d. 
Clarke  v.    StUlwell,  G  Dowl.  305. 

Affidavits  in  support  of  an  application  to  quash  a  certiorari,  bring- 
ing up  an  order  of  justices  for  stopping  up  a  road,  must  be  entitled  in 
the  names  of  the  parties  in  the  proceeding,  and  not  merely  "  In  the 
Queen's  Bench."     Regina  v.  Jones,  8  Dowl.  80. 

An  affidavit  to  hold  to  bail,  under  1  &  2  Vic.  c.  110.  s.  3,  made  be- 
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fore  the  issuing  of  a  writ  of  summons,  need  not  be  entitled  in  the 
cause.     Schletter  v.  Cohen,  10  Law  J.,  Ex.  99. 

J.  A.  E.  was  served  with  a  writ  of  summons,  in  which  he  was  de- 
scribed as  J.  E.  The  writ  of  summons  was,  in  other  respects,  in- 
formal. The  affidavit  of  J.  A.  E.  upon  which  to  found  an  application 
to  set  aside  the  copy  of  the  writ,  was  entitled  in  a  cause  A.  B.  against 
J.  A.  E.,  sued  as  J.  E.  : — Held,  that  it  was  properly  entitled.  Jones 
V.  Eldridge,  11  Law  J.,  C.  P.  192.  This  case  overrules  Swift  v. 
Knight,  5  Mee  &  W.  618 ;  9  Law  J.,  Ex.  6. 

An  affidavit  in  support  of  a  rule  for  judgment  as  in  case  of  a  non- 
suit, was  entitled  "  Between  John  Singleton,  plaintiff,  and  George 
Johnstone,  defendant."  On  showing  cause  it  was  sworn  that  there 
were  two  George  Johnstones ;  and  that  all  former  proceedings  in  the 
cause  were  entitled  John  Singleton  v.  George  Johnstone  the  elder  ; — 
Held,  that  the  affidavit  was  sufficiently  entitled.  Singleton  v.  John,' 
stone,  11  Law  J.,  Ex.  88  ;  9  Mee.  &  W.  67- 

The  defendant  having  entered  his  claim  to  certain  coffee  that  had 
been  seized  for  breach  of  the  revenue  laws,  and  received  it  back  on 
giving  sureties  to  the  crown,  commenced  an  action  of  trover  in  the 
Gommon  Pleas  against  the  seizing  officer,  who  pleaded  thereto.  A  v/rit 
of  appraisement  had  issued,  but  no  information  had  been  actually 
filed  : — Held,  that  the  Attorney-General  was  at  hberty  to  remove  the 
cause  into  the  Court  of  Exchequer.  Held,  also,  that  the  affidavits  in 
support  of  the  rule  were  rightly  entitled  "The  Attorney-General,  in- 
formant, against  John  Kingston,"  (the  plaintiif  in  the  action).  At- 
torney-General V.  Kingston,  11  Law  J.,  Ex.  72  ;  S  Mee.  &  W.  163. 

An  affidavit  verifying  a  plea  in  abatement  was  entitled  "  between 
A.  B.,  administratrix,  &c.  plaintiff,  and  C.  D.,  defendant :" — Held, 
irregular.     Fletcher  Admix.  4"c.  v.  Letchrnere,  12  Law  J.,  C.  P.  151. 

Variance  in  title  of  affidavit  and  declaration  in  ejectment.']  An  affi- 
da\at  of  service  of  a  declaration  in  ejectment,  was  headed  "  John  Doe 
on  the  demise  of  W.  M.  and  T.  C.  R."  The  declaration  was  on  the 
demise  of  T.  C.  R.  and  W.  M. : — Held,  that  the  variance  was  imma- 
terial. Doed.  Montgomery  Sj-  another  v.  Roe.   1  Dowl.  &  L.  (iQo  ;  Q.  B. 

Variance  in  title  of  cause  in  writs  of  s^immons  and  distringas.']  In 
the  writ  of  summons  the  defendant  was  described  as  "  C.  K.;"  in 
the  distringas,  and  also  in  the  plaintilTs  affidavits,  in  showing  cause 
against  a  rule  to  set  aside  the  distringas,  he  was  described  as  "  C.  J. 
J.  K.,  sued  as  C.  K.  :" — Held,  that  this  was  an  irregularity.  Swift  v. 
Knight,  9  Law  J.,  Ex.  6,  over-ruled,  see  Jones  v.  Eldridge. 

Title  of  affidavit  where  there  has  been  an  interpleader  issue.]  An 
issue  was  directed  under  the  Interpleader  Act,  and  afterwards  the 
claim  was  abandoned  : — Held,  on  an  application  to  the  court  for  costs, 
that  an  affidavit  in  support  of  it  must  be  entitled  in  the  names  of  the 
parties  in  the  original  cause.     Elliott  v.  Sparroic,  1  Har.  &  W.  370. 

Where  money  was  paid  into  court  in  a  cause  entitled  Levy  v.  Coyle, 
and  a  feigned  issue  directed  under  the  title  of  Lane  v.  Levy: — Held, 
that  the  affi'lavits  for  obtaining  the  money  out  of  court  ought  to  be 
entitled  Levy  v.  Coyle.     Levy  v.  Coyle,  12  Law  J.,  Q.  B.  294. 

Title  of  affidavit  on  motion  to  set  aside  attachment.]     Whe*" 
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tachment  has  issued  in  a  cause,  in  moving  to  discharge  the  person 
arrested  under  it,  the  affidavit  must  be  entitled  the  Queen  against  the 
person  arrested  in  the  original  cause,  and  not  simply  in  the  original 
cause.  Broivn  v.  Edwards,  14  Law  J.,  Q,  B.  17;  2  Dowl.  &  L.  520  ; 
B.  C. — Patteson,  J. 

Title  of  affidavit  for  judgment  on  a  taxed  bill  of  costs.^  Upon  a 
motion  for  judgment,  under  6  &  7  Vic.  c.  73,  s.  43,  to  enforce  the 
payment  of  the  bill  of  costs  ta.xed,  the  affidavit  must  be  entitled  in 
the  matter  of  the  attorney,  and  not  of  any  cause.  Hair,  in  re,  8  Scott 
N.  S.  231  ;  2  Dowl.  &  L.  269. 

But  where  in  the  name  of  the  attorney  as  well  as  in  the  cause,  the 
court  held  the  affidavit  well  entitled.     Vallance,  in  re,  ib.  232. 

Entitling  affidavit  after  the  death  of  the  plaintiff, '\  A  rule  was  ob- 
tained in  a  cause  of  B.  v.  D.  calling  upon  F.  (an  attorney)  to  render 
an  account  of  and  pay  over  money  due  to  B.,  and  the  matters  of  this 
rule  were  subsequently  referred  by  rule  to  the  master.  B.  afterwards 
died.  A  rule  was  then  obtained,  calling  upon  F.  to  show  cause  why 
B.'s  executors  should  not  be  made  parties  to  the  two  former  rules  in- 
stead of  B.  This  rule  and  the  affidavits  on  which  it  was  granted  were 
entitled  "  B.  deceased  v.  D:" — Held,  that  this  was  a  fatal  objection  to 
the  rule,  there  being  no  such  cause  as  "  B.  deceased  v.  D."  Bland  v. 
Dax,  15  Law  J.,  Q.  B.  1 ;   10  Jur.  8,  Q.  B. 

A  defect  in  the  title  of  an  affidavit  may  he  amended  and  the  applica- 
tion renewed.^  Where  a  rule  has  been  discharged,  on  the  ground  of 
the  defective  title  of  the  affidavits  supporting  it,  the  application  may 
be  renewed  on  the  same  materials.     Regina  v.  Jones,  8  Dowl.  307. 

Defect  in  title  or  jurat  may  be  amended  and  application  renewed.'] 
Where  a  rule  is  discharged,  on  the  ground  that  the  affidavit,  upon 
which  the  application  rests,  is  defective  in  the  title  or  in  the  jurat,  the 
court  will  allow  the  application  to  be  renewed  upon  the  affidavit  being 
amended  and  re-sworn.  But  a  second  apphcation  will  very  rarely  be 
allowed,  where  there  has  been  any  defect  in  the  body  of  the  affidavit. 
Mayor  Sfc.  of  Maidenhead  v.  The  Great  Western  Railway  Company. 
13  Law  J.,  a.  B.  129. 

Title  of  affidavit  in  inquisitions  in  outlawry.]  Where  an  inquisition 
has  been  returned  into  the  office  of  the  Queen's  Remembrancer,  the 
affidavits  should  be  entitled  accordingly.  Manners,  in  re,  5  Mee.  & 
W.  278. 

Title  of  court  in  an  affidavit  of  debt.]  An  affidavit  of  debt  was 
sworn  in  Ireland  before  a  commissioner  of  the  Common  Pleas  and 
Exchequer: — Held,  that  the  title  of  the  court  need  not  be  prefixed 
to  the  affidavit  at  the  time  it  was  sworn,  but  that  an  affidavit  taken 
before  such  commissioner,  might  be  entitled  afterwards,  and  used  in 
either  court.   Perse  v.  Browning,  1  Mee.  &  W.  362  ;  1  Tyrw.  &  G.  864. 

Title  of  court  omitted  in  affidavit,  how  cured.]  An  affidavit  sworn 
before  a  commissioner  describing  himself  as  a  commissioner  of  the 
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Exchequer  and  Common  Pleas  in  England,  may  be  used  in  either 
court  though  not  entitled  as  of  any.    White  v.  Irving,  5  Dowl,  289. 

Objection  to  title  of  affidavit,  when  to  he  made.'\  An  objection  to  the 
tide  of  an  affidavit  must  be  entered  into  before  the  matter  to  which  it 
relates  is  substantially  decided.     Viner  v.  Langton,  5  Dowl.  92. 

Title  of  affidavit  to  cancel  bail  bond.~\  An  affidavit  in  support  of  a 
motion  to  cancel  a  bail  bond,  by  reason  of  an  arrest  under  a  wrong 
name,  must  be  entitled  in  the  right  name  of  the  defendant.  Finch  v. 
Cocker,  3  Law  J.,  Ex.  93  ;  2  C.  &  M.  412  ;  4  Tyrw.  285. 

Title  of  affidavit  to  set  aside  proceedings  on  bail  bond.'\  Affidavits  on 
a  motion  to  set  aside  proceedings  upon  a  bail  bond  may  be  entitled 
either  in  the  original  action,  or  in  the  action  against  the  bail.  Ldnes  v. 
Chetwode,!  Law  J.,  Ex.  79;  2  Tyrw.  177;  2  C.  &  J.  332;  1  Dowl.  321. 

Title  of  affidavit  on  showing  cause  against  discharge  of  defendant  in 
custody  of  inferior  court.'}  Where  a  suit  is  commenced  in  an  inferior 
court,  and  the  defendant  sues  out  a  habeas  corpus  cum  causa,  it  ope- 
rates so  far  as  a  removal  of  the  cause,  that  affidavits,  on  showing  cause 
against  the  rule  for  discharging  the  prisoner,  may  be  entitled  in  the 
cause.     Perrin  v.  West,  4  Law  J.,  K.  B.  232  ;  5  N.  &  M.  291. 

Title  of  affidavit  on  motion  for  a  prohibition.}  On  moving  for  a  pro- 
hibition, an  affidavit,  entitled  "  In  the  Queen's  Bench,"  between  A., 
party  agent,  and  B.,  party  respondent,  is  bad,  as  there  is  no  such  cause 
in  the  Queen's  Bench.     Gwgn  v.  Evans,  12  Law  J.,  Q.  B.  63. 

Affidavit  wrongly  entitled,  amended  on  payment  of  costs.}  The  titl* 
of  an  affidavit  on  which  a  rule  has  been  obtained,  may  be  amended  on 
payment  of  costs,  the  opposite  party  being  at  liberty  to  file  affidavits 
in  reply.     Rex  v.  Justices  of  Warwickshire,  5  Dowl.  382. 

Affiidavit  wrongly  entitled — rule  discharged  without  costs.}  A  rule 
for  a  new  trial  in  an  action  of  A.  v.  B.,  tried  before  a  sheriff,  was  ob- 
tained upon  an  affidavit  verifying  the  sheriff's  notes,  which  was  enti- 
tled B.  plaintiff  v.  A.  defendant.  The  rule  was  discharged  without 
costs.     Bodley  v.  Reynolds,  15  Law  J.,  Q.  B.  152. 

Title  of  affidavit  where  no  cause  is  pending.}  If  there  be  no  cause 
pending,  it  suffices  to  entitle  the  affidavit  in  the  court.  Davis  v.  Stan- 
bury,  3  Dowl.  440. 

If  entitled  as  in  a  cause,  they  cannot  be  read  ;  and,  therefore,  if  the 
matter  to  which  the  application  relates  is  pending  in  another  court, 
as  in  a  motion  for  a  certiorari  (Ex  parte  Nohro,  1  B.  &  C.  267) ; 

Or  where  no  cause  is  as  yet  pending,  as  in  applications  for  writs  of 
mandamus,  quo  warranto,  criminal  informations  {Rex  v.  Robinson,  6 
T.  R.  642) ; 

Or  showing  cause  against  them  (Rex  v.  Harrison,  id.  CO); 

The  affidavits  should  not  be  entitled  in  a  cause,  but  merely  in  the 
court ;  nor  should  they  be  entitled  in  moving  for  an  attachment  for 
the  non-performance  of  an  award  for  setting  aside  an  award,  when 
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there  is  no  cause  in  fact.    i^Bemn  v.  Bemn,  3  T.  R.  60 ;  Bainhridge  v. 
Houlton,  5  East,  21). 

Title  of  affidavit  to  strike  an  attorney  off  the  roll  for  misconduct.'] 
The  affidavit  to  f^round  an  apphcation  to  strike  an  attorney  off  the  roll 
for  misconduct  in  a  cause,  may  he  entitled  in  the  cause,  though  judg- 
ment has  been  obtained  in  it.  Stephens  v.  Hill,  10  Mee.  &  W.  28  ;  1 
Dowl.  N.  S.  66<J. 

Title  of  affidavit  on  motion  to  set  aside  proceedings  in  error.]  In 
moving  to  set  aside  proceedings  in  error,  the  affidavit  must  be  entitled 
in  the  cause  in  error,  and  not  in  the  original.  Gandell  v.  Rogier,  4  B. 
&  C.  862;  7  D.  &  R.  259. 

And  on  a  writ  of  false  judgment  from  an  inferior  court,  the  affidavit 
should  be  entitled  in  the  cause  in  error.  Watson  v.  Walker,  1  M.  & 
Scott,  437;  S  Bing.  315. 

Title  of  affidavit  on  motion  for  certiorari.]  The  affidavits  to  support 
a  rule  for  a  certiorari  were  entitled,  "  In  the  matter  of  the  prosecution 
of  The  Queens.  R.  Walworth  and  J.  Kent:" — Held,  that  the  affidavits 
were  irregular  and  could  not  be  read.  Reg.  v.  Walworth,  10  Jur. 
967,  B.  C.— Patteson,  J. 

Title  of  affidavit  must  accord  with  the  rule.]  Affidavits  used  in 
showing  cause  must  be  entitled  in  the  same  way  as  the  rule.  In  re 
Wilkinson  Grantham,  11  Jur.  242,  B.  C. 

AFFIDAVIT— Jwr-a?  of. 

Affidavit  sworn  before  a  commissioner.]  An  affidavit  entitled  in  the 
Court  of  Exchequer,  and  purporting  to  be  sworn  before  J.  L.  master 
extraordinary  in  the  Court  of  Chancery,"  is  defective,  for  not  showing 
that  J.  L.  was  a  commissioner  for  taking  affidavits  in  the  Court  of 
Exchequer.  Rule  discharged  with  costs.  Frost  v.  Hayward,  12  Law 
J.,  Ex.  84. 

Where  an  affidavit  is  duly  entitled  in  the  court,  a  jurat  in  these 
terms,  "  Sworn  before  A.  B.  a  commissioner,  "  &c.,  is  sufficient. 
Burdikin  v.  Potter,  9  Mee.  &  W.  13  ;  11  Law  J.,  Ex.  82. 

Also  before  H.  B.,  by  commission  is  sufficient.  Hopkins  v.  Pledger, 
12  Law  J.,  Q.  B.  313  ;  and  Fairbrass  v.  Pettit,  13  Law  J.,  Ex.  121. 

Affidavits  sworn  before  a  commissioner  must  show  by  the  jurat  that 
they  were  sworn  within  his  jurisdiction.  Cass  v.  Cass,  13  Law  J., 
Q.  B.  52  ;  1  Dowl.  &  L.  698,  Q.  B. 

Defective  jurat — rule  obtained  on — discharged  with  costs.]  Rules 
obtained  on  affidavits,  defective  in  the  jurat,  will  be  discharged  with 
costs.     Frost  V.  Heywood,  6  Jur.  1045,  Ex. 

This  rule  was  acted  upon  in  an  application  for  an  attachment. 
Cohbett  V.  Oldfield,  MS.  Exch.  H.  T.  1847. 

Defect  in  jurat  of  affidavit,  how  cured  if  a  rule  has  been  granted.] 
A  party  who  has  obtained  a  rule  nisi  on  an  affidavit  which  is  defective, 
on  account  of  the  jurat  not  stating  the  names  of  the  deponents,  cannot 
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on  cause  being  shown,  support  his  rule  by  a  fresh  affidavit ;  but  the 
court  \nll  enlarge  the  rule  in  order  to  allow  time  for  a  fresh  affidavit 
to  be  filed.  Goodricke  v.  Turley,  2  C.  M.  &  R.  637;  4  Dowl.  392; 
1  Tyrw.  &  G.  146. 

Omission  of  the  word  "  court"  in  the  jurat  of  an  affidavit.']  An 
afEdavit  entitled  in  one  of  the  superior  courts,  and  sworn  before  a 
judge  of  that  court,  as  stated  in  the  jurat,  "  at  the  central  criminal,  in 
the  city  of  London,"  held  sufficient.  Thomas  v.  Stannaway,  13  Law 
J.,  Q.  B.  263 ;  2  Dowl.  &  L.  Ill,  Q.  B. 

Erasure  in  the  jurat  of  an  affidavit.']  The  first  page  of  an  affidavit 
not  being  capable  of  containing  the  whole  of  the  jurat,  the  words  "  a 
commissioner  for  taking  affidavits  in  this  court,"  were  erased  from  it, 
and  were,  together  with  the  rest  of  the  jurat,  placed  on  the  back  of 
the  page: — Held,  that  the  erasure  did  not  vitiate  the  affidavit.  Wills 
V.  Dawson,  12  Law  J.,  Ex.  24. 

Erasure  or  interlineation  in  an  affidavit.]  An  erasure  by  a  line 
drawn  through  part  of  the  jurat,  vitiates  the  affidavit.  iViUiarns  v. 
Clouffh,  1  Ad.  &  E.  376. 

But  where  the  real  date  of  the  jurat  was  January  31,  but  the  3  ap- 
peared to  have  been  written  over  a  2,  Parke,  B.,  held  it  to  be  sufficient, 
as  it  was  neither  an  erasure  nor  interlineation.  Jacob  v.  Hungate, 
3  Dowl.  456,  Ex. 

Erasure  of  immaterial  words  in  jurat  allowed.]  The  jurat  of  an 
affidavit  is  not  vitiated  by  the  erasure  of  words  which  form  no  neces- 
sary part  of  the  jurat,  and  might  be  separated  from  it  without  altering 
the  sense.     Dawson  v.  Wills,  6  Jur.  106S,  Ex. 

It  is  no  objection  to  an  affidavit  that  the  words  "  before  me"  in  the 
jurat  are  struck  out,  and  the  words  "  by  the  court  "  introduced. 
Austin  v.  Grange,  4  Dowl.  576. 

In  a  joint  affidavit  the  names  of  each  deponent  must  be  stated.]  The 
rule  is  imperative,  that  upon  every  affidavit  made  by  two  or  more  de- 
ponents, whether  sworn  in  court  or  elsewhere,  it  must  appear  in  the 
jurat  that  they  were  severally  sworn.  Pardoe  v.  Terrett,  12  Law  J., 
C.  P.  143. 

The  names  of  all  the  deponents  should  appear  in  the  jurat.  Houlden 
V.  Fasson,  6  Bing.  236;  3  M.  &  P.  559. 

Where  the  jurat  of  an  affidavit  used  in  support  of  a  rule,  is  defective 
in  not  containing  the  names  of  the  deponents,  the  court  will  discharge 
the  rule  with  costs.   Cobbett  v.  Oldfield  and  others,  16  Law  J.,  Ex.  150. 

Where  the  names  of  the  deponents  are  omitted  in  the  jurat,  through 
the  inadvertence  of  the  judge's  clerk,  it  will  be  amended  by  direction 
of  the  judge.     Ex  parte  Smith,  2  Dowl.  607. 

Date  of  jurat  defective.]  An  affidavit  purporting  to  be  "  sworn  in 
court  this  9th  day  of  November,  1S45,"  being  Sunday,  semble,  is 
defective.     Doe  d.  Williamson  v.  Roe,  3  Dowl.  &  L.  32b. 

The  want  of  a  date  in  the  jurat  of  an  affidavit,  will  be  ground  for 
discharging  a  rule  with  costs.     Blackwell  v.  Allen,  10  Law  J.  Ex.  65. 
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Description  of  the  judges'  chambers  in  the  jurat  of  an  affidavit.]  An 
affidavit,  the  jurat  of  which  stated  it  to  be  sworn  at  the  Judges'  Cham- 
bers, Chancery  Lane,  in  the  county  of  Middlesex,  before  a  judge  of 
the  Court  of  Common  Pleas,  in  the  absence  of  any  counter  affidavit, 
held  sufficient.     Hemsworth  v.  Brian,  14  Law  J.,  C.  P.  134. 

Jurat  of  an  affidavit  sworn  before  a  judge  or  a  commissioner.]  An 
affidavit  sworn  at  a  judge's  chambers,  need  not  state  in  the  jurat  that 
it  was  sworn  before  the  judge.  Empey  v.  King,  14  Law  J.,  Ex.  48  ; 
13  Mee.  &  W.  519. 

If  sworn  before  a  commissioner  it  is  necessary  to  be  so  stated.  The 
Queen  v.  The  Inhabitants  of  Bloxham,  2  Dowl.  &  L.  168  ;  14  Law  J., 
Q,.  B.  13,  and  The  Queen  v.  The  Inhabitants  of  Norbury,  15  Law  J., 
Q.  B.  264. 

Jurat  where  the  deponent  is  an  illiterate  person.]  "When  an  affidavit 
is  sworn  to  by  an  illiterate  person,  it  must  appear  in  the  jurat  to  have 
been  read  over  to  him  and  explained  by  the  officer.  Haynes  v.  Powell, 
3  Dowl.  599. 

The  jurat  should  also  state  that  the  deponent  understood  it,  or  it 
cannot  be  received.     Haynes  v.  Powell,  ib. 

An  affidavit  of  a  marksman,  which  exjjresses  in  the  jurat  that  A.  B. 
had  been  first  sworn  to  the  fact  that  he  had  read  over  and  explained 
the  affidavit  to  the  marksman,  and  that  he  understood  it,  is  insuffi- 
cient ;  the  officer  himself  ought  to  explain  it.  Rex.  v.  Sheriff  of  Mid- 
dlesex, 4  Dowl.  765. 

An  affidavit  sworn  before  a  consul  abroad  not  admissible.]  An  affi- 
davit of  service  of  a  rule  sworn  before  the  British  consul,  resident 
in  Paris,  is  not  sufficient.  Williams\.  Welch  and  another,  15  Law  J., 
Q.  B.  7  ;  3  Dowl.  &  L.  357 ;  Le  Veux  v.  Berkeley,  2  Dowl.  &  L.  31 ; 
13  Law  J.,  Q.  B.  244. 

Description  of  county  in  jurat.]  An  affidavit  to  found  a  criminal 
information  may  be  read,  though  the  county  in  which  it  is  sworn  does 
not  appear  in  the  jurat,  provided  it  appears  in  the  affidavit  itself.  Rex 
v.  Byrne,  2  N.  &  P.  152;  6  Dowl.  36;  and  Grant  v.  Fry,  8  Dowl. 
P.  C.  234. 

"When  an  affidavit  is  sworn  before  a  commissioner,  the  county  should 
be  stated  in  the  jurat.  The  King  v.  Cockshaw,  2  N.  &  M.  378  ;  and 
Rex  V.  Burn,  7  Ad.  &  E.  190. 

Jurat  not  signed  when  sworn,  consequence  of.]  Where  a  judge's 
order,  under  1  &  2  Vic.  c.  110,  s.  3,  for  arresting  a  party,  and  a 
capias  thereon,  issued  on  an  affidavit,  which  was  sworn  before, 
but  not  signed  by  the  judge  until  after  the  execution  of  the  capias, 
the  court  set  aside  the  capias,  and  all  subsequent  proceedings, 
for  irregularity,  with  costs.  Bill  v.  Bument,  10  Law  J.,  Ex.  302  ;  8 
Mee.  &  W.  317. 

AFFIDAVIT— 0/  Merits. 
Affidavit  of  merits,  form  o/.]     An  affidavit  in  support  of  a  rule  for 
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setting  aside  a  judgment,  signed  by  the  plaintiff  for  want  of  a  plea, 
alleged  that  the  defendant  had  merits  and  a  good  cause  of  defence  to 
the  action  : — Held,  insufficient.  The  affidavit  must  express  that  the 
defendant  hath  a  good  defence  on  the  merits  thereof.  Lane  v.  Isaacs, 
3  Dowl.  652. 

An  affidavit  of  merits,  that  the  defendant  has  a  good  and  sufficient 
defence  on  the  merits,  without  words  applying  it  to  the  particular 
action,  is  insufficient.     Tate  v.  Bodfield,  3  Dowl.  218. 

The  belief  of  merits  on  advice  of  counsel  insufficient.']  An  affidavit 
of  merits  made  by  the  clerk  of  the  defendant's  attorney,  in  which  he 
deposed  that  he  had  the  management  and  conduct  of  the  defence  of 
the  action,  and  that  the  defendant  had  been  advised  by  counsel  that 
he  (the  defendant)  had  a  good  defence  to  the  action  on  the  merits,  and 
which  the  deponent  verily  believed  to  be  true,  was  held  to  be  insuffi- 
cient.    Nash  v.  Swinburn,  4  Scott  N.  R.  326;  1  Dowl.  N.  S.  190. 

The  necessary  party  to  swear  to  merits.']  An  affidavit  of  merits,  in 
support  of  an  application  to  set  aside  a  regular  judgment,  must  appear 
to  be  made  either  by  the  defendant,  his  attorney,  or  agent,  or  some 
person  who  has  been  concerned  in  the  cause,  in  such  a  way  as  to  make 
him  acquainted  with  its  merits.  Rowbotham  v.  Diipree,  5  Dowl.  P.  C. 
557.  And  if  sworn  by  the  managing  clerk  of  the  defendant's  attor- 
ney, must  state  that  he  had  the  management  of  the  particular  cause. 
Doe  d.  Fish  v.  M'Donnell,  8  Dowl.  501 ;  4  Jur.  578. 

A  good  defence  must  be  sworn  to.]  It  is  not  a  sufficient  affidavit  of 
merits  to  say,  that  the  deponent  believes  the  defendant  has  a  "  defence 
on  the  merits ;"  he  should  say  "  a  good  defence."  Kenney  v.  Hutch- 
inson, 4  Jur.  106,  Ex. 

An  affidavit  of  merits,  made  by  the  defendant's  attorney  as  to  his 
belief,  from  instructions  received,  is  insufficient,  where  the  defendant 
himself  might  make  the  affidavit.     Brown  v.  Austin,  4  Dowl.  161. 

Considering  a  good  defence  on  the  merits  insufficient.]  Where  judg- 
ment has  been  signed  for  want  of  a  plea,  an  affidavit  of  the  defendant's 
attorney,  which  states,  "  considering  he  had  a  good  defence  on  the 
merits,"  is  not  sufficient  to  let  in  the  defendant  to  plead  on  terms. 
Pope  V.  Mann,  2  Mee.  &  W.  881 ;  6  Law  J.,  Ex.  204. 

The  clerk  of  the  defendant's  attorney  "  is  apprised  and  believes"  in- 
stfficient.]  An  affidavit  of  merits,  by  a  clerk  of  the  defendant's  attor- 
ney, "  that  he  is  apprised  and  believes  that  the  defendant  has  good 
grounds  of  defence  upon  the  merits,"  is  insufficient.  Bromley  v. 
Gerish,  13  Law  J.,  C.  P.  16 ;  6  Man.  and  G.  750 ;  1  Dowl.  &  L.  768. 

AFFIDAVIT— FiZin^  of 

Affidavits  when  filed  may  be  used  by  either  party.]  Where  a  rule  is 
enlarged  from  one  term  to  another,  and  affidavit  filed  by  a  certain  day 
before  the  term,  and  the  other  party  takes  office  copies  of  them,  he 
has  a  right  to  use  them,  although  the  party  filing  them  may  not  be 
desirous  of  doing  so.  Price  v.  Huyman,  4  Mee.  &  W.  8  ;  7  Law  J., 
Ex.  297. 
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Taking  copies  of  affidavits  filed  is  a  bar  to  an  objection  as  to  their  being 
filed  in  time.l  Where  a  rule  to  set  aside  an  award  was  enlarged  from 
Easter  term  to  Trinity  term,  upon  the  term  that  all  affidavits  to  be  used 
in  showinor  cause  should  be  filed  four  days  before  the  commencement 
of  the  latter  term,  and  on  showinj?  cause,  it  was  sought  to  object  to 
the  reading  of  the  affidavits,  on  the  ground  that  they  had  not  been 
duly  filed ;  it  was  held,  that  the  party  seeking  to  raise  the  objection 
was  estopped  from  doing  so,  by  having  taken  office  copies  of  the  affi- 
davits objected  to.  Re  James  Mackay  and  others,  1  Dowl.  &  L.  206, 
Q.  B  ;  12  Law  J.,  Q.  B.  337. 

Affidavits  used  on  motions  m,ust  befiled.~\  In  all  applications  to  the 
court,  whether  successful  or  not,  the  affidavits  in  support  of  them 
must  be  filed.  Johns  v.  Mills,  1  Dowl.  510;  and  Exparte  Dicas,  2 
Dowl,  92  ;  and  In  re  Jeffery,  1  C.  &  M.  71. 

Filing  affidavits  on  a  motion  on  the  revenue  side  of  the  Exchequer.'] 
Semble,  affidavits  ought  to  be  filed  one  day  before  the  rule  comes  on, 
on  the  revenue  side  of  the  Exchequer.  Attorney-General  v.  J  eyes,  2 
C.  &  J. 352. 

Filing  affidavits  on  enlarged  rules.']  A  rule  having  been  enlarged 
upon  the  application  of  the  defendant,  who  was  allowed  to  use  sup- 
plemental affidavits,  which,  however,  had  not  been  filed,  it  was  ob- 
jected, that  it  could  not  be  done,  because  it  was  not  part  of  the  terms 
of  the  rule.     Barker  v.  Richardson,  1  Y.  &  J.  362. 

In  such  case  the  affidavit  intended  to  be  used  must  be  filed  within 
the  time  prescribed  by  the  rule.  Turner  v.  Unwin,  4  Dowl.  16;  and 
Gilson  V.  Carr,  4  Dowl.  618. 

And  the  court  will  not  allow  them  to  be  filed  afterwards,  unless  it 
is  clearly  shown  that  the  not  filing  them  arose  from  inevitable  acci- 
dent.    Wright  v.  Lewis,  8  Dowl.  298. 

Filing  affidavits  on  a  reference  to  the  master.']  Where  a  matter  is 
referred  to  the  master,  and  he,  in  the  exercise  of  his  discretion,  has 
refused  to  allow  further  affidavits  to  be  filed  after  a  particular  day,  the 
court  will  not  interfere  with  that  discretion,  by  requiring  him  to  re- 
ceive further  affidavits.     In  re  Hall  v.  Anderton,  8  Dowl.  326. 

For  leave  to  use  affidavits  not  filed  in  time — a  rule  nisi  only.]  Where 
a  party  is  under  terms,  upon  the  enlargement  of  a  rule,  to  file  affi- 
davits by  a  certain  day,  and  he  omits  by  excusable  accident  to  do  so, 
the  court  will  only  grant  a  rule  nisi  for  him  to  use  such  affidavits. 
Pryor  and  another  v.  Swaine,  13  Law  J.,  Q.  B.  214. 

To  compel  a  party  to  file  affidavits  used.]  The  court  will  not  en- 
tertain a  substantive  motion  to  compel  a  party  to  file  affidavits  pre- 
viously used  by  him,  unless  he  has  been  first  requested  to  do  so. 
Pilmore  v.  Hood,  8  Dowl.  21,  and  Ex  parte  Elderton  v.  Lucena,  2 
Dowl.  568. 

Enlarging  the  time  for  filing  affidavits.]  The  court  will  enlarge  the 
time  for  fihng  affidavits,  when  the  parties  have  not  been  yet  before  it. 
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and  the  rule  is  due,  though  the  day  specified  by  the  nile  is  passed. 
Reg.  V.  Keen,  11  Jur.  303. 

Where  an  affidant,  sworn  before  a  commissioner,  was  by  that 
commissioner's  own  act  sent  up  to  the  court  in  an  imperfect  state, 
the  court,  though  the  time  for  filing  affidaxits  had  passed  by,  allowed 
it  to  be  sent  back  to  be  made  perfect,  first  being  satisfied  that  it  had 
originally  been  made  in  due  time.   Ex  parte  Hull,  S  Law  J.,  Q.B.  211. 

AMENDMENT. 

Amendments,  in  the  discretion  of  the  court.]  Amendments  are 
only  permitted  when  necessarj'  for  the  success  of  the  proceedings,  and 
are  entirely  in  the  discretion  of  the  court  or  judge  to  whom  the  ap- 
plication is  made ;  they  are  allowed  only  in  the  furtherance  of  justice. 
Rex  V.  Corporation  of  Grampound,  7  T.  R.  699. 

But  an  amendment  will  never  be  allowed  where  the  proposed  altera- 
tion would  operate  prejudicially  upon  the  rights  of  third  persons. 
Hunt  V.  Pasman,  4  M.  &  S.  329 — Lord  Ellenborough. 

The  court  has  refused  to  interpose  to  control  the  terms  of  an  order 
for  amendment  made  by  a  judge  at  chambers.  Rex  v.  Archbishop 
of  York.  1  Ad.  &  E.  394  ;  3  N.  &  M.  453 ;  and  Doe  v.  Errington, 
3  N.  &  M.  646. 

An  order  to  amend  may  be  abandoned.']     After  obtaining  an  order 

that  the  party  shall  be  at  liberty  to  amend,  it  may  be  abandoned. 
Black  V.  Sanyster,  1  C.  M.  &  R.  521  ;  5  T}tw.  171  ;  3  Dowl.  206. 

But  notice  of  his  intention  to  abandon  should  be  given.  Solly  v. 
Richardson,  6  Dowl.  774. 

Amendment  of  record  at  Nisi  Prius.]  Where  there  is  no  replica- 
tion on  the  record,  the  judge  will  not  at  the  assizes  allow  one  to  be 
added  without  the  consent  of  the  defendant.  Rowlinson  v.  Roantre, 
6  C.  &  P.  551. 

A  count  for  goods  sold  was  permitted  to  be  added  to  the  record, 
which  was  in  the  declaration  and  issue,  but  not  copied  into  the  Nisi 
Prius  record.     Ernest  v.  Bruce,  2  M.  &  Rob.  13. 

A  plea  concluding  to  the  country,  \%'ith  an  &c.  is  sufficient  without 
introducing  a  formal  similiter  on  the  record.  Clark  v.  Nicholson,  6 
C.  &  P.  712. 

Where  a  plaintiflf  had  obtained  from  a  judge  at  chambers  an  order 
for  leave  to  amend  his  declaration  on  payment  of  costs,  but  had  not 
made  the  amendment,  the  judge  who  tried  the  cause  refused  to  allow 
the  declaration  to  be  amended  at  the  trial,  under  the  3  &  4  Will.  IV. 
c.  42,  s.  23.     Geeckie  v.  Monck,  I  Car.  &  K.  555. 

On  the  trial  of  an  action  against  officers  of  a  Court  of  Requests, 
the  Nisi  Prius  record  contained  only  a  plea  of  not  guilty,  without  the 
words  "by  statute"  being  added.  The  defendant's  counsel  wished  to 
amend,  by  adding  the  words  "  by  statute"  to  the  Nisi  Prius  record. 
The  judge  would  not  allow  the  amendment,  as  it  could  not  be  shown 
that  the  words  "  by  statute"  were  on  the  defendant's  plea  ; — but 
semble,  that  if  it  could  have  been  shown  that  the  words  "  by  statute" 
had  been  in  the  issue  delivered  by  the  plaintiff's  attorney,  the  judge 
would  have  allowed  the  amendment.  Forrnan  v.  Dav:es,  1  Car.  &  M. 
127. 
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Power  of  the  court  to  revise  an  amendment  m,ade  at  Nisi  Prius.^ 
Under  the  0  Geo.  4,  c.  15,  the  court  cannot  revise  an  amendment  made 
by  a  judge  at  Nisi  Prius.  Parks  v.  Adge,  1  C.  &  M.  429  ;  1  Dowl. 
643  ;  and  Pullcn  v.  Seymour,  5  Dowl.  164,  Ex. 

heave  to  amend  after  demurrer  by  a  judge  at  chambers.']  A  judge 
at  chambers  may  give  leave  to  amend  after  demurrer  on  payment  of 
only  a  nominal  amount  of  costs  ;  and  the  court  will  not  overrule  his 
exercise  of  discretion,  even  if  they  differ  from  him  on  the  merits  of 
the  particular  case.     Tomlinson  v.  Bolland,  4  Q.  B.  642. 

Amendment  of  declaration  after  the  cause  was  made  a  remanet.] 
After  a  cause  stood  for  trial,  and  was  made  a  remanet,  the  plaintiff 
obtained  leave  to  amend  his  declaration  and  particulars,  the  defendant 
to  be  at  liberty  to  plead,  de  novo.  To  the  amended  declaration,  the 
defendant  paid  money  into  court,  which  the  plaintiff  took  out : — Held, 
that  the  plaintiff  was  not  entitled  to  the  costs  of  preparing  for  the 
trial.     Wilton  v.  Snook,  1  Dowl.  &  L.  964,  Ex. 

Amendment  of  pleadings  in  a  special  case.]  A  term  in  a  special 
case,  that  the  court  should  be  at  liberty  to  amend  any  part  of  the 
pleadings  as  they  may  think  proper,  gives  no  additional  power  beyond 
that  possessed  by  a  judge  at  Nisi  Prius,  under  stat.  3  &  4  Will.  4,  c.  42, 
s.  23.     Chapman  v.  Sutton,  3  Dowl,  &  L.  646  ;  15  Law  J.,  C.  P.  166. 

Amendment  by  adding  a  plea  after  judgment  on  demurrer.]  Where 
an  action  had  been  brought  against  a  surety  under  1  &  2  Vic.  c.  110, 
for  not  rendering  his  principal,  and  a  plea  intended  as  an  excuse  for 
the  render  had  been  held  bad  on  demurrer,  the  court,  in  the  following 
term,  allowed  a  plea  similar  in  substance  to  be  added,  counsel  not 
having  been  present  to  ask  to  amend  when  judgment  was  delivered. 
Hayward  v.  Bennett,  16  Law  J.,  C.  P.  95. 

Amendment  of  issue.]  In  general  the  issue  may  be  amended  in  any 
stage  of  the  proceedings.   Coa:  v.  Pamper,  1  N.  &  P.  581;  6Ad.&E.  491. 

An  amendment  may  be  made  after  notice  of  trial  given  and  coun- 
termanded.    Porin  V.  Duke  of  Buckingham,  8  Moore,  584. 

After  a  cause  had  been  taken  down  to  the  assizes  and  the  record 
withdrawn,  the  declaration  was  amended  by  inserting  new  counts, 
varying  the  statement  as  to  the  same  cause  of  action.  Morris  v. 
Evans,  1  Dowl.  657,  Ex. 

After  issue  joined  in  trover,  and  a  peremptory  rule  to  try,  the  court 
refused  leave  to  substitute  a  count  in  detinue  and  add  one  in  debt. 
Green  v.  Mitton,  4  B.  &  Ad.  369. 

Amendment  of  the  jury  process  where  the  cause  is  a  remanet.]  No 
judge's  order  is  necessary,  under  Reg.  Gen.  H.  T.  4  Will.  4,  s.  18, 
for  amending  the  day  of  the  teste  and  return  of  the  distringas,  &c.,  or 
of  the  clause  of  Nisi  Prius,  in  a  cause  which  has  been  made  a  rema- 
net and  continues  in  the  paper.  It  is  sufficient  if  the  jury  process 
and  Nisi  Prius  record  be  re-sealed  as  before  the  rule.  A  judge's  order 
for  amendment,  as  mentioned  in  the  rule,  is  required  only  in  cases 
where  is  was  formerly  necessary  to  repass  the  record.  Wells  v.  Day, 
8  Ad.  &  E.  941. 
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Amendment  of  postea.']  The  court  will  not  review  or  question  an 
amendment  by  a  judge  of  the  postea,  having  no  power  over  his  notes. 
Sandford  v.  Alcock,  10  Mee.  &  W.  689 ;  2  Dowl.  N.  S.  463. 

Amendment  of  the  jury  process.']  If  there  be  no  return  of  the  dis- 
tringas juratores,  nor  any  panel  returned  and  annexed  thereto,  it  is 
fatal  on  a  writ  of  error.  Rogers  v.  Smith,  1  Ad.  &  E.  772  ;  3  N.  & 
M.  760. 

Formal  amendments  not  being  variances.^  Under  the  3  &  4  Will.  4, 
the  date  of  a  writ  of  summons,  when  omitted,  may  be  inserted  in  the 
record.     Cox  v.  Painter,  1  N.  &  P.  581  ;  6  Ad.  &  E.  491. 

An  order  for  amendment  cannot  be  rescinded  after  receiving  costs.] 
Where  a  party  has  received  the  costs  occasioned  by  an  amendment 
made  in  the  record  under  a  judge's  order,  he  cannot  move  to 
rescind  the  order.  Simmons  v.  King,  2  Dowl.  &  L.  786  ;  14  Law  J., 
Q.  B. 195. 

Amendment  by  pauper.]  A  pauper  plaintiff  is  not  entitled,  as  of 
right,  to  amend  without  payment  of  costs.  Foster  v.  Bank  of  Eng- 
land, 2  Dowl.  &  L.  790 ;  14  Law  J.,  Q.  B.  178. 

Amendment  of  a  judgment,  through  a  mistake  by  the  court.]  The 
court  will  amend  a  judgment  in  a  subsequent  term  to  that  in  which 
it  was  pronounced,  where,  upon  the  merits,  the  party  in  whose  favour 
it  was  given  was  clearly  entitled  to  the  amendment,  and  where  the 
error  proceeded  from  a  mistake  by  the  court,  as  to  the  sum  the  party 
was  entitled  to  recover.  Rogers  v.  Humphreys,  4  Ad.  &  E.  299  ;  5  N. 
&M.  511;  5  LawJ.,  K.  B.  65. 

Amendments  in  penal  actions.]  The  same  rules  prevail  as  to  amend- 
ments in  penal  actions  as  are  applicable  in  other  actions;  and  a 
declaration  was  allowed  to  be  amended  a  second  time  in  a  penal 
action,  it  not  appearing  that  there  had  been  any  unnecessary  delay. 
Jones  V.  Edwards,  3  Mee.  &  W.  218  ;  7  Law  J.,  Ex.  70  ;  6  Dowl.  369. 

Amendment  of  verdict  after  taxation  of  costs.]  A  verdict  may  be 
amended  according  to  the  actual  finding  of  the  jury ;  and  where  a 
verdict  had  been  entered  by  mistake  upon  a  certain  issue,  and  the 
master  taxed  the  costs  according  to  the  substantial  merits  of  the  cause, 
and  as  if  the  mistake  had  not  been  committed  ;  it  was  held,  that  the 
judge  before  whom  the  cause  was  tried  should  amend  the  postea,  and 
enter  the  verdict,  so  as  to  remove  any  incongruity  which  might  ap- 
pear upon  the  record,  from  having  the  allowance  of  costs  one  way  and 
the  judgment  another.  Ernest  v.  Browne,  4  Bing.  N.  C.  162  ;  7  Law 
J.,  C.  P.  145. 

Amendment  by  order  pending  a  rule  to  set  aside  the  proceedings  for 
irregularity.]  A  rule  nisi  had  been  obtained  for  setting  aside  a  pro- 
ceeding for  irregularity;  and,  pending  the  rule,  an  order  was  made  at 
chambers  for  amending  the  proceeding  : — Held,  that  the  order  was 
improperly  made,  and  that  the  regular  course  was  to  apply  for  a  cross 
rule  to  amend.     Ball  v.  Haydon,  9  Jur.  711  ;  B.  C. — Coleridge,  J. 
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The  record  or  process  may  be  amended  after  writ  of  error  brought.^ 
A  court  of  error  will  not  review  the  propriety  of  an  amendment  made 
by  the  court  below,  in  its  record  or  process,  though  such  amendment 
was  made  after  writ  of  error  brought.  Scales  v.  Cheese,  1  Dowl.  & 
L.  637,  Ex. 

Amendment  of  record  after  judgment  in  error."]  Semble,  that  the 
court  out  of  which  a  record  issues  has  no  power  to  amend  the  record 
after  the  judgment  of  a  court  of  error.  Jackson  and  others  v.  Galloway, 
2  Dowl.  &  L.  839,  C.  P. 

Amendment  of  information  by  the  crown.]  A  rule,  on  the  partof  the 
Attorney-General,  to  amend  an  information  at  the  suit  of  the  crown, 
is  absolute  in  the  first  instance.  Attorney -General  v.  Ray,  11  Mee.  & 
W.  464;  1  Dowl.  and  L.  278. 

Amendment  of  declaration  after  judgment  signed.]  Where  a  writ 
had  been  issued,  and  a  declaration  delivered,  in  which  a  blank  was 
left  for  the  christian  name  of  the  defendant,  to  which  he  pleaded,  and 
afterwards  gave  a  written  consent,  signed  with  his  name  in  full,  to  a 
judge's  order  for  payment  of  the  debt,  on  which  judgment  was  signed, 
the  court  a  year  and  a  half  after  the  judgment  was  signed,  amended 
the  declaration  and  judgment  by  inserting  the  christian  name  of 
the  defendant  in  order  to  enable  the  plaintitf  to  proceed  to  outlawry. 
Wood  v.  Hume,  15  Law  J.,  Q.  B.  319. 
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Personal  service  of  writ  necessary  to  entitle  plaintiff  to  enter  appear- 
ance.] Where  the  only  service  of  the  writ  of  summons  by  the  officer 
was,  that  after  two  denials,  on  seeing  the  defendant  at  the  window,  he 
told  him  in  a  loud  tone  that  he  had  a  writ  against  him  at  the  plaintiff's 
suit,  and  holding  out  the  copy,  threw  it  down,  and  left  it  in  the  garden 
in  the  defendant's  presence  : — Held,  not  a  sufficient  personal  service. 
Heath  v.  White,  2  Dowl.  &  L.  40;  13  Law  J.,  Q.  B.  218;  and  Goggs 
V.  Lord  Huntingtower,  12  Mee.  &  W.  503.     See  p.  21. 

What  is  necessary  to  entitle  plaintiff  to  enter  an  appearance.]  The 
court  has  no  power  to  grant  permission  to  a  plaintiff  to  enter  an  ap- 
pearance for  the  defendant  who  has  admitted  the  receipt  of  the  copy 
of  a  writ  left  at  his  dwelling-house,  without  the  usual  affidavit,  and 
the  indorsement  of  the  day  of  service  upon  the  writ.  Russell  v.  Lowe, 
11  Law  J„  Ex.  369  ;  2  Dowl.  233,  Ex. 

Circumstances  under  which  the  court  will  allow  the  plaintiff  to 
enter  an  appearance  for  the  defendant.  Aston  v.  Greathead,  2  Dowl. 
N.  S.  547,  Ex.;  6  Jur.  1000. 

Where  in  an  affidavit  in  support  of  a  motion  to  enter  an  appearance 
for  a  defendant  upon  a  return  of  nulla  bona,  and  non  est  inventus,  it 
is  not  stated  that  a  search  for  an  appearance  has  been  made  with  a 
view  to  ascertain  whether  it  has  been  entered  after  the  return  of  the 
writ ;  the  court  will  consider  the  affidavit  insufficient,  and  refuse  a 
rule  to  enter  an  appearance.  Reid  v.  Ford,  2  Dowl.  N.  S.  944  ;  1 2 
Law  J.,  Q.  B.  249,  B.  C— Wightman,  J. 
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Appearance  entered,  the  defendant  having  acknowledged  by  letter  the 
receipt  of  the  writ^  If  after  ineffectual  attempts  to  serve  defendant 
personally,  a  copy  of  the  writ  of  summons  has  been  left  at  his  place  of 
abode,  and  he  has  admitted  the  receipt  of  it  by  letter,  plaintiff  may 
have  leave  to  enter  an  appearance  for  him,  but  the  apphcation  must  be 
supported  by  an  affidavit  properly  verifying  the  handwriting  of  the 
letter.     Rolfe  v.  Paget,  1  B.  C.  Rep.  78— Wightman,  J. 

Appearance  cannot  be  entered  without  actual  personal  service^  The 
court  will  not  in  future  allow  an  appearance  to  be  entered  for  a  de- 
fendant, unless  there  has  been  actual  personal  ser\'ice  of  the  writ ;  it 
will  not  be  enough  to  show  that  the  writ  has  come  to  the  hands  of  the 
defendant.  Goggs  v.  Lord  Huntingtower,  12  Mee.  &  W.  503 ;  8  Jur, 
66  ;  1  Dowl.  &  L.  399. 

Amendment  of  appearance.^  A  defendant  who  enters  an  appearance 
by  a  wrong  name  cannot  enter  another,  but  should  amend  the  first. 
Bate  v.  Bolton,  4  Dowl.  677,  Ex. ;  2  C.  M.  &  R.  365. 

Appearance  entered  by  the  plaintiff.']  An  appearance  may  be  en- 
tered by  the  plaintiff  long  after  the  writ  has  issued  and  after  the 
defendant  has  given  a  cognovit.    Richardson  v.  Daley,  7  Dowl.  25,  Ex. 

An  appearance  entered  by  the  plaintiff  after  the  eighth  day,  renders 
one  subsequently  made  by  the  defendant  a  nullity.  Davis  v.  Cooper, 
•2  Dowl.  135,  Ex. 

Where  a  defendant  improperly  got  possession  of  the  writ  of  sum- 
mons, the  court  allowed  an  appearance  to  be  entered  by  the  plaintiff, 
and  ordered  the  defendant  to  pay  the  costs.  Brook  v.  Edridge,  2 
Dowl.  647,  Ex. 

If  a  plaintiff  irregularly  enters  an  appearance  for  the  defendant,  the 
latter  must  apply  to  the  court  as  soon  as  such  steps  are  taken  by  the 
former  as  show  his  intention  to  proceed  on  the  appearance.  Strange 
V.  Freeman,  5  Dowl.  407. 

The  entry  of  an  appearance  by  a  plaintiff  for  a  defendant,  does  not 
operate  as  a  waiver  of  an  objection  to  the  copy  of  the  writ.  Chalkley 
V.  Carter,  4  Dowl.  480;  1  Tynv.  &  G.  210. 

Appearance  by  plaintiff,  when  may  be  entered.']  A  plaintiff  has  four 
terms  from  the  service  of  a  writ  of  summons,  within  which  to  enter  an 
appearance  for  the  defendant,  if  the  latter  does  not  appear.  Liddell 
V.  Crunch,  5  Dowl.  662,  K.  B. 

Appearance  by  plaintiff  for  infant  defendant.]  An  appearance  en- 
tered by  the  plaintiff,  under  the  statute,  for  an  mfant  defendant,  held 
a  ground  of  error,  and  set  aside  with  the  subsequent  proceedings,  but 
without  costs.     Stephens  v.  Lowndes,  3  Dowl.  &  L.  295. 

AVhere  an  appearance  had  been  entered  for  a  minor,  and  interlocu- 
tary  judgment  obtained  against  him  by  default,  the  jilaintiff  having  no 
knowledge  of  the  fact  of  minority,  the  court  will  set  aside  the 
proceedings  on  terms.     James x.  Aswell,  11  Jur.  562;  B.  C. 

Appearance  entered  by  the  plaintiff  for  the  defendant.]  Leave  cannot 
be  obtained  for  a    plaintiff  to    ajjpear  for    a    defendant,  unless   the 
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court  is  satisfied  that  every  means  to  find  him  has  been  tried  in  vain. 
Saunderson  v.  Bourn,  2  Dowl.  338,  Ex. 

And  what  those  means  were  must  be  disclosed  to  the  court.  Cope- 
laud  V.  Nevill,  3  Ad.  &  E.  CGS. 

Appearance  entered  by  one  partner  for  another — bad.'\  One  partner 
cannot  autliorize  an  attorney  to  enter  an  appearance  and  submit  to 
judgment  for  a  co-partner.  The  co-partner  having  been  taken  in  ex- 
ecution upon  the  judgment,  and  never  having  been  served  with  a 
summons,  or  been  cognizant  of  tlie  action,  the  court  set  aside  the 
appearance  and  other  proceedings  with  costs.  Hambridge  v.  De  la 
Crouee  and  another.  16  Law  J.,  C.  P.  85  ;  10  Jur.  1096. 

Appearance  entered  for  a  defendant  in  a  lunatic  asylum.~\  The 
court  allowed  an  appearance  to  be  entered  for  a  defendant  who  was 
confined  in  a  lunatic  asylum,  upon  an  affidavit  of  notice  to  the 
keeper,  of  the  plaintiflf's  intention  to  enter  an  appearance  for  the 
defendant,  and  to  proceed  thereon  to  judgment  and  e.xecution,  it 
being  contrary  to  the  rules  of  the  asylum  to  allow  a  personal  inter- 
view with  the  lunatic.  Humphries  v.  Griffiths,  6  Mee.  &  W.  89;  9 
Law  J.,  Ex.  180. 

Entering  appearance  ivhere  Easter  intervenes.l  When  the  last  of 
the  eight  days  after  the  service  of  a  writ  of  summons  falls  on  any 
day  between  the  Thursday  before,  and  the  Wednesday  after  Easter- 
day,  then  the  Wednesday  after  Easter-day  is  considered  the  last  of 
such  eight  days,  and  the  plaintiff  may  enter  an  appearance  for  the 
defendant  on  the  Thursday.  Harris  v.  Robinson,  15  Law  J.,  C.  P.  208  ; 
S.  C.  nom.  Harrison  v.  Roberts,  10  Jur.  458. 

No  appearance  entered  before  judgment  signed.^  The  omission  on 
the  part  of  the  plaintiff"  to  appear,  as  well  as  the  defendant,  will  ren- 
der the  proceedings  altogether  null.  Roberts  v.  Spurr,  3  Dowl. 
551;  B.  C. 

But  in  Williams  v.  Strachan,  1  N.  R.  309,  which  was  not  referred 
to  by  the  counsel  or  the  court  in  the  above  case,  the  Court  of  Com- 
mon Pleas  held,  that,  if  a  defendant  accept  a  declaration  and  act  as 
if  an  appearance  has  been  entered  for  him,  the  court  will  not  after- 
wards permit  him  to  set  aside  a  judgment  for  want  of  an  appearance 
having  been  entered. 

An  appearance  should  he  entered  before  judgment  is  signed  on  a  judge's 
order.'\  An  appearance  should  be  entered  for  defendant  before  judg- 
ment is  signed  m  pursuance  of  a  judge's  order ;  but  the  omission  to 
do  so  does  not  render  the  judgment  a  nullity,  but  is  a  mere  irregu- 
larity, and  cured  by  lapse  of  time.  Hackin  v.  Hassells,  i  Dowl.  &  L. 
1006,  Ex. 

Appearance  after  a  distringas,  and  a  summons  to  stay  proceedings.'] 
Where  after  a  distringas  had  issued,  the  defendant  took  out  a  sum- 
mons to  stay  proceedings,  on  payment  of  debt  and  costs,  but  drew  up 
no  rule,  the  court  allowed  an  appearance  to  be  entered  for  him  under 
the  statute.     Watkins  v.  Hayward,  15  Law  J.,  Q.  B.  46. 
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Appearance  improperly  entered.}  Where  an  appearance  is  impro- 
perly entered,  it  may,  on  application,  be  struck  out.  Paget  v.  Thomp- 
son, 3  Bing.  609- 

And  if  not  entered  according  to  the  2  Will.  4,  c.  39,  it  may  be 
treated  as  a  nullity.      Warren  v.  Low,  7  Dowl.  602. 

An  appearance  entered  by  the  plaintiff's  attorney  for  the  defendant 
is  irregular,  if  it  omits  the  words  "  according  to  the  statute,"  as  i)re- 
scribed  in  the  form  contained  in  the  schedule  to  2  Will.  4,  c.  39. 
Codrington  v.  Curlewis,  9  Dowl.  968. 

An  appearance  havang  been  entered  for  one  of  several  defendants, 
who  had  not  been  served  with  process,  by  the  attorney  for  the  other 
defendants,  though  without  any  authority  from  such  defendant,  and 
judgment  by  default  hanng  been  signed  against  all  the  defendants, 
held,  that  the  judgment  was  irregular  as  against  the  defendant  who 
had  not  been  served,  and  was  accordingly  set  aside  by  the  court,  but 
without  costs.  Bayley  v.  Brickland  and  others,  M.S.,  Exch.  T.  T. 
1847. 

Appearance  irregularly  entered,  motion  thereon.']  Where  service  of 
a  writ  of  summons  is  irregular,  and  an  appearance  has  been  entered 
and  a  declaration  filed  thereon,  the  defendant  should  seek  to  set  aside 
the  appearance,  and  not  the  declaration.  Brooks  v.  Roberts,  14  Law 
J.  16S,  C.  P. ;  2  Dowl.  &  L.  13;  1  Man.  Gr.  &  Sc.  62. 

To  set  aside  appearance  entered  sec.  stat.  and  all  subsequent  proceed- 
ings.] The  defendant's  affidavit  stated,  "  that  he  had  never  at  any 
time  been  either  personally  or  otherwise  served  with  any  writ  of  sum- 
mons, or  any  copy  of  a  writ  of  summons  or  other  process  whatever  at 
the  suit  of  the  above-named  plaintiff."  A  rule  to  show  cause  was 
refused  ;  the  court  intimating  that  the  affidavit  must  not  only  state 
that  the  defendant  has  not  been  served,  but  that  the  copy  of  the  writ  has 
not  come  to  his  possession.     Billing  v.  Turner,  M.S.,  Exch.  T.  T.  1846. 

Undertaking  to  appear  by  an  attorney.]  An  undertaking  by  an 
attorney  to  appear  must  be  enforced  v,uthin  a  reasonable  time  ;  and 
therefore  a  motion,  made  in  Michaelmas  term,  to  compel  an  appear- 
ance,  pursuant  to  an  undertaking  given  by  him  on  the  8th  March,  is 
too  late.     Balls  v.  Strutt,  7  Eaw  J.,  Ex.  7. 

Appearance  sec.  stat.  after  appearance  by  defendant.]  The  entering 
of  an  appearance  sec.  stat.  after  an  appearance  duly  entered  by  the 
defendant  is  an  irregularity  only,  and  not  a  nullity.  A  defendant, 
therefore,  who  wishes  to  set  aside  such  appearance,  must  do  so  before 
the  plaintiff  has  taken  another  step.  And  where  a  judge's  order  was 
obtained  by  a  defendant  for  setting  aside  such  appearance,  but  not 
served  until  after  the  plaintiff  had  signed  jiidgment  for  want  of  a  plea : 
— Held,  that  the  defendant  had  waived  the  irregularity,  and  that  the 
plaintiff's  proceedings  were  regular.  Mapel  v.  Woodgate,  10  Jur. 
839,  B.  C. ;  1  B.  C.  Rep.  79- 

Appearance  sec.  stat.  by  a  plaintiff  in  person.]  A  plaintiff  in  person 
having  entered  an  appearance  sec.  stat.  for  the  defendant,  and  pro- 
ceeded to  judgment ;  on  a  motion  to  set  aside  the  appearance  and 


24  ARBITRATION. 

the  proceedinp^s  thereon,  and  for  the  defendant  to  be  at  Hberty  to 
appear  : — Held,  that  the  appearance  was  regular  and  the  court  refused 
a  rule.     Smith  v.  Wedderburn ;  10  Jur.  952;  16  Law  J.,  Ex.  14. 

Appearance  entered  sec.  stat.  and  subsequent  appearance  by  defen- 
dant.] If  the  defendant  neglects  to  enter  an  appearance  to  the  writ 
within  eight  days,  and  the  ptaintifF  enters  an  appearance  for  him,  and 
then  the  defendant  enters  an  appearance  and  gives  notice  of  it,  the 
])laintiff  may  proceed  as  if  no  such  appearance  had  been  entered,  and 
may  sign  a  judgment  without  a  demand  of  plea.  Davis  v.  Cooper,  2 
Dowl.  135,  Ex. 
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Arbitrators.']  There  is  no  ground  for  the  distinction  between  legal 
and  unlearned  arbitrators.  Each  is  equally  conclusive  judge  of 
matters  referred  to  him,  whether  of  law  or  of  fact.  Jupp  v.  Grayson, 
5  Tyrw.  150;  4  Law  J.,  Ex.  8;   1  C.  M.  &  R.  523. 

Arbitration — notice  of  meetings.]  One  of  the  parties  to  the  deed  of 
submission  objected  to  the  award,  on  the  ground  that  he  had  no  notice 
of  two  meetings,  at  the  first  of  which  no  business  was  transacted,  and 
the  meeting  adjourned  pro  forma;  and  at  a  second  meeting,  at  which 
he  attended  and  delivered  in  a  protest  against  the  proceedings,  upon 
a  ground  difierent  from  the  want  of  notice  : — Held,  that  the  want  of 
notice  of  the  first  meeting  was,  under  the  circumstances,  no  ground 
for  setting  aside  the  award  ;  and  that  the  party  had,  by  his  protest, 
waived  the  want  of  notice  of  the  second  meeting.  In  re  Morphett, 
10  Jur.  546  ;  B.C.— Coleridge,  J. 

If  arbitrator  neglects  to  enlarge  the  time  for  making  his  award,  the 
court  cannot.]  Where  the  time  for  making  an  award  had,  through 
the  neglect  or  inadvertence  of  the  arbitrator  been  allowed  to  expire  in 
April,  1839  ;  and  no  subsequent  step  was  taken  by  either  party  in  the 
reference,  until  January,  1841,  the  court  refused  an  application  made 
by  the  defendant  in  the  cause  referred,  and  opposed  by  the  plaintiff, 
to  enlarge  the  time  for  the  arbitrator  to  make  his  award.  The  court 
does  not  possess  the  power,  under  3  &  4  Will.  4,  c.  42,  s.  39,  to 
compel  parties  to  proceed  with  a  reference,  the  time  for  making  the 
award  having  expired,  where  the  arbitrator  has  had  the  power  to 
enlarge  the  time,  and  has  not  exercised  it.  Lambert  and  others  v. 
Hutchinson,  10  Law  J.,  C.  P.  213. 

Arbitrator  refusing  to  certify,  under  3  Sf  4  Vic.  c.  24,  application  to 
the  court.]  An  action  having  been  brought  to  try  a  right,  was  referred 
by  an  order  of  reference,  which  contained  a  clause  that  the  arbitrator 
was  to  have  all  the  powers  to  certify  that  a  judge  would  have  had,  and 
also,  that  the  court  might,  if  they  thought  fit,  send  the  award  back  to 
be  amended.  The  arbitrator  having  found  for  the  plaintiff,  with  one 
farthing  damages,  but  having  refused  to  certify  under  3  &  4  Vic.  c.  24, 
s.  2,  that  the  action  was  really  brought  to  try  a  right,  this  court  re- 
fused to  send  back  the  award  to  be  amended.  Perry  v.  Dunn,  12 
Law  J.,  a  B.  351. 
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Arbitration,  costs  allowed  although  no  certificate  under  3  t)-  4  Vic.  c. 
24.]  An  action  on  the  case  lor  diverting  a  watercourse  was,  after 
issues  joined  on  pleas  of  not  guilty,  and  denying  the  plaintiff's  right 
to  and  user  of  the  water,  referred  by  a  judge's  order  to  arbitration,  by 
which  the  costs  of  the  suit  were  to  abide  the  event  of  the  award,  but 
no  power  was  given  to  the  arbitrator  to  certify  under  3  &  4  Vic.  c  24, 
s.  2.  The  arbitrator  found  all  the  issues  for  the  plaintiff,  and  assessed 
the  damages  on  the  first  issue  at  Qd.  The  plaintiff'  was  held  to  be 
entitled  to  full  costs.  Griffiths  y.  Thomas  and  another,  15  Law  J., 
Q.  B. 336. 

Authority  of  arbitrator  to  raise  any  point  of  law.']  Where,  by  the 
terms  of  the  order  of  reference,  an  arbitrator  is  to  be  at  liberty  to  raise 
any  point  of  law  for  the  opinion  of  the  court,  he  is  not  bound  to  do 
so  ;  such  a  clause  is  only  an  enabling  one,  and  not  compulsory.  Wood 
V.  Hotham,  5  Mee.  &  W.  674. 

Without  any  clause  in  the  order  to  that  effect,  an  arbitrator  has 
power  to  state  a  case  for  the  opinion  of  the  court.     lb. 

An  arbitrator  cannot  without  leave  reserved  in  the  submission  state 
a  case  for  the  opinion  of  the  court ;  but  where  by  the  terms  of  the 
order  of  reference  he  is  empowered  to  state  any  point  for  the  opinion 
of  the  court,  "  at  the  request  of  either  party,"  it  is  not  sufficient  to 
state,  as  an  objection  to  the  award,  that  he  has  not  raised  such  points 
as  he  was  requested  by  the  parties  to  raise,  but  it  should  be  distinctly 
specified  what  such  points  were.  Bradbee  v.  The  Governors  of 
Christ's  Hospital,  11  Law  J.,  C.  P.  209. 

Documentary  evidence  received  by  arbitrator.]  On  an  arbitration, 
the  plaintiff  tendered  in  evidence  certain  books,  containing  entries 
made  by  himself,  which  being  objected  to  as  inadmissible,  the  arbi- 
trator stated  that  the  same  strictness  was  not  required  as  on  a  trial  at 
Xisi  Prius,and  received  the  books  in  evidence: — Held,  no  ground  for 
setting  aside  the  award  for  misconduct  on  the  part  of  the  arbitrator. 
Hagrjer  v.  Baker,  14  Mee.  &  W.  9;   14  Law  J.,  Ex.  227. 

On  a  motion  summarily  to  enforce  an  award,  the  conduct  of  the 
arbitrator  will  not  be  gone  into  by  the  court.  Montey  v.  Bray,  11 
Jur.  521. 

Arbitrator  not  bound  by  particulars  of  demand,  unless  same  be  brought 
to  his  notice.]  A  cause  was  referred  at  Nisi  Prius,  and  a  verdict  en- 
tered for  the  plamtiff  by  conseut,  for  the  damages  in  the  declaration, 
which  exceeded  the  amount  claimed  in  the  particulars  of  demand. 
The  arbitrator  awarded  that  the  verdict  should  stand  at  the  amount 
for  which  it  was  entered : — Semble,  that  the  particulars  of  demand 
were  not  necessarily  before  the  arbitrator,  and  that  if  the  defendant 
intended  to  limit  the  plaintiff's  demand  to  the  amount  claimed  by  the 
particulars,  he  ought  to  have  brought  the  particulars  before  the  arbi- 
trator.    Kenrick  v.  Phillips,  7  Mee.  &  W.  415. 

Umpire  must  examine  witnesses  if  required.]  Where  matters  in 
dispute  are  referred  to  arbitrators,  and,  in  case  they  shall  not  agree,  to 
an  umpire,  it  is  the  duty  of  the  umpire  to  examine  the  witnesses,  and 
the  court  will  set  aside  his  award,  after  an  application  to  him  for  that 
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purpose,  and  a  refusal,  unless  it  appear  distinctly  that  both  parties 
have  consented  to  his  receiving  the  evidence  from  the  arbitrators,  and 
making  his  decision  on  that  alone.  In  re  Salkeld  and  others,  assignees 
of  Stringer,  a  bankrupt,  10  Law  J.,  Q.  B.  22. 

Arbitration,  refusal  of  umpire  to  hear  evidence.']  If  an  umpire 
either  refuse  to  rehear  the  evidence  already  given  before  the  arbitra- 
tors, or  to  hear  further  evidence,  the  award  may  be  set  aside.  And  it 
is  no  waiver  of  the  objection,  that  the  party  did  not  insist  on  it  at  the 
time  he  attended  to  take  up  the  award.  In  re  Jenkins  and  Leggo,  11 
Law  J.,  U.  B.  71. 

An  arbitrator's  authority  is  confined  to  the  terms  of  reference.] 
Where  a  cause  only  was  referred  to  an  arbitrator,  in  which  the  plain- 
tiff claimed  by  his  particulars  of  demand  upon  the  balance  of  an  ac- 
count a  sum  of  34Z.  \7s.  4hd.,  and  the  defendant  paid  into  court  the 
sum  of  91.  3s.  3d.,  but  the  arbitrator,  upon  a  supposition  that  he  was 
entitled  to  settle  all  matters  in  difference  between  the  parties,  awarded 
to  the  plaintiff  the  sum  of  33^  7s.  lod,  the  court  set  aside  the  award, 
upon  the  ground  that  the  arbitrator  had  exceeded  his  authority.  At- 
kinson v.  Jones,  1  Dowl.  &  L.  225,  Q.  B. 

And  where  the  parties  to  an  order  of  reference  mutually  agreed  to 
strike  out  the  usual  clause,  giving  the  arbitrator  power  to  examine  the 
parties.  At  the  hearing,  the  plaintiff's  attorney  tendered  the  plaintiff 
as  a  witness,  and  he  was  examined  by  the  arbitrator.  The  defendant's 
counsel  objected  to  the  admission  of  the  plaintiff,  but  as  the  arbitrator 
decided  against  him,  he  proceeded  to  cross-examine  the  plaintiff,  and 
went  into  his  case.  On  a  motion  to  set  aside  the  award  for  irregu- 
larity : — Held,  that  the  examining  of  the  plaintiff"  under  those  circum- 
stances, was  a  good  ground  for  setting  aside  the  award  ;  and  that 
the  objection  was  not  waived  by  the  defendant  going  on  with  the  ar- 
bitration. 

Semble,  if  the  defendant  had  tendered  himself  as  a  witness  to  sup- 
port his  own  case,  that  would  have  been  a  waiver.  Smith  v.  Sparrow, 
16  Law  J.,  Q.B.  139. 

Parties  to  submission  to  arbitration.]  By  a  judge's  order,  made  in 
a  cause  of  A  r.  B,  it  was  ordered,  by  consent  of  the  parties,  and  of  C, 
(a  stranger)  that  a  verdict  should  be  entered  for  the  plaintiff,  damages 
50/.  subject  to  the  award  of  an  arbitrator,  who  was  to  settle  all  matters 
in  difference  between  the  parties  in  the  action,  and  also  between  B 
and  C,  the  arbitrator  awarded  that  all  proceedings  in  the  action 
should  cease,  &c. ;  and  that  the  plaintiff  had  a  good  cause  of  action 
against  the  defendant  in  the  said  cause,  and  was  entitled  to  a  verdict 
therein,  and  assessed  the  damages  at  40s.,  "  to  be  paid  by  the  de- 
fendant to  A  and  C,  who  had  consented  to  become  a  party  to  the  said 
cause."  An  action  being  brought  by  A  and  C  v.  B  on  the  award : — 
Held,  on  demurrer,  that  the  award  was  good.  Hawkins  and  Cole  v. 
Benton,  15  Law  J.,  Q.  B.  13S. 

Arbitrator  may  administer  the  oath  to  witnesses  although  the  order 
omit  to  state  so.]  By  an  order  of  reference  at  Nisi  Prius,  it  was  di- 
rected that  the  witnesses  should  be  sworn  before  a  judge  or  a  com- 
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missioner  ; — Held,  that  this  clause  did  not  exclude  the  general  power 
of  the  arbitrator  to  administer  an  oath  to  such  witnesses  under 
3  &  4  Will.  4,  c.  42,  s.  11  ;  Hodsoll  v.  Wise,  4  Mee.  &  W.  536;  8 
Law  J.,  Ex.  71- 

Discretion  of  arbitrator  to  examine  witnesses  on  oath.~\  A  cause  was 
referred  by  order  of  Nisi  Prius,  which  stated  that  "  the  arbitrators 
should  be  at  liberty,  if  they  should  think  fit,  to  examine  the  parties 
and  their  respective  witnesses  on  oath:" — Held,  that  it  was  discre- 
tionary with  the  arbitrators  whether  they  would  examine  the  witnesses 
on  oath  or  not,  and  that  it  was  no  objection  to  their  award  that  the 
witnesses  were  examined  without  being  sworn,  although  the  party 
against  whom  the  award  was  made  required,  at  the  time,  that  they 
should  be  sworn.  Smith  v.  Goff,  14  Mee.  and  W.  264 ;  3  Dowl. 
&  L.  47. 

Reception  of  evidence  in  the  discretion  of  the  arbitrator. '\  The  ques- 
tion as  to  what  evidence  ought  to  be  received  being  one  of  law,  the 
court  will  not  revise  it.  Symes  v.  Goodfellow,  2  Bing.  N.  S.  532  ; 
2  Scott,  769  ;  4  Dowl.  642. 

It  is  no  ground  for  setting  aside  an  award  that  the  arbitrator  has  re- 
ceived improper  evidence.     Henley  v.  Hailing,  1  H.  &  W.  2. 

Submission  to  arbitration  stating  no  time  for  maJcing  award."]  By  a 
deed  of  submission,  certain  matters  in  difference  were  referred  to  the 
award  of  arbitrators,  and  the  parties  thereby  covenanted  to  perform 
their  award  of  and  concerning  the  premises,  or  anything  in  any  wise 
relating  thereto,  and  also  of  and  concerning  all  actions,  &c.,  sums  of 
money,  demands,  &c.,  at  any  time  theretofore  had,  commenced,  sued, 
prosecuted,  or  depending  between  the  parties,  so  as  the  award  was 
made  in  writing,  under  the  hands  of  the  arbitrators  making  the  same  ; 
but  no  time  within  which  the  award  was  to  be  made  was  limited  by 
the  deed.  By  a  memorandum,  not  under  seal,  indorsed  on  the  deed 
after  its  execution,  and  signed  by  the  arbitrators,  but  not  by  the  par- 
ties, the  arbitrators  agreed  that  the  award  should  be  delivered  on  or 
before  the  3rd  of  November: — Held,  that  the  arbitrators  could  not  in 
the  absence  of  any  power  to  that  effect  in  the  deed,  limit  the  time  for 
making  their  award,  so  as  to  render  an  award  made  after  the  3rd  No- 
vember invalid.  In  re  G.  Morphett  and  another,  14  Law  J.,  Q,.  B.  25Q. 

A  submission  to  arbitration  may  be  made  a  rule  of  court,  although 
subsequent  proceedings  are  void.]  It  is  no  objection  to  the  making  of 
a  submission  to  arbitration  a  rule  of  court,  that  all  the  proceedings 
taken  under  such  submission  are  null  and  avoid.  Anon.  10  Jur. 
525,  B.  C. 

Submission  to  arbitration,  making  of  a  rule  of  court.]  Where  two 
parts  of  a  deed  of  submission  to  arbitration  were  executed,  and  the 
arbitrator  endorsed  the  enlargements  of  the  time  for  making  his  award 
on  one  part,  the  court  compelled  the  party  in  whose  possession  that 
part  was  to  make  it  a  rule  of  court.  Smith  v.  Blake,  S  Dowl.  130,  Q,.B. 

A  submission  cannot  be  made  a  rule  of  court  without  the  original ; 

c  2 
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and  if  in  the  possession  of  the  adverse  party,  a  rule  will  be  granted  to 
compel  him  to  produce  it.  Lord  Boston  v.  Merham,  8  Dowl.  867,  Ex. 
An  agreement  of  reference  contained  a  clause  for  making  such 
agreement  a  rule  of  court.  The  award  being  published,  and  a  motion 
about  to  be  made  for  setting  it  aside,  the  party  interested  in  opposing 
such  motion  refused  to  produce  the  agreement  for  the  purpose  of  its 
being  made  a  rule.  The  court,  on  motion,  in  the  term  ne.\t  after  the 
making  of  the  award,  permitted  a  copy  of  the  agreement  to  be  made  a 
rule  of  court,  and  granted  thereupon  a  rule  nisi  for  setting  the  award 
aside.     In  re  Plews,  6  Q.  B.  845. 

Agreement  of  reference,  proof  ofJ]  An  agreement  of  reference,  to 
which  the  plaintiff  was  a  party,  was  attested  by  two  subscribing  wit- 
nesses. Upon  an  issue  joined,  in  which  the  plaintiff  denied  the 
agreement  of  reference :— Held,  that  the  rule  of  court,  by  which, 
jjursuant  to  the  agreement,  it  was  made  a  rule  of  court,  and  which 
recited  and  incorporated  it,  was  not  the  proper  evidence  of  it,  but  that 
it  should  have  been  proved  by  one  of  the  subscribing  witnesses. 
Bernie  v.  Read,  14  Law  J.,  Q.  B.  247. 

Arbitrator's  certificate  for  special  jury,  when  too  late.'\  An  order  of 
reference,  containing  a  provision  that  the  arbitrator  should  have  all 
the  powers  of  a  judge  at  Nisi  Prius,  and  should  make  his  award 
before  the  first  day  of  Michaelmas  term.  The  award  was  made  on 
the  6th  August;  and  after  the  first  four  days  of  Michaelmas  term 
the  arbitrator  indorsed  on  the  record  a  certificate  that  the  cause  was 
one  proper  to  be  tried  by  a  special  jury  : — Held,  that  the  certificate 
was  given  too  late.     Geeves  v.  Gorton,  10  Jur.  272,  Ex. 

Certificate  on  arbitration  given  in  vacation — signing  judgment.'^ 
Where  a  verdict  is  taken  at  Nisi  Prius  by  consent,  subject  to  the  cer- 
tificate of  an  arbitrator,  and  the  certificate  is  given  in  vacation,  after 
more  than  four  days  from  the  return  day  of  the  distringas  juratores, 
the  certificate  has  relation  back  to  the  date  of  the  verdict,  and  the  suc- 
cessful party  is  entitled  to  sign  judgment  immediately,  without  waiting 
until  the  first  four  days  of  the  next  term  have  expired.  Cromer  and 
another  v.  Chart,  15  Law  J.,  Ex.  263. 

Revocation  of  submission.^  Bankruptcy  is  no  revocation  of  a  sub- 
mission to  arbitration.  Hemsworth  V.  Brian,  2  Dowl.  &  L.  844;  14 
Law  J.,  C.  P.  134. 

After  submission  to  arbitration  a  party  cannot  move  in  arrest  of 
judgment  J]  Where  an  order  of  reference  contains  a  clause  restraining 
the  i)arties  from  bringing  a  writ  of  error,  they  are  precluded  from 
moving  in  arrest  of  judgment.  Chownes  v.  Brown,  2  Dowl.  and  L. 
706;   14  Law  J.,  E.x,  219. 

Arbitrator's  fees  and  expenses  of  award.~\  The  court  has  no  general 
authority  to  make  an  order  on  arbitrators,  or  their  attorney,  to  refund 
so  much  of  the  fees  as  they  have  received,  as  exceeds  the  amount 
allowed  by  the  master  on  taxation.  Dossett  v.  Gingell,  10  Law  J., 
C.  P.  183. 
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Arrest  for  a  larger  sum  than  subsequently  found  to  be  due.  Costs  J\ 
A  defendant  will  be  entitled  to  his  costs  under  the  43  Geo.  3,  c.  46, 
s.  3,  if  he  has  been  arrested  for  a  larger  sum  than  that  found  to  be  due, 
when  the  plaintiff  ought  to  have  known  that  he  had  no  legal  proof  in 
support  of  his  claim  to  the  extent  for  which  the  arrest  took  place. 
Robinson  v.  Whitehead,  6  Dowl.  292,  B.  C. 

Though,  where  there  is  a  reasonable  doubt  in  law  as  to  the  right 
of  the  plaintiflfto  recover  part  of  his  demand: — Held,  that  the  de- 
fendant was  not  entitled  to  claim  his  costs  under  the  43  Geo.  3,  c.  46  ; 
Stovin  V.  Taylor,  1  Dowl.  697,  K.  B. 

And  the  statute  does  not  apply  where  a  cause  is  referred  to  arbitra- 
tion.    Keene  v.  Deeble,  3  B.  &  C.  491. 

Personal  exemption  from  arrest.']  An  Irish  peer,  who  has  voted  in 
the  election  of  representative  peers,  and  whose  vote  has  been  allowed 
by  the  House  of  Lords,  is  privileged  from  arrest.  Coates  v.  Hawar- 
den,  7  B.  &  C.  388  ;   1  M.  &  R.  110. 

A  defendant,  who  has  voted  in  the  character  of  a  Scotch  peer,  is 
privileged  from  arrest.     Digby  v.  Stirling,  8  Bing.  55. 

A  chaplain  to  the  king  is  privileged  from  arrest.     Byrn  v.  Dibdiu, 

1  C.  M.  &  R.  821  ;    5  Tyrw.   357;  3  Dowl.  448  ;  and  Winter  v.  Dib- 
din,  13  Mee.  &  W.  25;  2  Dowl.  &  L.  211. 

A  lord  of  the  bed-chamber  in  the  royal  household  is  privileged 
from  arrest.     Aldridge  v.  Lord  Tullamore,  3  Dowl.  450,  n. 

The  privilege  from  arrest  applies  to  a  page  of  the  second  class  in 
ordinary  to  the  queen.  Reynolds  v.  Pocock,  4  Mee.  &  W.  371. 

And  to  the  candle  and  fire-lighter  to  the  yeoman  of  the  guard. 
Hatton  V.  Hopkins,  6  M.  &  Sel.  271. 

But,  on  motion,  the  court  refused  to  discharge  out  of  custody  "  the 
Somerset  herald,"  leaving  him  to  his  writ  of  privilege.  Leslie  v. 
Disney,  1  C.  M.  &  R,  578;  STyrw.  181. 

A  clergyman  on  his  way  to  the  altar  is  privileged  from  arrest.  God- 
dard  V.  Harris,  7  Bing.  320. 

Exemption  from  arrest,  as  to  locality.']  Though  an  arrest  within 
the  precincts  of  the  Tower  is  irregular,  yet  the  party  entitled  to 
complain  is  only  he  whose  franchise  has  been  invaded.  Bell  v. 
Jacobs,  4  Bing.  523. 

A  barrister  on  circuit  exempt  from  arrest.]  The  circuit  held  con- 
tinuous throughout,  and  not  merely  during  the  assizes  at  a  particu- 
lar place,  and  a  barrister  attending  privileged  from  arrest  during  the 
entire  circuit ;  held  also  that  a  capias  utlagatum,  at  the  suit  of  a  party, 
is  to  be  deemed  civil  and  not  criminal  process.    Reg.  v.  Sheriff  of  Kent, 

2  Car.  &  K.  197;    and  Reg.  v.  Sheriff  of  Oxfordshire,  2  Car.   &   K. 
200. 

Discharge  from  arrest,  when  application  shoidd  be  made.]  An  appli- 
cation to  set  aside  an  arrest  made  on  a  judge's  order,  under  1  &  2  Vic. 
c.  110,  s.  3,  must  be  made  promptly;  and,  as  it  seems,  within  the 
time  for  putting  in  bail. 
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In  order  to  excuse  the  delay,  on  the  ground  of  a  previous  apphca- 
tion  at  chambers,  the  rule  must  be  drawn  up  on  reading  the  sum- 
mons, or  it  must  be  shown  by  affidavit.  Sugars  v.  Concanen,  5 
Mee.  &  W.  30. 

Discharge  from  arrest,  party  attending  court.']  Where  a  person 
attending  court  has  been  wrongfully  arrested,  he  may  be  discharged 
either  by  the  court  which  he  was  attending,  or  by  the  court  out  of 
which  the  process  issued  on  which  he  was  arrested.  Ex  parte  Wat- 
kins,  6  Law  J.,  Ch.  225  ;  8  Sim.  377- 

A  j)arty  who  had  formerly  been  a  solicitor,  but  had  disposed  of 
his  business,  was  arrested  as  he  was  returning  home  from  the  House 
of  Lords,  where  he  had  been  attending  an  appeal  case  as  agent.  The 
cause  of  arrest  was  the  non-payment  of  certain  costs  which  he  had 
been  ordered  to  pay  by  the  Court  of  Chancery : — Held,  that  he  was 
entitled  to  be  discharged  from  custody,  and  that  although  he  had 
not  taken  the  nearest  road  to  his  residence,  had  stopped  to  speak  to 
several  persons  on  the  road,  and  had  gone  into  a  public-house  for  the 
purpose  of  taking  refreshment.     lb. 

An  attorney,  who  had  been  arrested  on  a  ca.  sa.,  applied  to  be  dis- 
charged on  an  affidavit,  in  which  he  stated,  that  having  professional 
business  to  transact  in  several  causes  in  the  Courts  of  Exchequer  and 
Common  Pleas,  he  was  proceeding  through  the  city  of  London,  in  his 
way  to  Westminster  Hall,  for  that  purpose;  that  on  arriving  at  the 
Bank  of  England,  he  recollected  that  he  had  some  business  to  trans- 
act with  a  client,  whom  he  might  probably  meet  at  the  Auction 
ivlart;  he,  therefore,  called  there,  in  his  way  to  Westminster  Hall, 
and  there  saw  his  client,  and  was  about  to  leave  him  and  proceed  to 
Westminster  Hall,  when  he  was  arrested  : — Held,  that  he  was  not 
entitled  to  be  discharged  en  this  affidavit.  Strong  v.  Dickinson,  1 
Mee.  &  W.  488  ;  5  Law  J.,  Ex.  231  ;  5  Dowl.  99  ;  1  Tyrw.  &  G.  683. 

Discharge  from  arrest,  the  affidavit  being  insufficient -I  Where  a  de- 
fendant has  been  arrested  by  a  judge's  order,  under  1  &  2  Vic.  c.  110, 
s.  3,  obtained  on  insufficient  affidavits,  the  application  for  his  discharge 
should  be  bv  motion  to  set  aside  the  judge's  order,  not  the  capias. 
Hopkins  v.  Salembier,  5  Mee.  &  W.  423 ;  7  Dowl.  493. 

Arrest  on  a  ca.  sa.  after  the  death  of  the  jilaintiff.']  On  a  motion  to 
discharge  the  defendant  out  of  custody  on  the  ground  of  his  having 
been  arrested  on  a  ca.  sa.  after  the  death  of  the  plaintiff: — Held, 
that  the  same  rule  applies  to  a  ca.  sa.  as  to  a  fi.  fa.,  and  that  the 
arrest  was  regular.  Ellis  v.  Griffith,  Ex.  M.  T.  1846  ;  10  Jur.  1014  ; 
16  Law  J.,  Ex.  66. 

Arrest  of  a  defendant  by  a  wrong  name.]  A  plaintiff  arrested  a 
defendant  by  a  wrong  name,  but  it  appeared  that  he  had  made  in- 
quiries at  a  banker's  where  defendant  kept  an  account,  who  told  him 
they  believed  the  defendant's  name  to  be  that  in  which  he  was  ar- 
rested. The  court  held  the  inquiry  sufficient  within  the  32  Reg.  Gen. 
H.  T.  2  Will.  4,  so  as  not  to  entitle  the  defendant  to  his  discharge. 
Rosset  v.  Hartley,  5  N.  &  M.  415. 

Re-arrest  under  the  same  vmt.'J     A  party  who  has  been  arrested 
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under  colour  of  a  ca.  sa.,  and  discharged  by  a  judge's  order,  on  the 
ground  that  the  sherifTs  officer  had  no  warrant  at  the  time  of  the 
taking,  may  be  arrested  again  under  the  same  writ.  Plomer  v .  Ball, 
5  Ad.  &  E.  823. 

ATTACHMENT. 

An  attachment  cannot  be  moved  for  in  personJ]  This  motion  is 
in  the  nature  of  a  criminal  proceeding,  and  must  be  made  by  counsel, 
so  as  to  give  a  sanction,  and  show  that  there  is  some  ground  for 
the  application.    Fenn,  ex  parte,  2  Dowl.  527,  Q.  B. 

Rule  for  an  attachment,  whether  nisi  or  absolute.'}  A  rule  for  an 
attachment  for  any  other  cause  than  the  non-payment  of  money 
pursuant  to  the  master's  allocatur,  or  against  a  sheriff  for  not 
returning  a  writ,  is  only  nisi  in  the  first  instance.  Richmond  v. 
Bowdidge,  4  Dowl.  749,  Ex.;  1  Mee.  &  W.  40. 

The  copy  of  a  rule  for  an  attachment  must  be  correct.'}  Where 
a  copy  of  a  rule  mis-spelled  the  defendant's  name  and  also  the  mas- 
ter's name,  the  defendant  was  discharged.  Rex  v.  Calvert,  2  C.  &  M. 
189  ;  2  Dowl.  276  ;  4  Tyrw.  77. 

A  rule  for  an  attachment  is  not  allowed  to  be  returnable  at  cham- 
bers.} On  motion  for  an  attachment  for  non-payment  of  costs,  pur- 
suant to  an  award,  it  being  near  the  end  of  term,  application  was 
made  that  it  might  be  heard  at  chambers.  The  court  refused  it  as 
quite  unusual.     Fall  v.  Fall,  2  Dowl.  88,  Ef . 

Service  of  a  rule  for  an  attachment.}  There  must  be  personal  ser- 
vice of  a  copy  of  the  rule,  merely  showing  the  original  will  not  do. 
Parker  v.  Burr/ess,  3  Nev.  &  M.  36 ;  and  Dulton  v.  Tucker,  5  Dowl. 
550. 

The  original  need  not  be  placed  in  the  party's  hands.  Calvert  v. 
Redfern,  2  Dowl.  505,  Q.  B. 

But  it  must  be  shown.     Danes  v.  Sherlock,  7  Dowl.  592. 

And  to  found  an  attachment  for  not  obeying  a  judge's  order,  the 
rule  of  court  having  been  served  is  sufficient  without  service  of  the 
order.     Greenwood  v.  Dyer,  5  Dowl.  255,  B.  C. 

Where  it  appears  the  defendants  "were  shy  and  difficult  to  be  met 
with,"  personal  service  was  not  dispensed  with.  Garland  v.  Goulden, 
2  Y.  &  J.  89. 

If  a  party  appear  on  a  rule  for  an  attachment  coming  on,  he  waives 
the  want  of  regular  service.  Levi  v.  Duncombe,  1  C.  M.  &  R.  737  ;  3 
Dowl.  447. 

To  ground  an  attachment  against  an  attorney  there  must  be  personal 
service  of  the  rule.  Wilkinson  v.  Pennington,  3  Scott,  401 ;  6  Dowl. 
183. 

An  affidavit  stating  that  the  rule  for  an  attachment  was  "  left  with 
him  at  his  house"  is  sufficient.     Short  v.  Smith,  8  Dowl.  584,  C.  P. 

To  make  a  rule  absolute  for  an  attachment  for  non-payment  of 
costs,  the  service  must  be  strictly  personal.  Birkett  v.  Holme,  4 
Dowl.  556. 
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Where  a  rule  for  an  attachment,  which  has  been  served  too  late  for 
cause  to  he  shown  against  it,  when  due  is  enlarged  to  the  following 
term,  there  must  be  a  personal  service  of  the  enlarged  rule.  Dixon  v. 
fVil/is,  (5  Law  J.,  Ex.  144. 

The  court  will  not  make  a  rule  nisi  for  an  attachment  absolute,  un- 
less there  be  a  personal  service,  or  it  appears  that  it  has  been  seen  in 
the  possession  of  the  party  sought  to  be  served ;  even  although  he  be 
an  attorney  of  the  court,  and  circumstances  are  sworn  to,  that  leave 
no  doubt  that  he  is  keeping  out  of  the  way  for  the  purpose  of  avoiding 
service,  and  the  applicant  has  no  other  remedy.  Re  Pyne,  1  Dowl. 
&  L.  703,  Q.  B. 

Personal  service  of  a  rule  for  an  attachment  may  be  dispensed  with 
in  cases  where  there  is  no  other  remedy,  and  it  is  quite  clear  that  all 
attempts  to  effect  personal  service  have  been  purposely  evaded,  hi  re 
Whalley,  9  Jur.  995,  Ex. ;   15  Law  J.,  Ex.  4  ;   14  Mee.  &  W.  731. 

On  an  application  to  enlarge  a  rule  for  an  attachment  for  non-per- 
formance of  an  award,  and  to  substitute  special  service  thereof  in  lieu 
of  personal  service  : — The  court  held,  that  personal  service  is  never 
dispensed  with  in  a  rule  for  an  attachment  where  there  is  another 
remedy,  as  there  is  in  this  case,  by  an  action  on  the  award.  Budd  v. 
Powthuj,  MS.  Exch.  H.  T.  1847. 

Service  of  rule  nisi  for  an  attachment  for  non-performance  of  award.'] 
Where  service  of  the  rule  nisi  for  an  attachment  for  non-payment 
pursuant  to  an  award  had  been  on  defendant's  wife,  and  there  was 
reason  to  believe  the  defendant  himself  had  kept  out  of  the  way,  and 
had  ultimately  received  the  rule,  personal  service  was  dispensed  with, 
and  the  rule  made  absolute  on  service  on  the  wife.  Potter  v.  Williams, 
6  Jur.  508,  B.  C— Coleridge,  J. 

Personal  service  of  a  rule  may  be  dispensed  with.]  Where  a  person 
keeps  out  of  the  way  to  avoid  being  served  personally  with  a  rule, 
preparatory  to  obtaining  an  attachment  against  him,  and  it  is  clearly 
made  out  to  the  satisfaction  of  the  court,  the  court  will  dispense  with 
personal  service.     Green  v.  Prosser,  2  Dowl.  99,  Ex. 

Renewal  of  a  motion  for  an  attachment. — Where  a  party  having 
applied  for  an  attachment  for  non-payment  of  costs,  which  was  refused 
on  the  ground  of  the  improper  service  of  a  power  of  attorney,  but 
leave  being  given  to  apply  again,  renewed  ihe  application  after  making 
a  proper  service  of  the  power  of  attorney,  and  afresh  demand  of  costs, 
which  the  plaintiff  refused  to  pay:— Held,  that  the  application  might 
be  made,  the  second  demand  and  refusal  being  a  fresh  contempt,  and 
amounting  to  new  matter.  Dixon  v.  Oliphant,  15  Mee.  &  W.  152  ;  15 
Law  J .,  Ex.  106  ;  3  Dowl.  &  L.  485. 

A  n  attachment  may  issue  against  one  of  several  defendants.]  Where 
a  rule  for  taxing  costs  is  against  several  defendants,  an  attachment 
against  one  only  for  non-payment  will  not  be  set  aside  as  irregular. 
The  Queen  v.  Dobson,  15  Law  J.,  Q.  B.  376 ;  10  Jur.  905. 

Attachment  for  non-delivery  of  papers.]     There  must  be  a  rule  for 
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the  delivery  of  the  papers  before  a  rule  nisi  for  an  attachment  will  be 
granted.     Roscoev.  Hardman,  5  Dowl.  157. 

A  demand  on  an  attorney  to  deliver  up  papers  must  be  made  by  a 
person  duly  authorised,  and  that  stated  to  the  attorney,  to  ground  an 
attachment  for  refusal.  Doe  d.  Hickman  v.  Hickman,  8  Dowl.  833, 
C.  P. 

Attachment  for  non-payment,  Sf-c.  not  waived  by  other  proceedings.^ 
An  arbitrator  having  by  his  award  ordered  the  defendant  to  pay  to  the 
plaintiff  a  sum  of  money,  the  plaintiff  filed  an  affidavit  of  debt  in  the 
Court  of  Bankruptcy,  under  Stat.  1  &  2,  Vict.  c.  110,  and  the  defendant 
gave  a  bond,  with  sureties,  conditioned  for  payment  of  the  money,  but 
omitting  the  alternative  in  the  statute,  of  rendering  himself  to  custody: 
— Held,  that  the  plaintiff's  having  adopted  this  proceeding  did  not 
preclude  him  from  applying  for  an  attachment  for  non-performance  of 
the  award  and  rule  of  court  thereon.  Mendell  v.  Tyrrell,  9  Mee.  & 
W.  217. 

Attachment  for  non-payment  of  costs,  when  may  be  moved  for. ^  It 
is  no  ground  of  objection  to  an  application  for  a  rule  absolute  in  the 
first  instance  for  an  attachment  for  non-payment  ot  costs  on  the  mas- 
ter's allocatur,  that  the  rule  ordering  the  payment  of  the  costs,  and  the 
allocatur  thereon  have  only  been  served  upon  the  party  on  the  day 
when,  and  immediately  before,  such  application  is  made.  Steel  v. 
Compton,  9  Jur.  181,  B.  C. — Patteson,  J. 

Attachment  for  non-payment  of  money — demand  by  power  of  attorney.] 
Where  money  is  ordered  to  be  paid  to  a  certain  person  not  an  attorney 
or  his  agent,  a  demand  must  either  be  made  by  himself  or  some  one 
authorised  by  a  power  of  attorney.     Brown  v.  Jenks,  4  Dowl.  581. 

To  bring  the  party  into  contempt  for  non-payment  of  money,  pur- 
suant to  rule  of  court,  if  the  demand  is  made  by  power  of  attorney,  a 
copy  of  the  power  must  be  left  at  the  time  of  demand.  Doe  d.  Cope 
V.  Johnson,  7  Dowl.  550,  B.  C. ;  and  Rex  v.  Puckwood,  2  Dowl.  571. 
B.  C. 

A  rule  nisi  for  an  attachment  will  not  be  granted  for  non-payment 
of  money  under  a  rule  of  court,  unless  the  rule  has  been  personally 
served,  and  the  demand  made  by  a  person  authorised  to  receive  the 
money.     In  re  Richardson,  11  Jur.  309. 

Attachment  for  non-payment  on  master's  allocatur  between  attorney 
and  client.]  The  rule  for  an  attachment  for  non-payment  of  costs  pur- 
suant to  the  Master's  allocatur  between  attorney  and  client  is  nisi  in 
the  first  instance.     Sprayg  v.  Willis,  2  Dowl.  531. 

A  rule  for  an  attachment  for  non-payment  of  costs  between  attorney 
and  client  is  nisi.     Green  v.  Light,  3  Dowl.  578,  B.  C. 

And  it  is  only  a  rule  to  show  cause  where  the  Master  had  to  decide 
on  matters  of  account  as  well  as  costs.  Rex  v.  Spraggs,  2  !N.  &  M. 
G78. 

Attachment  for  non-payment  of  costs.]  The  rule  for  an  attachment 
for  non-payment  of  costs  on  the  Master's  allocatur  is  absolute  in  the 
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first  instance,  although  against  a  feme  coverte.  Reg.  v.  Johnson,  1 
Dav.  &  Mer.  231  ;  5  Ad.  &  Ell.,  N.  S.  335. 

An  attachment  for  costs  can  only  include  the  costs  on  the  allocatur, 
and  not  subsequent  costs.  Reginu  v.  Jameson,  8  Dowl.  790;  6  Mee. 
&  W.  G03. 

Although  husband  and  wife  may  be  parties  to  a  suit,  an  attachment 
for  non-payment  of  costs  will  not  be  granted  against  the  latter.  Doe 
d.  Allanson  v.  Cmifield,  6  Dowl.  523. 

An  attachment  for  non-payment  of  costs  can  only  be  granted  upon 
an  affidavit  of  personal  service.     Stanwell  v.  Tower,  2  Dowl.  673. 

Costs  of  an  attachment.]  All  charges  incidental  to  the  attachment, 
and  the  removing  of  the  contempt,  come  within  the  words  "  costs" 
when  given  on  an  attachment.     Tyler  v.  Campbell,  7  Scott,  116. 

Paijment  or  tender  to  the  plaintiff  must  be  personal.']  Where  a  judge 
directs  a  tender  to  be  made  to  the  plaintitF,  to  ground  an  attachment, 
a  tender  to  his  attorney  will  not  do.  Evans  v.  Millard,  3  Dowl.  661, 
Ex. 

Demand  of  payment  by  the  attorney,  the  agent  being  named  on  the 
record.]  Where  money  is  to  be  paid  to  the  party  or  his  attorney,  a 
demand  may  be  made  by  the  attorney  though  the  agent's  name  be  on 
the  record.     Dennett  v.  Pass,  3  Dowl.  632  ;  1  Bing.  N.  S.  638. 

Demand  of  payment  under  an  allocatur.]  The  demand  may  be 
made  by  the  attorney  in  the  cause  though  the  master  had  not  in 
his  allocatur  directed  payment  to  him.     Cox  v.  Salman,  2  W.  &  M.  127. 

And  the  attorney  need  not  be  authorised  by  power  of  attorney  to 
make  the  demand.  Mason  v.  Whitehouse,  6  Scott,  246  ;  4  Bing.  692; 
6  Dowl.  602. 

Although  costs  are  to  be  paid  to  the  plaintiff,  a  demand  by  his 
attorney  is  sufficient.     Inman  v.  Hill,  4  M.  &  W.  7  ;  6  Dowl.  666. 

If,  after  demand,  the  amount  be  reduced,  a  fresh  demand  is 
requisite.     Spivy  v.  Webster,  1  Dowl.  696. 

After  an  order  obtained  for  taxation,  under  6  &  7  Vic.  c.  73,  s.  43, 
before  an  attachment  can  issue,  an  order  for  payment  of  the  amount 
certified  must  be  made  and  have  been  disobeyed.  Woodhouse,  in  re, 
2  Man.  Gr.  &  S.  290. 

A  rule  for  an  attachment  against  an  attorney  for  non-payment  of 
money,  pursuant  to  his  promise,  cannot  be  obtained ;  a  previous  rule, 
requiring  the  payment  of  money,  must  have  been  made  absolute. 
Twiss  V.  Fry.  5  Dowl.  157. 

An  attachment  for  non-payment  of  money  will  not  be  granted  if 
the  affidavit  on  which  it  is  sought  to  bring  the  party  into  contempt 
describe  the  rule  of  court  as  an  "  order."     In  re  Turner,  6  Dowl.  6. 

Attachment  for  non-payment  of  money  under  an  order P^  In  order 
to  bring  a  person  into  contempt  for  not  paying  money  according  to 
an  order,  a  demand  of  the  money  must  be  made  after  the  order  has 
been  made  a  rule  of  court.     Chilton  v.  Ellis,  2  Dowl.  338,  £x. 

Attachment  for  non-performance  of  an  award.]     On  showing  cause 
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against  a  rule  for  an  attachment  for  non-performance  of  an  award, 
reference  cannot  be  made  to  the  pleadings  in  the  cause,  without  an 
affidavit  identifying  them  with  the  award.  Roiue  v.  Sawyer,  7  Dowl. 
691. 

To  warrant  a  motion  for  an  attachment  for  non-performance  of  an 
award,  the  order  or  submission  must  appear  to  have  been  previously 
made  a  rule  of  court.     Mayor  of  Bath  v.  Pinch,  4  Scott,  299. 

Attachment  for  non-payment  of  costs  on  an  allocatur  on  judgment  in 
ejectment.]  An  attachment  was  granted  for  the  non-payment  of  the 
costs  of  an  ejectment  which  had  been  taxed  under  tlae  consent  rule, 
where  the  rule  and  allocatur  were  served  on  the  defendant,  and  a 
demand  of  the  costs  generally,  without  mentioning  any  specitic  sum, 
made  at  the  same  time.  Doe  d.  Tew  v.  Ballinyham,  15  Law  J.,  Q.  B. 
220. 

Attachment  for  disobeying  a  judge's  order.]  An  attachment  for  dis- 
obeying a  judge's  order  does  not  lie  until  it  has  been  made  a  rule  of 
court.     Baker  v.  Rye,  1  Dowl.  6S9,  Ex. 

Attachment  against  a  plaintiff  for  not  obeying  a  judge's  order.] 
Where  a  judge's  order  having  been  obtained  under  2  Will.  4,  c.  39, 
s.  17,  in  a  qui  tam  action,  for  a  particular  of  the  plaintiff's  residence,  &c., 
and  he  had  furnished  his  attorney  with  a  false  statement: — Semble, 
the  court  had  authority  to  issue  an  attachment,  although  the  plaintiff 
is  not  named  in  the  statute,  but  only  the  attorney.  Wherever  parties 
in  any  way  obstruct,  pervert,  or  defeat  the  authority  of  the  court, 
they  are  guilty  of  a  contempt.  Smith  q.  t.  v.  Bond,  13  Mee.  &  W. 
594 ;  2  Dowl.  &  L.  460 ;  and  14  Law  J.,  Ex.  114. 

Attachment  against  a  prisoner.]  A  prisoner  in  the  custody  of  the 
marshal  cannot  be  brought  up  to  be  charged  with  an  attachment; 
but  it  should  be  lodged  with  the  sheriff,  to  take  him  upon  his  dis- 
charge upon  the  former  process.  Boucher  v.  Simrns,  2  C.  M.  &  R. 
392;  4  Dowl.  1/3. 

Attachment  for  contempt  of  court,  form  of  warrant.]  An  adjudi- 
cation of  contempt  by  any  of  the  superior  courts  of  common  law, 
is  not  a  necessary  part  of  a  committal  for  a  contempt ;  and  an  attach- 
ment is  valid  without  it.  And  the  same  principle  is  applicable  to  the 
Court  of  Chancery,  as  Lord  Lyndhurst  recently  decided  after  an 
inquiry  into  precedents.     Ex  parte  Van  Sandau,  1  Phillips,  605. 

Attachment  against  the  sheriff  for  not  returning  writ.]  In  order  to 
obtain  an  attachment  against  a  sheriff  for  not  returning  a  writ  pur- 
suant to  a  judge's  order,  the  original  order  must  be  shown  at  the  time 
of  serving  a  copy  of  it.      Granger  v.  Fry,  5  Dowl.  21. 

Where  a  plaintiff  is  entitled  to  an  attachment,  pursuant  to  Reg.  Gen. 
H.  T.  3  Will.  4,  against  the  sheriff  for  not  obeying  a  judge's  order  in 
vacation,  to  bring  in  the  body,  although  the  defendant  is  afterwards 
rendered  in  vacation,  he  is  bound  to  apply  for  the  attachment  promptly 
in  the  following  terra.     Rex  v.  Sheriff  of  Middlesex,  5  Dowl.  245. 

Where  the  sheriff  took  a  bail-bond  with  one  iu.'-ety  only,  and  after- 
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wards  made  a  day's  default  in  returnino;  the  writ,  the  court  set  aside 
an  attachment  obtained  against  him,  on  payment  of  costs. 

Semble — aliter  of  an  attachment  for  not  bringing  in  the  body. 
Rex  V.  Sherijof  Surrey,  2  C.  M.  &  R.  698  ;  1  Tyrw.  &  G.  32. 

The  court  will  not  entertain  an  application  to  set  aside  a  regular 
attachment  against  the  sheritl"  until  bail  have  justified,  or  the  defen- 
dant has  been  rendered.  Rex  v.  Sheriff  of  Lincolnshire,  5  Law  J., 
Ex.  42. 

The  affidavit  in  support  of  a  rule  for  discharging  an  attachment 
against  the  sheriff,  &c.,  in  pursuance  of  the  rule  H.  T.  7  V\  ill.  4,  mvist 
state  that  the  application  is  made  "  for  his  indemnity  only."  Geach  v. 
Atkinson,  7  Law  J.,  Ex.  314. 

Attachment  against  a  sheriff  for  non-payment  of  money.']  A  rule 
for  an  attachment  against  the  sheriff,  for  the  non-payment  of  money 
directed  to  be  paid  by  an  order  made  a  rule  of  court,  and  of  the  costs 
of  the  rule  is  only  in  the  first  instance  a  rule  to  show  cause.  Hatfield 
V.  Hatherfield,  1  Dowl,  &  L.  809,  C.  P. 

Attachment  ayainst  the  defendants  attorney  for  not  appearing  on 
subpmia.']  The  defendant's  attorney  had  been  served  by  the  plaintiff 
with  a  subpoena  duces  tecum,  at  Chelsea,  just  before  ten  o'clock  at 
night,  to  attend  at  Westminster  next  morning  at  nine  o'clock,  to  pro- 
duce certain  documents  which  were  at  his  office  in  Symond's  Inn.  He 
was  clerk  to  the  board  of  guardians,  and  vestry  clerk,  and  in  his  duty 
as  such,  attended  that  morning  a  meeting  which  had  been  previously 
fixed,  believing  that  he  would  still  be  in  time  to  attend  the  trial ;  but 
a  special  jury  case  suddenly  terminating,  the  cause  was  called  on  about 
ten  o'clock  in  the  morning,  and  the  record  in  consequence  of  his 
absence  withdrawn.  The  court  made  a  rule  absolute  for  an  attach- 
ment against  him.     Jackson  v.  Seager,  2  Dowl.  &  L.  13,  Q.  B. 

Attachment  against  a  witness  for  not  obeying  a  subpcena.]  On  a 
motion  for  an  attachment  against  a  witness  for  not  obeying  a  subpoena, 
it  is  not  necessary  that  the  witness  should  have  been  called  in  court 
upon  his  subpoena,  if  it  clearly  appear  from  the  affidavits  that  the  wit- 
ness was  not  in  attendance  at  the  trial.  Goffv.  Mills,  2  Do>\'l.  &  L  23, 
Q.  B. 

In  order  to  obtain  an  attachment  against  a  witness,  the  original 
writ  of  subpoena  must  be  shown  at  the  time  of  the  service  of  the  copy. 

Where  the  witness,  a  managing  clerk  to  an  attorney,  was  served 
with  a  subpoena  in  court  about  an  hour  before  the  trial  came  on,  and 
whilst  he  was  attending  to  the  winding  up  of  a  cauBe  in  which  he  was 
engaged,  and  which  stood  next  but  one  on  the  list  before  the  cause  in 
question  : — Semble,  that  this  was  not  a  sufficient  service  to  warrant  the 
granting  an  attachment.     Pitcher  v.  King,  2  Dowl.  &c  L.  755,  Q.  B. 

The  court  refused  an  attachment  against  a  witness  for  not  appearing 
at  a  trial,  in  obedience  to  a  writ  of  subpoena,  where  it  apjieared  that  he 
had  not  been  guilty  of  any  wilful  misconduct,  and  where  the  only  fact 
which  he  was  subpoenaed  to  prove  could  have  been  proved  by  another 
witness,  who  was  in  attendance  at  the  trial  under  a  subpoena  for  that 
purpose,  but  who  was  not  called.  Chapman  v.  Davis,  11  Law  J., 
C.  P.  51. 
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A  subpoena  to  attend  the  trial  of  a  cause  on  the  commission  day 
extendi?  to  the  whole  assizes ;  and  it  need  not  require  the  attendance 
of  the  party  "  from  day  to  day,  till  the  cause  is  tried." 

The  court  will  not  presume  a  contempt;  and  therefore,  where  an 
excuse,  even  ambiguously  worded,  is  offered  for  the  non-attendance  of 
a  witness,  the  court  will  leave  the  party  to  his  remedy  by  action,  or 
motion  for  a  new  trial. 

In  answer  to  a  motion  for  an  attachment,  the  witness  swore,  that  he 
had  been  for  some  time  in  bad  health  ;  that  on  the  morning  of  the 
trial  he  was  unwell,  and  did  not  rise  until  ten  o'clock,  that  he  shortly 
afterwards  went  to  his  office,  which  lay  in  the  road  to  the  court,  when, 
upon  inquiry,  he  found  the  cause  had  been  tried  : — Held,  a  sufficient 
excuse,  the  witness  denying  any  intention  to  treat  the  court  with 
disrespect, 

Semble,  in  answer  to  a  motion  for  an  attachment,  it  is  not  suffi- 
cient to  show  that  the  testimony  of  the  witness  was  immaterial. 
Scholes  V.  Hilton,  11  Law  J.,  Ex.  332. 

It  is  not  competent  for  a  person  served  with  a  subp.  due.  tec.  to 
show  the  instrument  he  was  required  to  produce  was  immaterial  in 
the  cause,  in  answer  to  a  rule  for  an  attachment.  Doe  d.  Butt.  v. 
Kelly,  4  Dowl.  273. 

A  witness  is  not  bound  to  obey  a  subpcena  altered  by  the  attorney 
from  the  sittings  from  which  it  was  originally  sued  out  to  subsequent 
sittings,  without  being  re-sealed.  Whether  a  subpoena  has  been 
served  in  a  reasonable  time  before  the  trial  is  matter  for  the  court. 
Service  on  a  person  living  close  to  the  place  of  trial  at  half-past  eleven 
o'clock  in  the  morning,  for  a  cause  called  on  at  two  o'clock,  is  not  in 
sufficient  time.     Barber  v.  Wood,  2  M.  &  R.  172. 

An  affidavit  to  ground  a  rule  nisi  for  an  attachment  for  not  obeying 
a  subpcEna  must  state  that  at  the  time  of  the  service  the  original 
subpoena  was  shown  ;  and  it  is  a  sufficient  answer  to  such  a  rule  that 
the  affidavit  does  not  so  allege.  Garden  v.  Cresswell,  2  Mee.  &  W.  319, 

And  the  affidavit  must  state  that  the  party  was  a  material  witness. 
Tinley  v.  Porter,  2  Mee.  &  W.  822  ;  5  Dowl.  744. 

If  the  original  subpoena  be  not  shown,  the  rule  will  be  discharged 
with  costs.     Jacob  v.  Hungate,  3  Dowl.  456,  Ex. 

In  a  previous  case  in  the  Common  Pleas  it  was  held  that  the  origi- 
nal subpoena  need  not  be  shown.     Taylor  v.  Williams,  4  M.  &  P.  59. 

But  subsequently  that  court  held,  that  the  original  subpoena  must 
be  shown  at  the  time  of  the  service  of  the  copy.  Smith  v.  Truscott, 
1  Dowl.  &  L.  530,  C.  P. 

Attachment  for  keeping  a  witness  out  of  the  way.]  An  attachment 
lies  against  a  party  who  keeps  a  witness  out  of  the  way  and  prevents 
the  service  of  the  subpoena.     Clements  v.  Williams,  2  Scott,  814, 

Attachment  refused  against  n  defendant.']  The  court  refused  an 
attachment  against  the  defendant  for  attempting  to  persuade  a  witness 
not  to  give  evidence  at  the  trial,  it  not  appearing  that  the  witness  was 
prevented  from  being  subpoenaed  through  the  defendant's  interlerence. 
Schlesinrjer  v.  Flersheim,  2  Dowl.  &  L.  737. 

Application  for  a  habeas  corpus  by  a  party  in  ci'stody  under  an 
attachment.]     The  court  will  not  grant  a  habeas  cor])us  to  bruig  up  a 
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party  in  custody  under  an  attachment,  to  enable  him  to  move  in  person 
to  set  it  aside.     Ford  v.  Nassau,  9  Mee.  &  \V.  793. 

Attachment  from  chancery — tender  of  the  money  on  arrest.^  Upon 
an  attachment  from  chancery  for  non-payment  of  money,  tendering 
the  amount  to  the  officer  does  not  entitle  the  party  to  his  discharge. 
Pitt  V.  Coombs,  3  N,  &  M.  212;  5  B.  &  Ad.  1078. 

Attachment  under  a  warrant  by  the  speaker  of  the  House  of  Com- 
mons^ The  warrant  of  the  speaker  of  the  House  of  Commons  is  to 
be  construed  with  the  same  respect  as  is  shown  to  a  writ  issuing  out 
of  any  of  the  superior  courts  at  Westminster.  And  inasmuch  as  it 
is  unnecessary  for  a  writ  of  attachment  issued  by  any  superior  court 
to  state  any  special  grounds,  in  order  to  show  that  the  court  is  acting 
duly,  formally,  and  regularly  ;  so  neither  is  it  requisite  for  the  order 
of  the  House  of  Commons  or  the  speaker's  warrant  to  contain  any 
like  allegation.     Gosset  v.  Howard,  Ex.  Chamber  in  error,  H.T.  1847- 

The  House  of  Commons,  as  a  part  of  the  high  court  of  Parliament, 
is  not  merely  a  superior  but  the  supreme  court  in  this  country,  and 
higher  than  the  ordinary  courts  of  common  law.  Per  Lord  Camden  in 
Entich  V.  Carrington,  19  State  Trials,  1047. 

The  warrant  of  the  speaker  of  the  House  of  Commons,  in  a  general 
form,  is  equally  a  protection  to  the  serjeant  at  arms  as  a  writ  of  attach- 
ment in  the  general  form  issued  by  a  superior  court  is  a  protection  to 
the  sheriff.     Gosset  v.  Howard,  as  above. 

Attachment  for  not  aiding  in  the  execution  of  a  writ  of  rebelUo7i.~\ 
The  persons  named  in  a  writ  of  rebellion,  and  charged  with  the  execu- 
tion of  it,  have  a  right,  at  their  discretion,  to  require  the  assistance  of 
any  of  the  liege  subjects  of  the  crown,  to  assist  in  the  execution  of 
the  writ;  and  a  stranger  to  the  proceedings  in  the  cause  called  upon  to 
assist  in  the  execution  of  the  writ,  and  declining  to  do  so,  is  liable  to 
an  attachment  for  contempt.     Miller  v.  Knox,  4  Bing.  574. 

An  alias  writ  of  attachment  may  be  issued.']  A  party  in  contempt 
being  permitted  to  be  at  large,  may  be  re-taken  on  an  alias  attach- 
ment.    Good  V.  Wilks,  6  M.  &  Sel.  413. 

Report  of  the  master  on  a  reference  to  him  of  the  ground  for  an 
attachment  is  conclusive.']  The  master's  report  that  the  defendant 
has  cleared  himself  from  the  contempt  will  not  be  revised  by  the  court, 
unless  it  appears  from  the  interrogatories  and  answer  he  is  mistaken. 
Rex  V.  Morley,  4  A.  &  E.  849. 
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Attorney,  privilege  of,  from  arrest  while  attending  a  county  court.'] 
An  attorney  who  had  been  properly  admitted  in  the  superior  courts, 
was  arrested  while  attending  in  his  professional  capacity  in  the  county 
court: — Held,  that  he  was  entitled  to  his  discharge,  upon  affidavits 
showing  the  above  facts,  and  in  the  absence  of  any  counter  statement 
that  he  was  not  entitled  to  practise  in  the  county  court.  Clutterbuch 
V.  Halls,  1.5  Law  J.,  Q.  B.  310  ;   10  Jur,  1082. 
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And  while  in  attendance  at  the  master's  office  taxing  costs,  as  well 
as  returning  therefrom.    In  re  Hope,  9  Jur.  840,  B.  C. — Wightman,  J. 

Privilege  of  an  attorney  as  to  the  ve7me.~\  Since  the  uniformity  of 
process  act,  an  attorney  does  not  waive  his  privilege  of  laying  the 
venue  in  Middlesex,  by  omitting  to  describe  himself  as  an  attorney  in 
the  declaration.  Williams  v.  Powell,  10  Jur.  966,  B.  C.  and  Cutts  v. 
Surridge,  16  Law  J.,  Q.  B.  2. 

But  the  privilege  only  applies  where  he  sues  in  person,  and  not 
when  he  employs  another  attorney.    Harrington  v.  Page,  2  Dowl.  164. 

Where  an  attorney  sues  in  person,  it  is  no  ground  for  changing  the 
venue  in  such  a  case  that  the  witnesses  on  both  sides  reside  in  the 
county  to  which  the  venue  is  sought  to  be  changed.  Pitcher  v.  Sh.  of 
Monmouth,  2  Marsh,  152. 

But  if  an  attorney  lay  the  venue  in  a  different  county,  the  court  will 
not  afterwards  allow  him  to  amend,  by  changing  the  venue  to  Mid- 
dlesex.    Lewis  v.  Shelly,  7  Taunt.  146. 

An  attorney,  when  defendant,  has  no  privilege  as  to  venue,  and 
therefore  cannot  change  the  venue  to  Middlesex,  unless  the  cause  of 
action  accrued  there.  Yeardly  v.  Roe,  3  T.  R.  5/3;  and  Pope  v. 
Redfearne,  4  Burr.  2027. 

Privilege  of  an  attorney  to  he  sued  in  his  own  court.^  To  an  action 
in  the  Common  Pleas  against  an  attorney,  a  plea  that  he  is  an  attorney 
of  the  court  of  Queen's  Bench,  and  not  of  the  court  of  Common 
Pleas,  must  be  pleaded  by  attorney  and  not  in  person.  Groom  v. 
Wortham,  12  Law  J.,  C.  P.  83. 

An  attorney  is  still  entitled  to  be  sued  in  his  court,  notwithstanding 
2  Will.  4,  c.  39.  Lewis  v.  Kerr,  2  M.  &  W.  226  ;  5  Dowl.  327,  447, 
and  Percival  v.  Cook,  7  Dowl.  500. 

And  the  1  Vic.  c.  56,  does  not  deprive  an  attorney  of  the  privilege 
of  being  sued  in  his  own  court,  but  only  subjects  him  to  the  jurisdic- 
tion of  another  court  in  which  he  has  acted.  Prior  v.  Smith,  6  Dowl. 
299. 

Attorney  not  hound  to  sue  in  a  court  of  requests.']  An  attorney, 
plaintiff,  is  not  obliged  to  sue  in  a  court  of  requests,  for  a  debt,  unless 
his  privilege  in  that  respect  be  taken  away  by  express  words  in  the 
statute  creating  or  regulating  the  court.  Johnson  v.  Bi-ay,  2  Brod.  & 
B.  698  ;  and  Board  v.  Parker,  7  East,  46. 

Nor  can  an  attorney  as  defendant  be  sued  in  a  court  of  requests, 
unless  his  privilege  in  that  respect  be  taken  away  by  express  words  in 
the  statute  creating  or  regulating  the  court.  Gardner  v.  Jessop,  2 
Wils.  42  ;   Wiltshire  v.  Lloyd,  1  Doug.  381. 

Attorney,  admission  of,  to  the  Lord  Mayor's  court  under  6  Sf  7 
Vic.  c.  73,  s.  27.]  The  Lord  Mayor's  court  is  an  inferior  court,  within 
the  meaning  of  the  G  &  7  Vic.  c.  73,  s.  27,  notwithstanding  its  peculiar 
customs  and  jurisdiction.  Every  attorney  duly  qualified  is  entitled  to 
be  admitted  an  attorney  therein,  although  there  is  not,  and  never  has 
been  a  roll  of  the  attorneys  of  that  court.  The  Queen  v.  The  Lord 
Mayor,  Sfc.  of  London,  16  Law  J.,  Q.  B.  185. 

Privilege  of  attorney.'}     Since  the  uniformity  of  process  act,  2  Will. 


40  ATTORNEY. 

4,  c.  30,  an  attorney  can  no  longer  sue  by  attachment  of  privilege; 
r-nd  therefore,  though  he  sues  in  liis  own  court  as  a  common  person, 
the  court  will  not  enter  a  suggestion  on  the  roll  to  deprive  him  of 
costs  for  not  suing  in  the  Middlesex  Court  of  Requests.  Wri(jht  v. 
Skinner,  1  Mee.  &  W.  144. 

An  attorney  who  is  going  abroad  is  not  privileged  from  arrest  on 
mesne  process,  under  the  1  &  2  Vic.  c.  110,  s.  3.  Flight  v.  Cook,  1 
Dowl.  &  L.  714,  Q.  B. ;  13  Law  J.,  Q.  B.  78. 

The  rule  that  an  attorney,  sued  jointly  with  an  unprivileged  person, 
shall  lose  his  privilege  of  being  sued  in  his  own  court  is  not  altered 
by  the  uniformity  of  process  act.  Rastrick  v.  Beekwith,  2  Dowl.  & 
L.  G24  ;  8  Scott  N.  R.  716  ;  14  Law  J.,  C.  P.  1. 

A  defendant  who  is  an  attorney  in  two  of  the  superior  courts  may 
be  sued  in  either,  at  the  option  of  the  jilaintiff.  Waljord  v.  Fleetwood, 
14  Mee.  &  W.  449;  H  Law  J.,  E.x.  271. 

Jurisdiction  of  the  court  over  an  attorney.']  Where  an  attorney  has 
been  guilty  of  misconduct  in  the  course  of  a  cause,  the  court  will 
grant  a  rule  calling  on  him  to  show  cause  why  his  name  should  not 
be  struck  off  the  roll,  even  although  the  matter  comjAained  of  may 
amount  to  an  indictable  offence ;  but  the  court  will  not,  under  such 
circumstances,  call  upon  him  to  answer  the  matters  of  an  affidavit. 
The  affidavits  to  ground  an  application  to  strike  an  attorney  off  the 
roll,  for  misconduct  in  a  cause,  may  be  entitled  in  the  cause,  though 
judgment  has  been  obtained  in  it.    Stephens  v.  Hill,  10  Mee.  &W.  28. 

A  motion  to  compel  an  attorney  to  answer  the  matters  of  an  affidavit 
cannot  be  made  on  the  last  day  of  term.      Re  Turner,  3  Dowl.  557- 

An  application  for  a  rule  requiring  an  attorney  to  answer  the  matters 
of  an  affidavit  must  be  made  by  a  gentleman  at  the  bar.  Ex  parte 
Pitt,  2  Dowl.  439;  5  B.  &  Ad.  107. 

An  attachment  against  an  attorney  for  misconduct  cannot  be  moved 
for  by  a  complainant  in  person,  but  the  motion  must  be  made  by  a 
gentleman  at  the  bar.     Ex  parte  Fenn,  2  Dowl,  527. 

Attorney — summary  jurisdiction  of  court  over.^  The  court  will  not 
entertain  a  motion  touching  the  conduct  of  an  attorney,  unless  it 
appears  upon  affidavit  that  he  is  an  attorney  of  the  court,  or  that  the 
transaction  arises,  in  part  at  least,  out  of  a  cause  before  the  court ; 
nor  will  the  court  exercise  its  summary  jurisdiction  over  an  officer, 
unless  in  a  case  of  |)alpable  fraud.   In  re  Lord,  2  Scott,  131. 

Where  a  party,  about  to  borrow  money  to  carry  on  a  law-suit  in  an 
ecclesiastical  or  in  an  Irish  court,  referred  the  lender  to  an  attorney  to 
inform  him  of  the  nature  of  the  suit,  and  the  latter  gave  a  guarantee 
of  the  loan,  but  one  on  which  an  action  would  not  lie  : — Held,  that  the 
court  would  not  interfere  summarily  to  enforce  the  guarantee.  In  re 
Kearns,  11  Jur.  521. 

Where  an  attorney  was  intrusted  by  executors  with  a  sum  of  money, 
for  the  purpose  of  paying  legacy  duty,  and  failed  so  to  apply  it,  the 
court  refused  to  interfere  summarily  to  compel  him  to  refund  the 
money,  as  it  did  not  appear  that  this  em])loyment  was  necessary  in 
his  professional  character,  or  that  he  had  on  other  occasions  ever 
acted  as  attorney  for  the  parties.  In  re  Webb,  14  Law  J.,  Q.  B. 
244. 
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Town  agent  for  some  purpose  is  the  same  as  attorney  in  the  cause.} 
A  town  agent,  conducting  the  cause  in  the  court  above,  is  an 
"  attorney "  within  the  meaning  of  the  Reg.  Cen.  27th  May,  1840, 
upon  whom  the  demand  may  be  made  for  the  payment  of  costs  under 
a  judge's  order.     Thompson  v.  Billing,  11  Mee.  &  W.  36l. 

Attorney  undertaking  to  enter  appearance.']  Where  a  plaintiff  moved 
for  an  attachment  against  an  attorney  for  not  entering  an  appearance, 
pursuant  to  his  undertaking  ;  and  it  appeared  that  he  had  not,  pre- 
vious to  moving  the  rule,  requested  the  attorney  to  enter  the  appear- 
ance, the  court  discharged  the  rule.  Jacob  v.  Magney,  12  Law  J., 
Q.  B.  93. 

Attorney  agreeing  that  his  costs  shall  depend  on  the  suit  succeeding.'] 
An  attorney  who  undertakes  to  conduct  a  suit  upon  the  terms  that  he 
is  not  to  be  paid  unless  it  succeeds,  is  not  entitled  upon  failure  of  the 
suit  to  recover  money  paid  out  of  pocket.  Turner  v.  Tennani,  10  Jur. 
429,  Q.  B.  note. 

Attorney  undertaking  to  charge  costs  out  of  pocket  only^  An  attor- 
ney, on  being  retained  to  bring  an  action,  gave  the  following  under- 
taking: "Should  the  damages  or  costs  not  be  recoverable  in  this 
action,  under  the  circumstances,  I  shall  charge  you  costs  out  of  purse 
only."  The  plaintiff  obtained  a  verdict,  with<)00^.  damages,  for  which 
sum  and  costs  judgment  was  entered  up.  The  defendant  took  the 
benefit  of  the  Insolvent  Act,  and  the  dividend  on  his  estate  awarded 
to  the  plaintiff  was  272/.  odd.  The  master,  on  taxation,  allowed  the 
attorney  costs  out  of  pocket  only,  but  referred  the  matter  to  a  judge, 
who  directed  the  taxation  of  costs  out  of  pocket  only.  A  second 
summons  was  taken  out  before  the  same  judge,  to  review  the  taxation, 
and  dismissed: —Held,  first,  that  the  party  was  not  precluded  from 
appealing  to  the  court ;  and  secondly,  that  the  taxation  was  incorrect. 
In  re  Stretton,  3  Dowl.  and  L.  278  ;  13  Law  J.,  Ex.  16  ;  14  Mee.  & 
W.  806. 

Undertaking  by  an  attorney  to  pay  the  debt  of  the  defendant.]  Where 
the  attorney  of  the  defendant  had  given  an  undertaking  to  pay 
the  debt,  in  consequence  of  which  the  plaintiff  stayed  proceedings, 
the  court  enforced  the  undertaking,  although  it  was  void  under  the 
4th  section  of  the  Statute  of  Frauds.  In  re  Hilliard,  2  Dowl.  &  L. 
919,  Q.  B. 

Undertaking  by  attorney  to  pay  money — lapse  of  time.]  It  is  no 
answer  to  a  rule,  calling  upon  an  attorney  to  pay  money  pursuant  to 
his  undertaking,  that  more  than  two  years  have  elapsed  since  the  un- 
dertaking was  given.     In  re  Robt.  Swan,  15  Law  J.,  Q.  B.  402. 

Attorney  undertaking  that  defendant  shall  pay.]  Where  an  attorney, 
for  the  purpose  of  settling  an  action,  in  which  he  had  been  profession- 
ally employed,  prepared  a  promissory  note  to  be  signed  by  the  defen- 
dant, and  also  himself  signed  an  undertaking  to  pay  the  amount  due 
on  the  note  in  case  of  default  being  made  by  the  defendant,  the  court, 
on  a  summary  application,  compelled  him  to  perform  the   under- 
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taking,      hi  re  Fairthorne,  gent.,  15   Law  J.,  Q.  B,   130;  3  Dovvl. 
&  L.  548. 

An  attorney  has  no  right  to  prevent  a  compromise  between  the  par- 
ties-l  The  attorney  of  a  defendant  has  no  such  interest  in  the  suit  as 
to  prevent  the  parties  from  compromising  it  without  his  consent. 
Quested  v.  Callis,  10  Mee.  &  W.  18. 

An  attorney  is  not  justified  in  proceeding  with  an  action  after  it  has 
been  settled  between  the  parties  themselves,  though  it  is  known  that 
costs  have  been  incurred,  and  that  the  plaintiff  himself  is  not  in  a 
condition  to  pay  them  :  it  must  be  shown  affirmatively  that  the  settle- 
ment was  come  to  for  the  purpose  of  cheating  the  attorney.  Jordan  v. 
Hunt,  3  Dowl.  666. 

Attorney  bringing  an  action  without  authority.'}  Where  an  attorney 
brings  an  action  in  the  name  of  a  person  without  his  authority,  the 
court  will  stay  the  proceedings,  on  the  motion  of  the  defendant,  and 
make  the  attorney  pay  the  costs.  Hubbart  v.  Phillips,  13  Mee.  &  W. 
703  ;  2  Dowl.  &  L.  707  ;   14  Law  J.,  Ex.  103. 

An  attorney  ordered  to  refund  money — effect  of  disobedience.}  Where 
an  attorney,  who  has  been  directed  by  the  master  of  the  court  to  re- 
fund a  sum  of  money,   disobeys  the  direction,  and  keeps  out  of  the 

way,  the  court  will  order  him  to  be  struck  off  the  roll.     In  re ,  10 

Jur.  198,  U.  B. 

Attorney  when  privileged  from  disclosing  his  client's  deed.}  A  party 
who  is  protected  from  producing  a  deed  at  Nisi  Prius,  on  the  ground 
that  he  holds  it  as  a  trustee  for  one  of  the  parties,  is  not  compellable 
to  disclose  the  contents  of  it. 

An  attorney  for  a  party  in  a  cause  is  not  bound  to  state  the  contents 
of  a  deed,  of  which  he  first  obtained  a  knowledge  by  having  obtained 
and  read  it,  at  the  suggestion  of  his  counsel,  at  the  consultation  in  the 
cause.  Davies  v.  Waters,  9  Mee.  &  W.  608  ;  1  Dowl.  N.  S.  651 ;  11 
Law  J,,  Ex.  214. 

Striking  attorney  off  the  roll.}  The  court  will  not  grant  a  rule  in 
the  alternative,  calling  on  an  attorney  to  show  cause  why  he  should 
not  be  struck  off  the  roll,  or  answer  the  matters  in  the  affidavit,  as 
either  uranch  of  the  rule  should  be  the  subject  of  a  distinct  application. 
Burton  v.  Chesterfield  {Earl),  9  Jur.  373,  B.  C. — Williams,  J.;  Anon. 
ib.  B.  C— Coleridge,  J. 

Attorney  relinquishing  a  suit.}  An  attorney's  undertaking  to  carry 
on  a  suit  is  an  entire  contract  to  carry  it  on  to  its  termination,  and 
can  be  determined  by  the  attorney  only  upon  reasonable  notice.  Harris 
and  another  v.  Osbourn,  2  Cr.  &  M.  629. 

An  attorney  who  has  undertaken  a  cause  is  not  bound  to  proceed 
in  it  without  adequate  advances  from  time  to  time  by  his  client,  for 
expenses  out  of  pocket ;  and  therefore  the  court  will  not  compel  an 
attorney,  even  after  notice  of  trial,  to  carry  the  cause  into  court,  unless 
the  client  supply  him  with  the  necessary  funds  for  that  purpose. 
Wadsworth  v.  Marshall,  2  Cromp.  &  J.  665. 
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An  attorney,  who  has  commenced  an  action  for  his  client,  has  a  right 
to  refuse  to  go  on  without  an  advance  of  money  on  account,  provided 
he  gives  his  client  sufficient  notice  of  his  intention,  to  enable  him 
to  make  the  required  provision.  Lawrence  v.  Potts,  6  C.  &  P. 
42S. 

To  entitle  an  attorney  to  costs,  he  is  not  compelled  to  proceed  to  the 
end  of  a  suit,  but  may,  upon  reasonable  cause  and  reasonable  notice, 
abandon  the  further  conduct  of  the  suit,  and  recover  his  costs  for  the 
time  during  which  he  was  employed.  Van  Sandau  v.  Browne,  2  Mo.  & 
Sc.  543;  9  Bing.  402  ;  2  Law  J.,  C.  P.  34. 

An  attorney  may  refuse  to  proceed  with  a  cause,  unless  he  be  sup- 
plied with  funds  ;  but  he  must  give  reasonable  notice  to  that  effect. 
Therefore  where,  on  the  commission  day  of  the  assizes,  he  said  that  he 
should  not  deliver  briefs  till  the  plaintiff  gave  him  money  to  fee  coun- 
sel,— that  was  held  not  to  be  sufficiently  reasonable  notice  to  entitle 
him  to  abandon  the  case,  because  he  had  received  no  money  ;  although 
the  plaintiff  promised  to  return  and  bring  the  money,  but  did  not, 
before  the  cause  was  called  on,  Hoby  v.  Built,  3  B.  &  Ad.  350 ;  1 
Law  J.,  K.  B.  121. 

Attorney,  the  acts  of,  how  far  binding  on  the  client.']  All  acts  done 
by  an  attorney  within  the  scope  of  his  authority  his  client  is  bound  by. 
He  is  bound  even  by  the  acts  of  the  attorney's  agent.  Giijiths  v. 
Williams,  1  T.  R.  7)0. 

Payment  of  the  debt  to  an  agent  employed  to  sue  the  defen- 
dant by  the  plaintiff's  attorney,  is  not  payment  to  the  plaintiff, 
though  payment  to  the  attorney  himself  is.  Yates  v.  Freckleton,  2 
Doug.  622. 

The  authority  of  an  attorney  to  conduct  a  suit  does  not  extend  to 
giving  a  discharge  to  a  prisoner,  in  execution  on  judgment  in  the  suit, 
without  receiving  the  amount  of  the  debt.  Savory,  assignee,  ^-c.  v. 
Chapman,  9  Law  J.,  Q..  B.  1S6. 

It  appears  by  several  cases  collected  in  1  Rolle's  Abridgment,  fol. 
291,  that  the  authority  of  an  attorney  determines  with  the  judgment. 
Tipping  v.  Johnson,  2  Bos.  &  Pul.  357- 

Where  a  cause  is  referred  at  Nisi  Prius,  with  the  consent  of  the 
counsel  and  attorney,  the  court  will  not  set  it  aside  on  an  affidavit  by 
a  party  expressly  denying  his  attorney's  authority  to  refer.  Filmer  v. 
Delber,  3  Taunt.  484. 

An  attorney  who  consents  to  a  rule  without  his  client's  sanction, 
binds  his  chent.     Thomas  v.  Hewes,  2  C.  &  ^L  519;  5  Tyrw.  335. 

Where  the  attorneys  for  the  plaintiff  and  defendant,  in  a  cause 
which  was  ready  for  trial,  entered  into  an  agreement  whereby  they 
personally  undertook  that  the  record  should  be  withdrawn,  that  cer- 
tain things  should  be  done  by  the  plaintiff  and  defendant,  and  that  the 
costs  should  be  taxed  for  the  defendant  in  a  certain  manner  : — Held, 
that  the  attorney  for  the  plaintiff  was  personally  bound  to  pay  the  costs 
when  taxed  in  the  mode  specified.  Iveson,  gent.  ^c.  v.  Conington, 
gent.  ^c.  1  B.  &  C.  160. 

Attorney,  authority  of,  the  client  residing  abroad.]  Where  an  at- 
torney applied  to  set  aside  a  warrant  of  attorney,  executed  by  a  party 
who  was  abroad,  on  the  ground  of  an  insufficient  attestation,  and  his 
affidavit  showed  that  he  had  only  a  general  authority  to  manage  the 
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affairs  of  such  partj'  during  his  absence ;  the  court  would  not  infer 
an  authority  in  the  particular  transaction,  and  discharged  the  rule 
with  costs.     Lewis  v.  The  Earl  of  Tankerville,  12  Law  J.,  Ex.  234. 

Agent  of  attorney  has  no  lien  on  money  or  papers  of  the  client  beyond 
the  suit.]  An  agent  has  no  general  hen  on  the  money  or  papers  of 
the  client  in  his  hands,  for  any  balance  due  to  him  by  the  country 
attorney ;  he  can  claim  merely  to  the  extent  of  his  agency  costs  in 
the  client's  suit.  IVhite  v.  Royal  Exchange  Assurance,  1  Bing.  21. 
But  an  agent  has  the  ordinary  lien  of  an  attorney,  for  his  general 
balance,  upon  the  papers  or  money  of  his  own  client,  the  country 
attorney,  which  may  come  into  his  hands.  Taunton  v.  Goforth,  6 
D.  &  R.  3S4. 

Attorney's  bill  of  costs,  recovery  of,  after  he  has  discontinued  an 
action.]  An  attorney  is  not  entitled  to  recover  his  bill  of  costs  for 
conducting  an  action  which  he  has  not  terminated,  but  which  has  been 
discontinued,  unless  he  shows  satisfactory  reasons  for  not  proceeding 
with  it,  and  gives  his  client  reasonable  notice  thereof.  Nickolls  v. 
Wilson,  11  Mee.  &  W.  106. 

Attorney's  bill  of  costs  should  name  the  court  and  cause.]  An  at- 
torney's bill,  delivered  under  the  stat.  2  Geo.  2,  c.  23,  s.  23,  should 
either  expressly  mention  the  name  of  the  court  and  cause  in  which 
the  business  to  which  it  relates  was  transacted,  or  same  must  appear 
by  reasonable  intendment,  from  the  charges  of  which  the  bill  con- 
sists. Martindale  v.  Falhner  and  others,  10  Jur.  I6l,  C.  P. ;  15 
Law  J.,  C.  P.  91 ;  3  Dowl.  &  L.  600. 

Under  the  above  statute  an  attorney's  bill  for  work  and  disburse- 
ments in  a  suit  must  specify  the  court  in  which  the  suit  was.  Lewis 
v.  Primrose,  6  Q.  B.  265. 

Attorney's  bill  of  costs — title  of  court .]  An  attorney's  bill  delivered 
under  6  &  7  Vic.  c.  73,  s.  37,  must  give  substantial  information  as  to 
what  court  the  business  was  transacted  in.  Englehart  v.  Moore, 
15  Law  J.,  Ex.  312. 

An  application  to  compel  an  attorney  to  deliver  his  bill,  must  be 
made  to  the  court  in  which  some  of  the  business  is  done,  and  the 
affidavit  entitled  in  that  court.  In  re  Lord  Cardross,  5  Mee.  &  W. 
545;   8  Dowl.  861. 

Delivery  of  an  attorney's  bill  of  costs.]  A  bill  of  costs,  in  which  no 
name  of  a  client  as  chargeable  was  introduced,  was  forwarded  by 
post  inclosed  in  a  letter  signed  by  the  attorney  and  charging  the  de- 
fendant, and  requesting  a  cheque  for  the  amount : — Held,  that  the 
letter  and  bill  must  be  taken  in  connection  and  read  together ;  and 
that  this  was  a  sufficient  delivery  of  an  attorney's  bill,  within  the  6  & 
7  Vic.  c.  73,  K.  37.  Taylor  v.  Hodgson,  10  Jur.  355,  Q.  B. ;  3  Dowl. 
&  L.  115. 

The  lord  chancellor  held,  (affirming  the  decision  of  the  master  of 
the  rolls),  that,  under  sect.  37  of  the  above  act,  a  bill  of  costs, 
which  has  been  delivered,  may  be  referred  for  taxation,  though  not 
signed  by  the  solicitor,  nor  enclosed  in  a  letter  signed  by  him,  and 
referrnig  to  such  bill.     In  re  Pender,  10  Jur.  891. 
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An  attorney  or  solicitor's  bill  of  costs  delivered  to  his  client  under 
the  6  &  7  Vic.  c.  73,  s.  37,  must  state  the  name  of  the  court  in  which 
the  business  was  done;  and  therefore: — where  an  attorney  about  to 
sue  his  client  delivered  a  bill  of  costs  within  the  time  required  by  that 
statute,  in  which  part  of  the  business  was  described  as  having  been 
done  in  the  Court  of  Chancery,  and  the  name  of  the  court  in  which 
the  rest  had  been  done  was  not  mentioned  : — Held,  that  the  plain- 
tiff could  not  recover  even  for  the  portion  done  in  chancery.  Icimey 
V.  Murks,  1  Jur.  335. 

Taxation  of  a  solicitor's  bill  for  business  in  chancery.']  A  judge  of 
a  court  of  common  law  has  no  authority  to  order  that  a  solicitor's 
bill  for  business  done  in  chancery  be  referred  to  taxation,  although  an 
action  at  law  has  been  brought  to  recover  the  amount  of  the  bill. 
Bush  V.  Sayer,  14  Law  J.,  C.  P,35  ;  2  Dowl.  &  L.  602  ;  8  Scott  N.  R. 
56. 

Semble,  that  the  court  has  jurisdiction  to  tax  an  attorney's  bill  for 
business  done  on  the  crown  side  of  the  Queen's  Bench.  In  re 
Barker,  9  Jur.  976,  Ex. 

Changing  attorney.']  There  must  be  a  rule  to  change  the  attorney 
where  an  attorney  has  acted  for  a  party,  though  his  name  be  not  on 
the  record.  May  v.  Pike,  4  M.  &  W.  197;  6  Dowl.  667;  and  Mac- 
pherson  v.  Robinson,  1  Doug.  217. 

The  want  of  an  order  for  changing  an  attorney  is  waived  by  the 
opposite  party  treating  the  new  attorney  as  one  duly  appointed. 
Farley  v.  Hebbes,  3  Dowl.  538. 

And  if  a  defendant  who  is  an  attorney  really  appears  in  person, 
but  in  point  of  form  as  attorney,  a  plea  in  the  name  of  another  at- 
torney cannot  be  treated  as  a  nullity,  on  the  ground  of  no  order  for 
change  of  attorney  having  been  served.  Kerrison  v.  Wallingborough, 
5  Dowl.  564,  B.  C. 

The  death  of  an  attorney  pending  an  action  does  not  revoke  his 
agent's  authority,  therefore  he  may  proceed  in  the  action.  Taunton 
V.  Goforth,  6  Dowl.  384,  K.  B. 

An  attorney  in  a  suit  is  liable  to  a  sheriff's  officer  for  caption  fees, 
Sfc]  A  sheriff's  officer  may  maintain  an  action  against  the  attor- 
ney of  the  plaintiff  in  the  original  suit,  for  caption  fees  and  con- 
duct money,  on  proof  of  an  employment  by  the  attorney  and  that 
it  is  the  usual  course  of  business  for  the  attorney  to  be  charged 
with,  and  to  pay  such  fees.  Proof  of  the  usage  of  business  is  ad- 
missible in  evidence  to  establish  the  liability  of  the  attorney.  New- 
ton V.  Chambers,  1  Dowl.  &  L.  869,  Q.  B. 

But  in  a  subsequent  case  it  has  been  held,  that  the  attorney  of  the 
execution  plaintiff  is  not  liable  to  the  sheriff  for  the  fees  due  on  the 
execution  of  a  writ  of  ca.  sa.  Maybery  v.  Mansfield,  16  Law  J., 
Q.  B.  102. 

Signature  to  attorney's  bill.]  A  bill  for  work  done  by  two  attor- 
neys in  partnership  was  delivered,  signed  by  one  of  them,  in  the 
following  terms  :    "  This    is  our  bill.     For    self  and  Robert    Owen, 
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J.  Ho  Dixon  :" — Held,  that  this  was  a  sufficient  signature  within  the 
Stat.  2  Geo.  2,c.  23,  s.  23.     Owen  v.  Scales,  10  Mee.  &  W.  C57. 

Attorney  as  attesting  witness  to  warrant  of  attorney,  refusing  to  prove 
same.]  Where  an  attesting  witness  to  a  warrant  of  attorney  refused 
to  make  an  affidavit  of  the  execution,  to  support  a  motion  for  judg- 
ment upon  it,  and  it  appeared  he  was  colluding  with  the  defendant, 
the  court  made  a  rule  absolute,  with  costs  to  compel  him  to  do  so. 
Ex  parte  Morrison,  8  Dowl.  94,  B.  C. ;  and  Doe  d.  Avery  v.  Roe, 
6  Dowl.  518. 

An  attorney  is  bound  to  give  a  correct  address  of  his  client.^  An 
attorney  who  gives  a  false  residence  of  his  client,  without  using  proper 
means  to  ascertain  whether  it  is  correct  or  not,  subjects  himself  to  the 
costs  which  may  be  occasioned  by  moving  for  an  attachment  against 
him  ;  but  he  is  not  liable  to  pay  the  costs  of  the  action,  if  he  is  bona 
fide  unable,  after  proper  inquiry,  to  give  his  client's  residence.  Neal 
V.  Holden,  3  Dowl.  493,  Ex. 

Computation  of  time  in  the  delivery  of  an  attorney's  bill.^  The 
words,  one  month,  in  the  2  Geo.  2,  c.  23,  before  action  brought  on 
an  attorney's  bill,  mean  twenty-eight  days,  both  exclusive  of  the  day 
of  delivery  and  of  commencing  the  action.  Blunt  v.  Heslop,  8  Ad. 
&  E.  577  ;  3  N.  &  P.  533. 

AWARD. 

Power  of  umpire  to  enlarge  time  for  making  his  award.']  By  agree- 
ment of  reference,  a  cause  and  all  matters  in  dispute  were  referred  to 
two  arbitrators,  provided  they  made  their  award  on  a  certain  day  ; 
and  power  was  given  them  to  enlarge  the  time  for  making  their 
award.  In  case  of  their  non-agreement,  they  were  to  choose  an 
umpire,  who  should  have  power  to  make  the  award  "  at  the  time  and 
in  manner  aforesaid  :" — Held,  that  these  words  gave  the  umpire 
power  to  enlarge  the  time  by  his  single  authority,  in  the  same  manner 
as  the  arbitrators  might  have  done.  In  re  Vinicombe  and  Morgan,  10 
Law  J.,  Q.  B.  128. 

'Enlargement  of  time  for  making  award.]  Where  parties  proceed 
with  a  knowledge  that  the  time  has  not  been  duly  enlarged,  the 
objection  is  waived.     Lawrence  v.  Hodgson,  1  Y.  &  J.  16. 

An  irregular  enlargement  of  time  is  waived  by  a  subsequent  regular 
extension  by  consent.  Bonwell  v.  Hinxman,  I  C.  M.  &  R.  935 ;  3 
Dowl.  500  ;  5  Tyrw.  509. 

Or  by  a  subsequent  attendance  before  the  arbitrator.  Hallett  v. 
Hallett,  5  Mee.  &  W.  25  ;  7  Dowl.  389. 

Where  the  time  originally  fixed  for  making  an  award  had  been 
allowed  to  pass,  through  the  neglect  of  the  plaintiff's  attorney  before 
the  order  of  reference  was  obtained  from  the  associate,  the  court 
refused  to  interfere  to  compel  the  defendant  to  enter  into  a  new  sub- 
mission ;  but  left  the  plaintiff  to  go  on  with  the  cause.  Doe  d.  Fisher 
V.  Saunders,  3  B.  &  Ad.  783 ;  1  Law  J.,  K.  B.  273. 
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A  cause  was  referred  by  orrler  of  Nisi  Prius  to  the  decision  of  an 
arbitrator,  so  as  to  make  his  award  before  the  fourth  day  of  Easter 
term,  with  power  to  enlarge  the  time,  but  the  order  did  not  direct  in 
what  mode  the  time  was  to  be  enlarged.  Two  days  before  the  time 
had  expired,  the  arbitrator,  in  the  presence  of  both  parties,  appointed 
another  meeting  on  the  29th  June,  on  which  day  one  of  the  parties 
not  having  attended,  the  arbitrator  made  his  award  : — Held,  that  the 
appointment  of  a  further  day  for  the  reference,  neither  party  making 
any  objection  to  it,  amounted  to  a  due  enlargement  of  the  time.  The 
power  given  to  the  court,  or  a  judge,  by  3  &  4  Will.  4,  c.  42,  s.  39,  to 
enlarge  the  time  for  an  arbitrator  to  make  his  award,  is  general,  and 
is  not  confined  to  cases  where  there  has  been  a  revocation  of  the  sub- 
mission.    Burley  v.  Stephens,  1  Mee.  &  W.  156. 

An  arbitrator  who  had  power  to  enlarge  the  time  for  making  his 
award,  by  indorsement  on  the  order  of  reference,  made  the  following 
indorsement : — "  1  direct  that  a  rule  of  this  court  shall  be  applied  for 
by  counsel's  hand,  to  enlarge  the  time  for  making  my  award."  No 
such  rule  was  apphed  for  :  but  the  parties  subsequently  attended  meet- 
ings before  the  arbitrator,  and  made  no  objection  to  the  regularity  of 
the  enlargement : — Held,  first,  that  the  indorsement  was  itself  a 
sufficient  enlargement  at  the  time  :  secondly,  that  if  it  were  not,  the 
irregularity  had  been  waived.     Hallett  v.  Hallett,  5  Mee.  &  W.  25. 

Poiver  of  the  court  to  enlarge  the  time  for  making  an  awardJ]  The 
power  of  the  court  or  a  judge,  under  3  &  4  Will.  4,  c.  42,  s.  39,  to 
enlarge  the  time  of  making  an  award,  is  not  confined  to  the  case  where 
a  party  to  the  reference  has  revoked  his  submission.  Two  causes 
were  referred  to  an  arbitrator,  who  was  to  make  bis  award  on  a  cer- 
tain day,  or  on  such  further  day  as  he  should  appoint.  The  arbitrator 
having  allowed  the  time  to  expire  without  making  any  award  : — Held, 
that  the  court  were  authorised  under  this  act  to  enlarge  the  time  for 
making  the  award.  Parbery  v.  Newnham,  and  Newnham  v.  Parbery, 
7  Mee,  &  VV.  378  ;  10  Law  J.,  Ex.  l69. 

Computation  of  time  for  making  award.^  On  a  reference  to  arbitra- 
tion it  was  agreed  that  the  award  should  be  made  by  the  umpire  within 
two  calendar  months  next  after  the  matters  were  referred  to  him.  The 
umpire  was  appointed  on  the  29th  June,  and  the  time  for  making  the 
award  was  enlarged  for  three  months  : — Held,  that,  in  computing  this 
time,  the  29th  June  was  to  be  excluded;  and  that,  consequently,  an 
award  made  on  the  29th  of  September  was  within  the  time  limited. 
Ex  parte  Higham  and  Jessop,  1  Woll.  28,  B.  C. 

The  word  "  months"  in  a  submission  means  lunar  months.  In  re 
Swinford,  6  M.  &  Selw.  226. 

Award — costs  of  the  cause  to  abide  the  event  of  the  award,  or  costs  of 
the  reference  and  award  to  abide  the  event.']  Where,  in  an  order  of 
reference,  the  costs  of  the  cause  are  to  abide  the  event  of  the  award, 
the  arbitrator  is  bound  to  find  specifically  upon  each  issue.  But  where 
the  costs  of  the  reference  and  award  only  are  to  abide  the  event,  he  is 
not  bound  so  to  find,  unless  required  by  the  terms  of  the  rule  of 
reference.     Bourke  v.  Lloyd,  12  Law  J.,  Ex.  4, 
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Award  on  several  issues.']  To  a  declaration  containing  three  counts, 
the  defendant  j)leaded  non  assumpsit,  tender,  set-otF,  and  payment, 
upon  which  issues  were  joined.  The  cause  being  referred  at  Nisi 
Prius,  the  costs  of  the  cause  to  abide  the  event  of  the  award,  the 
arbitrator  found  for  the  plaintiff  on  the  first,  third,  and  fourth  issues  ; 
and  on  the  second  for  the  defendant : — Held,  that  the  finding  was 
sufficient,  and  that  it  was  not  necessary  there  should  be  distinct  find- 
ings on  the  issues  raised  by  the  plea  of  non  assumpsit  upon  each 
separate  count  of  the  declaration.     Adams  v.  Rome,  10  Jur.  840,  Q..  B. 

An  arbitrator  is  not  bound  to  do  more  than  find  on  the  whole  for 
one  party,  and  where  the  arbitrator  had  neglected  to  point  out  on 
what  count  the  money  was  found  to  be  due  or  whether  upon  all,  the 
court  refused  to  disturb  the  award.  Clements  v.  Fuller,  11  Jur.  242, 
Q.  B. 

In  an  action,  in  which  two  issues  were  raised,  each  of  which  went 
to  the  whole  cause  of  action,  all  matters  in  difference  were  referred  ; 
the  costs  of  the  cause  to  abide  the  event.  The  arbitrators  awarded 
generally  that  the  action  should  be  no  further  prosecuted,  and  that 
a  sum  should  be  paid  by  the  defendant  to  the  plaintiff: — Held,  that 
the  award  sufficiently  ascertained  the  event,  and  was  final.  Hobson  v. 
Stewart,  16  Law  J.,  Q.  B.  145. 

Where  to  one  count  in  a  declaration,  there  were  five  pleas,  each  of 
which,  if  true,  was  a  complete  answer  to  the  count,  and  the  cause  was 
referred  to  arbitration,  the  costs  of  the  action  and  of  the  award  to 
abide  the  event  of  the  award,  and  the  arbitrator  found  that  the  plain- 
tiff had  a  good  cause  of  action  on  that  count,  a  rule  was  made  abso- 
lute, ordering  the  master  to  tax  the  plaintiff  his  costs  on  all  the  issues 
arising  on  that  count. 

Quaere, — whether  such  a  finding  does  not,  in  fact,  amount  to  a 
distinct  finding  upon  each  of  the  issues.  Williamson  v.  Lock,  14 
Law  J.,  Q.  B.  93. 

Issue  having  been  joined  in  an  action  for  goods  sold,  with  the 
common  money  counts,  to  which  the  defendant  pleaded  non  assump- 
sit, payment,  and  a  set-off,  it  was  agreed  that  all  proceedings  in  the 
action  should  be  stayed,  and  that  all  matters  in  difference  should  be 
referred  to  two  arbitrators,  who  were  to  award  concerning  the  same, 
the  costs  of  the  action  to  abide  the  event  of  the  award.  The  arbitra- 
tors awarded  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  68/.  lis.  5d.,  and  that  final  judgment  should  be  entered  up 
for  the  plaintiff  for  that  sum,  besides  his  costs  of  suit,  to  be  taxed, 
and  that  that  sum  with  costs  should  be  paid  by  the  defendant  to  the 
plaintiff: — Held,  that  there  being  no  finding  on  all  the  issues,  the 
award  was  bad.     Kilburn  v.  Kilburn,  14  Law  J.,  Ex.  160. 

On  a  reference  of  all  matters  in  difference,  a  party  put  forward  a 
claim  for  a  debt,  and  also  for  contingent  damages,  and  the  other 
party  claimed  and  gave  evidence  of  a  set-off.  The  arbitrators  awarded 
generally,  that  a  sum  of  515/.  was  due  from  the  latter  to  the  former  : 
— Held,  that  the  award  was  good,  though  it  did  not  specify  how  much 
had  been  allowed  for  the  debt,  and  how  much  for  ihe  damages,  or 
whether  the  set-off  had  been  allowed  or  not.  Brown  v.  Croydon  Canal 
Company,  9  Ad.  &  E.  522  ;  8  Law  J.,  Q.  B.  92  ;   1  P.  &  D.  391. 

Where  several  issues  are  referred  to  an  arbitrator,  it  is  not  indispen- 
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sably  necessary  for  him  to  award  on  each  issue,  if  his  intention,  as  to 
each  of  them,  is  sufficiently  clear  from  the  general  language  of  the 
award.     Hunt  v.  Hunt,  5  Dovvl.  442. 

Upon  a  reference  of  an  action  on  a  promissory  note,  and  on  an 
account  stated,  to  which  the  pleas  were,  as  to  the  first  count,  fraud 
and  covin,  and  as  to  the  second,  non  assumpsit,  the  arbitrator  found 
that  the  plaintiff"  had  good  cause  of  action  for,  and  was  and  is  legally 
entitled  to  have,  claim,  and  recover  the  sum  of,  &c.,  being  the  amount 
of  the  promissory  note  mentioned  in  the  pleadings  :" — Held,  that  the 
award  was  bad,  as  not  disposing  of  both  the  issues.  Gisborne  v.  Hart, 
5  Mee.  &  W.  50  ;  s  Law  J.,  Ex.  197 ;  7  Dowl.  402. 

If,  upon  a  reference  of  a  cause  to  arbitration,  the  costs  to  abide  the 
event,  there  is  a  finding  for  the  defendant  upon  a  plea  which  covers 
the  whole  cause  of  action,  it  is  no  objection  to  the  award  that  on 
other  issues  the  arbitrator  has  found  for  the  plaintifF,  without  damages. 
Savage  v.  Ashwin,  4  Mee.  &  W.  530 ;  8  Law  J.,  Ex.  43. 

In  an  action  of  debt  containing  several  common  counts,  the 
defendant  pleaded  the  general  issue  and  several  special  pleas.  An 
arbitrator,  to  whom  the  cause  was  referred,  awarded,  that  there  was 
justly  due  and  owing  to  the  plaintifF  from  the  defendant  the  sum  of 
Go/.  95.  7d.  : — Held,  that  the  award  was  bad,  for  not  disposing  of  the 
issues.     Morgan  v.  Thomas,  9  Jur.,  Ex.  92. 

The  court,  on  deciding  this  case,  intimated  that  in  future  orders  of 
reference  ought  to  contain  a  clause  as  follows  : — "  That  the  said  arbi- 
trator shall  find  generally  for  the  plaintiff  or  for  the  defendant  and  not 
find  upon  any  specific  issues  unless  required  so  to  do."  And  this 
clause  is  now  inserted  in  the  orders  of  reference  in  the  Exchequer. 

Award  in  several  causes  referred.']  Where  several  actions  are 
referred,  "the  costs  of  the  several  actions,  and  of  all  matters  and 
things  relating  thereto,  to  abide  the  event  of  the  award,"  and  the 
arbitrator  directs  the  costs  of  each  action  to  be  paid  to  the  successful 
party  in  each  suit,  the  award  is  good,  although  the  same  party  has 
not  succeeded  in  all  the  actions. 

After  the  award  is  made,  it  is  too  late  for  the  unsuccessful  party  to 
object  that  certain  infants  have  been  parties  to  the  submission,  and 
that  certain  other  interested  persons  have  not  been  parties  to  it.  Jones 
V.  Powell,  6  Dowl.  483. 

Copy  of  an  award  verified  hy  affidavit.']  An  affidavit  verifying  a 
copy  of  an  award  to  be  a  true  copy  need  not  state  that  the  copy  has 
been  compared  with  the  original  award.  Huwkyard  and  another  v. 
Stokes  and  others,  2  Dowl.  &  L.  936,  Q.  B. 

Aivard — examination  of  witnesses  on  oath— variance  in  sum  awarded 
and  the  order.]  Where  an  arbitrator  omitted  to  state  in  his  award 
that  the  evidence  he  had  heard  was  ujjon  oath,  and  likewise  to  whom 
the  costs  of  the  award  were  to  be  paid  by  the  unsucessful  party: — 
Held,  that  the  award  was  good.  Where  the  arbitrator  awarded  a 
larger  sum  than  that  mentioned  in  the  order  of  reference,  and  there 
appeared  to  be  a  mistake  in  that  order  as  to  the  sum  : — Semble,  that 
the  court  would  amend  that  order.  Haiinan  v.  Jube,  ]0  Jur.  92G, 
Q.B. 
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Award  where  the  arhitrator  has  had  a  vieiv.']  Where,  by  agreement 
of  reference,  the  arbitrator  is  to  take  a  view  previous  to  entering  on 
the  reference,  and  he  takes  such  view,  an  omission  to  recite  the  fact  is 
no  objection  to  his  award,  Spence  v.  Eastern  Counties  Railway, 
7  Dowl.  Gi)7. 

Time  for  moving  to  enter  a  verdict  pursuant  to  an  award.'\  By  order 
of  Nisi  Prins  a  verdict  was  taken  for  the  ])laintiff,  subject  to  the  award 
of  an  arbitrator,  to  whom  all  matters  in  dilFerence  in  the  cause  were 
referred,  and  who  was  to  state,  on  the  face  of  his  award,  such  points 
of  law  as  either  of  the  parties  mioht  require.  The  arbitrator,  on  the 
13th  of  November,  made  his  award,  and  directed  that,  unless  the  court 
should  otherwise  order,  the  verdict  for  the  plaintiff  should  stand  on  all 
the  issues,  but  that  the  damages  should  be  reduced ;  and  proceeded  to 
direct,  that  in  certain  events,  and  with  reference  to  certain  points  of 
law  stated  in  his  award,  the  verdict  should  be  entered  for  the  plaintiff 
on  the  first,  and  for  the  defendants  on  the  second  and  third  issues. 
The  parties  had  notice  of  the  award  on  the  I6th  November: — Meld, 
that  the  defendants  could  not  in  Hilary  term  move  to  enter  a  verdict 
on  the  points  stated  by  the  arbitrator,  but  should  have  moved  within 
four  days  after  notice  of  the  award.  Paxton  v.  Gt.  North  of  England 
Railway,  15  Law  J.,  Q..  B.  270  ;  10  Jur.  430. 

The  sum  awarded  on  reference  should  not  exceed  the  amount  of  the 
particulars  of  demand.~\  A  verdict  was  entered,  by  consent,  for  a  sum 
greater  than  that  claimed  by  the  particulars  of  demand,  and  the 
amount  of  damages  in  the  cause  was  referred  to  arbitration.  The 
arbitrator  having  awarded  to  the  plaintiff  the  amount  of  the  verdict, 
on  motion  to  set  aside  the  award  :■ — Semble,  that  the  parliculars  of 
demand  were  not  necessarily  before  the  arbitrator;  and  therefore  that 
the  defendant,  if  he  meant  to  limit  the  plaintiff's  demand,  ought  to 
have  brought  the  particulars  before  the  arbitrator.  Kenrick  v.  Phillips, 
7  Mee.  &  V/.  415  ;  10  Law  J.,  Ex.  226. 

An  award  directing  proceedings  in  two  causes  to  cease,  and  a  sum  of 
money  to  be  paid  by  defendant  good.l  Two  causes,  (brought  by  the 
same  plaintiff  against  the  same  defendant;  in  one  of  which  a  declara- 
tion had  been  delivered,  and  in  the  other  a  writ  only  had  issued,)  were 
referred  to  arbitration,  the  cost  of  the  causes,  reference,  and  award  to 
abide  the  event.  The  arbitrator,  after  stating  that  he  made  his  award 
concerning  the  premises,  adjudged  and  determined  that  all  further 
proceedings  should  cease,  and  that  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum  in  full  of  all  demands  in  the  said  causes  : — 
Held,  that  the  award  was  good.  Wynne  v.  Edwards,  1  Dowl.  &  L. 
976,  Ex. 

Proceedings  for  execution  under  an  award.^  The  court  in  general 
requires  the  same  formalities  to  be  observed  as  to  personal  service, 
where  the  ap])lication  is  with  a  view  to  issue  execution  under  an  award, 
by  virtue  of  1  &  2  Vic.  c.  110,  s.  18,  as  in  cases  of  attachment.  Haw- 
kins v.  Benton  and  another,  2  Dowl.  &  L.  405,  Q.  B. 

Award  directing  money  to  be  paid  on  a  certain  day."]     An  award. 
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dated  "13th  October,  1840,"  directed  a  sum  of  money  to  be  paid 
"  2Sth  October  next  "  : — Held,  that  it  meant  the  28th  of  that  month. 
Brown  v.  Smith,  S  Dowl.  835,  Ex. 

Award  must  he  explicit.']  An  award  will  not  be  enforced  on  motion, 
if  there  be  an  ambiguity  on  the  face  of  it  as  to  the  identity  of  a  mate- 
rial deed,  and  as  to  the  precise  amount  of  costs  to  be  paid.  Spooner  v. 
Pai/iie,  II  Jur.  B.  C.  2i2. 

Award  directing  a  nonsuit  to  be  entered.]  A  cause,  and  all  matters 
in  dilterence  between  the  parties,  were  referred  by  order  of  Nisi  Prius 
to  the  award,  arbitrament,  final  end  and  determination  of  A.  B. ;  and 
the  order  provided  that  the  verdict  should  be  entered  for  the  plaintiff 
for  the  damages  in  the  declaration,  subject  to  be  reduced  or  vacated, 
or,  instead  thereof,  a  verdict  for  the  defendant,  or  a  nonsuit  entered 
according  to  his  award.  There  were  no  matters  in  difterence  except 
in  the  cause.  The  arbitrator  awarded  that  the  verdict  should  be 
vacated,  and  a  nonsuit  entered  : — Held,  bad,  as  not  finally  determining 
the  matters  in  difFei-ence  in  the  cause. — Parke,  B.  dissentiente.  Wild 
and  others  v.  Holt  and  another,  1 1  Law  J.,  Ex.  263. 

Award  had,  directing  costs  between  attorney  and  client?^  A  cause, 
and  all  matters  in  difference,  were  referred  to  two  arbitrators,  the  costs 
of  the  action,  reference  and  award,  and  the  costs  incident  thereto,  to 
be  in  the  discretion  of  the  arbitrators.  They  awarded,  that  the  de- 
fendant should  pay  the  plaintiff  50Z.  towards  the  costs  of  the  cause 
and  reference,  and  that  the  plaintiff  should  pay  his  own  and  the  de- 
fendant's costs  in  the  cause  and  reference,  to  be  taxed  as  between  at- 
torney and  client : — Held,  that  the  award  was  bad,  inasmuch  as  the 
order  to  tax  costs  as  between  attorney  and  client  was  an  excess  of 
authority,  and  so  connected  with  the  rest  of  the  award  that  it  could 
not  be  rejected  as  surplusage.  Seccombe  v.  Babb,  6  Mee.  &  W.  129  ; 
9  Law  J.',  Ex.  G5;  8  Dowl.  167. 

Award  directing  a  verdict  to  he  entered  under  an  order  of  reference.] 
Where  a  cause  was  referred  by  judge's  order  before  trial,  which  gave 
no  express  power  to  direct  a  verdict  to  be  entered,  and  the  arbitrator 
awarded  that  a  verdict  should  be  entered  for  the  plaintiff,  with  damages 
and  costs,  the  court  refused  a  rule  to  show  cause  why  the  award  should 
not  be  set  aside. 

A  rule  afterwards  obtained  to  enforce  the  award  by  attachment 
was  discharged,  v/ith  costs.  Cock  v.  Geiit  and  others,  15  Law  J.,  Ex. 
33;   13  Mee.  &  W.  364;  and  14  Mee.  &  W.  680. 

An  award  finding  a  plea  to  the  whole  action  for  defendant  need  not 
assess  damages  on  the  issues  for  plaintiff .]  Where  an  arbitrator  finds 
for  the  defendant  upon  issues  raised  on  pleas  which  cover  the  whole 
cause  of  action,  he  need  not  in  his  award  assess  damages  on  such 
issues  as  he  finds  for  the  plaintiff.  Warwick  and  another  v.  Cox,  1 
Dowl.  &  L.  986,  Ex. 

Award  by  two  of  three  arhi/rators.]  A  cause,  and  all  matters  in 
difference,  were  referred  to  the  arbitration  of  three  persons,  the  award 
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of  the  three,  or  of  any  two  of  them,  to  be  final.  The  award  purported 
on  the  face  of  it  to  be  made  by  all  three,  but  was  executed  by  two 
only,  the  third  having  refused  to  sign  it  when  requested  to  do  so  : — 
Held,  that  the  award  was  good  as  the  award  of  the  two,  and  supported 
an  issue  in  which  it  was  so  stated.  IVhlte  v.  Sharp,  12  Mee.  &  W.  712. 

Aicard  on  a  reference  before  plen.']  Where  the  reference  of  an  action 
is  made  before  plea  :— Held  that  the  arbitrator  is  not  bound  to  find  spe- 
cifically on  each  count.  Bearup  v.  Peacock,  2  Dowl.  &  L.  850;  14 
Mee.  &  W.  149  ;  14  Law  J.,  Ex.  232. 

Execution  of  award.']  An  award  ought  to  be  signed  by  all  the  arbi- 
trators, in  the  presence  of  each  other.  Stalwortk  v.  Inns,  13  Mee.  & 
W.  466;  2  DowL&  L.  428;   14  Law.!.,  Ex.  81. 

The  court,  however,  refused  to  set  aside  an  award  on  motion,  be- 
cause it  was  signed  by  the  several  arbitrators  at  diflferent  times 
and  places,  but  intimated  that  they  should  not  enforce  it  by  attachment 
or  rule.     lb. 

Award  directhic/  verdict  to  be  entered  not  authorised  by  the  order  of 
reference,  bad.]  After  issue  joined,  a  cause,  and  all  matters  in  differ- 
ence, were  referred,  by  a  judge's  order,  to  arbitration,  but  without 
power  to  the  arbitrator  to  direct  a  verdict  to  be  entered  ;  the  costs  of 
the  cause  to  abide  the  event,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator,  by  his  award, 
directed  that  a  verdict  should  be  entered  for  the  defendants  on  all  the 
issues,  that  each  party  should  pay  his  own  costs  of  the  reference  and  a 
moiety  of  the  costs  of  the  award.  He  further  awarded,  that  the  par- 
ties should  execute  mutual  general  releases  of  all  and  all  manner  of 
actions,  &c.  to  each  other  :— Held,  that  the  arbitrator  having  exceeded 
his  authority  in  directing  a  verdict  to  be  entered,  that  part  of  the  award 
could  not  be  rejected  as  surplusage,  as,  with  respect  to  costs,  it  was  an 
event  inconsistent  with  the  award  of  releases  ;  and  if  the  release  did 
not  extend  to  the  action  referred,  there  was,  in  effect,  no  final  deter- 
mination of  the  action.  Eau-hyard  and  another  v.  Greenwood  and 
others,  10  Jur.  14,  B.  C,  Coleridge  ;  2  Dowl.  &  L.  936,  Q.  B. 

Award — arbitrator  exceeding  his  jurisdiction.]  If  an  arbitrator 
commit  an  excess  of  his  authority,  and  decide  upon  what  is  not  sub- 
mitted to  his  determination,  the  award  is  good  for  so  much  as  is  within 
his  jurisdiction  ;  a  nullity  for  that  which  is  without  it.  In  re  Dod- 
dinyton,  8  Law  J.,  C.  P.  331  ;  5  Bing.  N.  C.  591  ;  7  Scott,  733  ;  and 
Doddington  v.  Bailword,  7  Dowl.  740. 

It  is  an  excess  of  authority  in  an  arbitrator  to  award  a  stet  processus 
where,  by  the  submission,  the  costs  are  to  abide  the  legal  event. 
Hunt  V.  Hunt,  5  Dowl.  442. 

It  is  also  an  excess  of  jurisdiction,  in  such  a  case,  for  the  arbitrator 
to  determine  the  amount  of  the  costs.  If,  however,  an  arbitrator 
directs  mutual  releases  on  payment  of  a  sum  of  money  over  which  he 
has  jurisdiction,  as  well  as  of  a  sum  over  which  he  has  none,  the  award 
is  good  as  to  the  former.     Kendrich  v.  Davies,  5  Dowl.  693. 

Award,  amendment  of,  by  the  arbitrator.]     By  an  order  of  reference 
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the  court  had  power,  on  the  validity  of  an  award  being  disputed,  to 
remit  the  matters  referred  to  the  reconsideration  of  the  arbitrator.  An 
award  having  been  made,  and  containing  a  defect,  the  attorneys  agreed 
verbally  that  the  arbitrator  should  amend  it ;  subsequently  to  which 
the  defendants'  attorney  obtained  a  judge's  order  that  the  matters  re- 
ferred should  be  remitted  to  the  arbitrator  for  his  reconsideration. 
The  arbitrator  altered  the  award  without  giving  notice  to  either  jiarty 
of  his  intention  to  do  so,  neither  party  having  requested  him  to  hear 
fresh  evidence,  and  he  did  not  recite  the  judge's  order: — Held,  that 
the  arbitrator  was  not  bound  to  give  notice  to  the  parties,  or  to  recite 
the  judge's  order.     Baker  v.  Hunter,  16  Law  J.,  Ex.  203. 

Award  not  final,  referred  back  to  the  arbitrator.'}  Where  the  court 
referred  back  the  matters  in  difference  to  the  arbitrator,  on  the  ground 
of  the  award  not  being  final: — Held,  that  he  was  bound  to  hear  evidence 
relating  thereto,  although  come  to  the  party's  knowledge  subsequent 
to  the  making  of  the  original  award  :  a  reference  giving  the  court  power 
to  remit  the  matters  back  to  the  arbitrator  should  be  made  in  the 
terms,  "  or  any  of  them,"  so  that  the  court  may  limit  the  remittal, 
and  modify  the  inquiry.  Sed  quaere,  if  the  court  has  power  to  remit 
the  case  a  second  time.     Nichalls  v.  Warren,  2  Dowl.  &  L.  549. 

Rule  to  pay  money  awarded — service  of  award. ~\  The  court  will  not 
grant  a  rule  calling  upon  a  party  to  pay  money  found  by  an  award  to 
be  due  from  him,  without  an  affidavit  ot  the  service  of  the  award.  Pear- 
son V,  Archbold,  11  Mee.  &  W.  108. 

Award  bad  for  uncertainty.}  A.  commenced  a  special  action  on  the 
case  against  B.  and  delivered  his  declaration,  which  consisted  of  two 
counts.  Before  plea  pleaded,  all  matters  in  difference  between  the 
parties  to  the  cause  were  referred,  by  a  judge's  order,  to  the  award  of 
an  arbitrator,  the  costs  of  the  cause  to  abide  the  event  of  the  award, 
and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  Tlie  award,  which  did  not  purport  to  have  been  made  "  of 
and  concerning  the  premises,"  merely  directed  that  B.  should  pay  to 
A.  the  sum  of  167^-  ^s.  -id.  without  saying  upon  what  account : — Held, 
that  this  award  was  bad  for  uncertainty,  as  it  did  not  show  in  respect 
of  what  matters  in  difference  the  money  was  to  be  paid,  and  did  not 
contain  any  finding  upon  which  the  master  could  tax  the  costs.  Crosbie 
V.  Holmes,  10  Jur.  13y,  B.  C,  Williams,  J. ;  15  Law  J.,  Q.  B.  125. 

To  refer  back  an  award.}  The  application  to  send  back  the  award 
should  be  before  the  first  four  days  of  the  term.  Lync/  v.  Sutton,  3 
Scott,  187;  5  Dowl.  39. 

Award  referred  back  for  error  in  plaintiff 's  Christian  name.}  Where 
the  plaintiff  was  described  in  the  award  by  a  wrong  Christian  name, 
and  tlie  order  of  reference  provided  for  referring  back  the  award  for 
amendment,  the  court  referred  it  to  him  to  correct  the  mistake.  Howett 
V.  Clements,  8  Scott,  N.  S.  851. 

Service  of  rule  to  pay  money  under  an  award,  defendant  abroad.} 
Where  it  appeared,  upon  the  face  of  the  affidavit,  that  the  defendaat 
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was  abroad,  the  court  refused  to  grant  a  rule,  (under  1  &  2  Vic.  c.  110, 
s.  IS,)  callin<j^  upon  him  to  show  cause  why  he  should  not  pay  a  cer- 
tain sum  of  money,  due  on  an  award ;  the  proposed  service  of  the 
rule  being  by  leaving  a  copy  at  his  last  known  place  of  abode  in 
England,  and  by  sticlsing  up  another  copy  in  the  master's  office. 
Wilson  V.  Foster,  1  Dowl.  &  L,  490,  C.  P. 

Award  omitting  to  decide  on  certain  matters  in  dtfference.'\  The 
court  will  not  grant  a  rule  nisi  for  setting  aside  an  award,  on  the 
ground  that  it  omits  to  decide  on  certain  matters  in  difference,  unless 
it  plainly  appears  from  the  affidavit  that  those  matters  were  distinctly 
brought  under  the  arbitrator's  attention,  and  that  he  was  expressly 
required  to  adjudicate  upon  them.  Layman  v.  Gowan,  10  Law  J., 
C.  P.  93. 

An  arbitrator  may  award  costs  to  be  paid  by  an  infant  plaintiff .']  An 
action  on  an  apprentice  deed  was  referred  to  arbitration  by  order  of 
Nisi  Prius,  together  with  two  other  actions,  in  one  of  which  the  infant 
apprentice  sued  by  his  next  friend,  the  costs  of  the  causes  to  abide  the 
event,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion 
of  the  arbitrator.  The  arbitrator  awarded  that  the  verdict  in  the  above 
cause  should  be  entered  for  the  defendant,  that  the  two  other  actions 
should  be  no  further  prosecuted,  and  that  the  infant  should  pay  the 
costs  of  the  reference  and  award  : — Held,  that  the  award  was  not  bad 
by  reason  of  its  directing  an  infant  to  pay  costs.  Proudfoot  v.  Boile, 
3  Dowh  &  L.  524,  Ex. ;  15  Mee.  &  W.  198. 

Rule  for  payment  of  money  under  an  award  refused  ivhen  the  validity 
of  award  doubtful.^  Where  the  validity  of  an  award  was  doubtful, 
the  court  refused  to  make  an  order  for  payment  of  the  sum  awarded 
under  1  &  2  Vic.  c.  110,  s.  18,  which  would  have  the  effect  of  a  final 
judgment.  Dickinson  v.  Allsop,  13  Mee.  &  W.  722;  2  Dowl.  &L.  65/. 

Mule  for  payment  of  money  under  an  aivard — time  for  the  return  of] 
The  rule  calling  upon  a  party  residing  in  the  country  to  pay  money  on 
an  award  is  a  six-day  rule,  and  the  court  refused  to  shorten  the  time 
to  bring  it  within  the  term,  Arthur  v.  Marshall,  13  Mee.  &  W.  465  ; 
2  DowL  &  L.  376. 

Mim.  The  ground  of  this  decision  was  that  the  plaintiff  elected  to 
take  the  rule  out  of  the  office  with  this  return,  and  the  coui  t  saw  no 
reason  for  permitting  him  to  change  his  mind.  The  practice  is  to 
make  rules  returnable  at  shorter  periods  than  six  or  even  four  days 
towards  the  close  of  term, 

Execution  w.ay  issue  on  rule  absolute  to  pay  money  pursuant  to  an 
award.^  The  superior  courts  have  power  to  call  on  a  party  to  show 
cause  why  he  should  not  pay  money  pursuant  to  an  award ;  and  on  a 
rule  for  this  purpose  being  made  absolute,  execution  may  issue  under 
1  &  2  Vic.  c.  110,  s.  18  ;  Doe  v.  Amey,  10  Law  J.,  Ex.  466. 

Setting  aside  award^form  (f  rule  nisiJ]  In  a  rule  nisi  to  set  aside 
an  award,  it  is  not  necessary  to  state  that  it  is  made  upon  reading  the 
award  or  a  copy  thereof,  if  the  ground  for  setting  it  aside  does  not 
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appear  on  the  award.  And  it  is  not  the  duty  of  the  officer  of  the 
court  to  decide  whether  the  award  or  a  copy  should  be  mentioned  in 
the  rule  nisi,  but  he  should  draw  the  rule  upon  the  materials  furnished 
by  the  party  applying  for  it,  who  is  alone  responsible  for  the  sufficiency 
of  those  materials.  Guthrie  and  another  v.  Bowman,  MS.  Excb. 
H.  T.  1S45. 

The  grounds  of  objection  in  a  rule  for  setting  aside  an  award  must 
be  stated  specifically,  and  not  in  general  terms.  As,  "that  the  arbi- 
trator has  exceeded  his  authority,  and  that  the  award  is  uncertain  and 
not  final,"  the  reasons  why  should  be  stated.  Gray  v.  Leaf,  8  Dowl. 
€54,  B.  C,  and  Boodle  v.  Davles,  4  N.  &  M.  7SS. 

On  a  motion  to  set  aside  a  certificate  by  an  arbitrator  the  like  rule 
prevails,  that  the  grounds  of  objection  be  set  out  in  the  rule  nisi. 
Carmlchael  v.  Houchen,  3  N.  &  M.  203  ;  and  Wkatley  v.  2Iorland,  2  C. 
&  M.  347  ;  2  Dowl.  249. 

On  a  rule  nisi  to  set  aside  an  award  the  objection  must  be  specifi- 
cally pointed  out  by  the  rule ;  unless  the  general  statement  of  the 
objection,  as  "  that  the  arbitrator  has  exceeded  his  authority,"  be 
aided  by  specific  instances  contained  in  the  afndavits.  Staples  v.  Hay, 
1  Dowl.  &  L.  711,  Q.  B. 

In  a  rule  nisi  for  setting  aside  an  award,  an  objection  "  that  the 
arbitrator  has  not  awarded  on  a  matter  in  difference  submitted  to 
him  "  is  sufficiently  specific.  Dunn  v.  IVarlters,  9  Mee.  &  W.  293  ; 
1  Dowl.  N.  S.  026. 

On  motion  to  set  aside  award,  reference  to  the  recordJ]  The  court 
may  look  at  the  record  on  an  application  to  set  aside  an  award,  pursuant 
to  an  order  of  Nisi  Prius,  although  the  rule  is  not  drawn  up  on  reading 
it.     Sherry  v.  Oke,  3  Dowl.  349. 

Time  for  moving  to  set  aside  an  award  J]  ^Yhere  by  a  judge's  order 
a  cause  only  was  referred  to  arbitration,  a  motion  to  set  aside  the 
award  made  after  the  fourth  day  of  the  term  following  the  publication 
of  the  award  was  held  to  be  too  late,  and  the  court  refused  to  allow 
affidavits  to  be  filed  accounting  for  the  delay.  Riccard  v.  Kinydon, 
15  Lav/ J.,  Q.  B.  269. 

After  verdict  a  motion  to  set  aside  an  award  made  in  vacation  must 
be  within  the  first  four  days  of  the  ensuing  term.  Thompson  v.  Jeii- 
ninrjs,  10  Moore,  110. 

Even  though  it  is  for  objections  apparent  on  the  face  of  it.  Sell  v. 
Carter,  2  Dowl.  245. 

Unless  the  award  be  published  too  late  in  the  vacation,  when  it  may- 
be set  aside  after  the  first  four  days.  Bennett  v.  Skardon,  5  M.  &  R. 
10;  Rawsthorn  v.  Arnold,  6  B.  &  C.  629;  9  D.  &  R.  556. 

Where  there  is  no  verdict  the  motion  must  be  made  in  the  term 
next  following  the  award.  Emett  v.  Ogden,  7  Bitig.  258  ;  and  Hay- 
ward  V.  Phillips,  6  Ad.  &  Ell.  119  ;   1  N.  &  P.  2SS. 

"Where  an  award  is  bad  by  reason  of  extrinsic  matter,  and  not  for 
defects  on  the  face  of  it,  a  party  disputing  the  award  must  move  to  set 
it  aside  within  the  next  term  after  it  is  published  ;  and  if  he  fails  to 
do  so,  he  cannot  set  up  such  extrinsic  matter  in  answer  to  a  rule  for 
an  attachment  for  non-performance  of  the  award.  M' Arthur  v.  Camp- 
bell, 5  B.  &  Ad.  518 ;  2  Ad.  &  E.  52 ;  4  Law  J.,  K.  B.  25. 

A  motion  to  set  aside  an  award  made  under  an  order  of  a  judge 
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must  be  made  promptly  after  the  party  knows  of  the  award  bein^ 
made.  Where  such  a  motion  was  made  after  two  terms  had  elapsed 
the  court  discliarj^ed  it  with  costs,  though  it  was  alleged  by  the  party 
moving  that  he  did  not  believe  that  the  other  party  intended  to  pro- 
ceed upon  the  award,  as  there  had  been  a  previous  revocation.  Worrall 
V.  Deane,  2  Dowl.  20 1. 

Arbitrations  entered  into  under  the  authority  of  rules  of  court, 
though  not  within  the  statute  9  &  10  Will.  3,  c.  15,  s.  2,  are,  by  the 
discretion  of  the  courts,  governed  hy  the  statute  rule  as  to  time. 
Therefore,  a  party  complaining  of  such  arbitration  must  move  to  set 
it  aside  before  the  last  day  of  the  next  term  after  the  award  in  such 
arbitration  made  and  published  to  the  parties  : — Semble,  an  award  may 
be  said  to  be  published,  when  they  who  are  interested  have  notice  that 
it  is  ready  for  delivery,  on  payment  of  reasonable  costs.  Musselbrook 
V.  Dunhin,  2  M.  &  Sc.  740;  2  Law  J.,  C.  P.  71  ;  9  Bing.  605. 

If  parties  agree  to  refer,  there  being  an  action  pending,  without  a 
judge's  order,  the  reference  is  within  the  9  &  10  Will.  3,  c.  15,  and  an 
application  to  set  aside  the  award  must  be  made  before  the  end  of  the 
term  next  after  its  publication.     Ruskworth  v.  Barron,  3  Dowl.  317. 

An  award  made  in  pursuance  of  an  order  of  nisi  prius,  referring  a 
cause  and  other  matters  in  diti'erence,  may  be  objected  to  at  any  time 
before  the  end  of  the  term  next  after  publication.  In  stating  the 
grounds  on  which  it  is  sought  to  set  aside  an  award,  it  is  not  sufbcient 
to  state  a  general  head  of  objection,  as  "misapprehension  of  the  terms 
of  the  reference."    Allenby  v.  Proudloch,  4  Dowl.  54. 

Award  subject  to  the  opinion  of  the  coiirt-l  Where  an  award  is 
made  subject  to  the  opinion  of  the  court,  the  motion  for  that  purpose 
must  be  made  within  the  term  next  following.  Anderson  v.  Fuller,  4 
M.  &  W.  470;  7  Dowl.  51. 

Settinr/  aside  an  aivard,  wrong  decision  of  a  question  of  lawT^  The 
court  will  not  set  aside  an  award,  or  send  it  back  to  an  arbitrator, 
upon  affidavits  alleging  that  he  has  come  to  a  wrong  decision  upon  a 
question  of  law.  Fuller  v.  Fenioick,  10  Jur.  1057,  C.  P.;  16  Law  J., 
C.  P.  7^. 

Motion  to  set  aside  an  award,  the  submission  not  having  been  made  a 
rule  of  court.']  Where  an  award  was  made  on  the  18th  of  September, 
and  a  rule  nisi  to  set  it  aside  obtained  on  the  24th  November,  and  it 
appeared  that  the  submission  was  not,  by  virtue  of  the  consent  clause 
which  it  contained,  made  a  rule  of  court  till  the  30th  of  November, 
the  court  refused  to  order  the  rule  of  court  to  be  dated  as  of  the  24th, 
and  to  enlarge  the  rule  nisi  under  it  to  be  drawn  up  on  reading  the 
rule  of  court  so  dated.     Ross  v.  Ross,  16  Law  J.,  Q.  B.  138. 

Setting  aside  award,  on  a  s2ipposed  mistake  in  receiving  documentary 
evidence.']  Where  the  award  was  good  upon  the  face  of  it : — Held,  that 
a  supposed  mistake  in  law  of  the  arbitrator  in  receiving  in  evidence 
books,  &c.,  not  admissible  was  not  a  sufficient  gi'ound  for  the  court 
to  set  the  award  aside.     Hagger  v.  Baker,  2  Dowl.  &  L.  850. 

Award  set  aside  where  witness  was  examined  in  the  absence  of  one 
party.]     Where  an  arbitrator  questions  a  witness  and  receives  state- 
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ments  from  him  in  the  absence,  and  without  the  consent  of  one  party 
to  the  reference,  the  court  will  set  the  award  aside,  without  takinpf 
into  consideration  the  nature  of  the  statements,  or  the  probability  of 
their  having  influenced  the  decision.     Dobson  v.  Groves,  6  Q.  B.  637. 

Award  set  aside,  the  arbitrator  without  authority  directing  judgment 
to  be  entered.^  After  issue  joined  in  an  ejectment,  the  matters  at  issue 
in  the  action,  together  with  all  claims  in  respect  of  mesne  profits,  and 
all  matters  in  difference  between  the  parties,  and  of  the  costs  of  the 
action,  and  of  the  reference,  were  referred  by  a  judge's  order.  The 
award  directed  judgment  to  be  entered  for  the  plaintiff  in  the  action, 
with  Is.  damages,  and  that  the  plaintiff  should  recover,  under  the 
same  judgment,  a  plot  of  land  (describing  it  by  metes  and  bounds), 
and  that  the  defendant  should  pay  I2l.  as  mesne  profits,  and  the  plain- 
tiff's costs  in  the  action  to  be  taxed  by  the  proper  otBcer,  and  part  of 
the  costs  of  the  reference  and  award  : — Held,  first,  that  the  arbitrator 
had  no  authority  to  direct  judgment  to  be  entered  up,  and  final  judg- 
ment which  had  been  signed  was  set  aside ;  but  that,  rejecting  all 
that  related  to  the  judgment,  the  award  sufficiently  decided  the  matters 
referred.     Doe  d.  Body  v.  Cox,  15  Law  J.,  Q.  B.  317. 

Award  will  not  be  set  aside  for  a  defect  not  mentioned  in  rule  nisi.'] 
Case.  The  declaration  stated,  that  whereas  H.  wrongfully  erected  a 
mill  on  a  close,  the  reversion  whereof  belonged  to  the  plaintiff,  the 
defendant  wrongfully  continued  the  mill  so  wrongfully  erected  thereon, 
whereby  the  plaintiff  was  injured  in  his  reversion.  Pleas,  not  guilty; 
and  that  the  mill  was  not  wrongfully  erected,  modo  et  forma. 

The  cause  was  referred  to  an  arbitrator.  By  the  order  of  reference 
the  arbitrator  was  to  direct  hov/  the  verdict  should  be  entered  on  the 
different  issues,  with  power  to  order  what  should  be  done  between 
the  parties.  The  arbitrator  directed  a  verdict  on  the  first  issue  for 
the  plaintiff,  without  damages,  and  on  the  second  issue  for  the  defen- 
dant, and  ordered  "  that  nothing  be  done  by  the  parties"  : — Held,  that 
the  findings  on  the  issues  were  not  inconsistent  and  repugnant  to 
each  other  ;  and  that  the  arbitrator  was  justified  in  ordering  that 
nothing  should  be  done  by  the  parties.  Held,  also,  that  though  the 
award  was  defective  for  not  awarding  nominal  damages  at  least;  yet 
as  the  defect  was  not  made  a  ground  of  objection  in  the  rule  nisi 
obtained  for  setting  aside  the  award,  it  could  not  afterwards  be  raised. 
Grenfeld  v.  Edgecomb,  14  Law  J.,  Q.  B.  322. 

Award  not  set  aside  for  surplusage.l  A  cause  was  referred  to  three 
persons  to  make  an  award,  and  in  case  they  should  differ,  to  an  umpire. 
The  award  contained  no  statement  that  the  arbitrators  had  differed, 
but  recited  that  they  had  "  considered  the  decision  of  the  umpire"  : — 
Held,  that  the  award  was  not  void  in  consequence  of  the  mistake,  but 
that  the  words  were  surplusage.  It  appeared  on  afladavit  that  they 
had  not  consulted  the  umpire  at  all : — Held,  that  the  words  were 
merely  surplusage,  and  must  be  presumed  to  have  been  inserted  by 
mistake.     Harlow  v.  Read,  14  Law  J.,  C.  P.  239. 

Award  bad  where  the  arbitrators  awarded  interest  without  authority 
to  do  so^     "NVhere  the  arbitrators  found  that  certain  sums  were  due 
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for  principal  p.nd  interest  at  the  time  of  the  reference,  in  respect  of 
two  dirt'erent  funds,  and  awarded  that  a  frross  sum  should  be  paid, 
without  ajiportioninii;  it  between  the  two  funds  to  which  it  belonged  ; 
they  also  awarded  interest  to  be  paid  in  respect  of  those  sums,  and 
went  on  to  direct  that  certain  payment  of  interest  should  be  made  in 
future  : — Held,  that  the  award  was  bad,  for  not  distinguishing  between 
the  two  funds  in  respect  of  which  the  parties  were  entitled  to  the 
money  found  to  be  due ;  and  also  that  they  had  gone  beyond  the 
powers  of  the  submission  in  awarding  interest  subsequent  to  the 
reference.     In  re  G.  Morphett  and  another,  14  Law  J.,  U.  B.  259- 

Award,  ohjcction  to,  notice  of  meetings.']  One  of  the  parties  objected 
to  the  award,  on  the  ground  that  he  liad  not  had  notice  of  two  meet- 
ings, at  the  first  of  which  no  evidence  was  received,  but  the  arbitrators 
merely  adjourned ;  and  at  the  second  of  which  he  attended,  and 
handed  in  a  formal  protest  against  the  proceedings,  upon  a  ground 
totally  difterent  from  that  of  want  of  notice  : — Held,  that  he  was  not 
entitled  to  nolice  of  the  first  meeting,  and  that  he  had  by  his  protest 
waived  the  want  of  notice  of  the  second.  In  re  G.  Morphett  and 
another,  14  Law  J.,  Q.  B.  259. 

Award  defective  where  the  arbitrator  enlarged  the  time  on  a  copy 
instead  of  the  original  order.]  On  a  motion  for  the  payment  of  money 
under  an  award,  it  appeared,  that  the  order  of  reference  authorised 
the  arbitrator  to  enlarge  the  time  for  making  his  award  by  his  in- 
dorsement thereon  ;  the  arbitrator  enlarged  the  time  by  indorsements 
on  the  copy  of  the  order  of  reference,  which  was  subsequently  taken 
to  the  judges'  clerk,  who  procured  the  judges'  signature  to  the  copy 
order,  which  was  then  made  a  rule  of  court: — Held,  that  there  was 
no  valid  enlargement  of  the  time  by  the  arbitrator,  and  that  the  rule 
must  be  discharged  with  costs.  Strother  v.  Steavenson,  MS.,  Exch. 
T.  T.  1847. 

Irregularity  in  proceedings  of  arbitrators  waived,  if  not  objected  to 
in  time.]  The  court  refused  to  set  aside  an  award  on  the  ground  of 
the  irregular  conduct  of  the  arbitrators,  in  having  examined  witnesses 
in  the  absence  of  and  without  notice  to  one  of  the  parties  to  the  order 
of  reference,  v.-here  it  appeared,  that  the  party  complaining  of  the 
irregularity  was  made  acquainted  with  it  three  weeks  before  the 
award  was  made,  and  gave  no  nolice  to  the  arbitrators  of  his  intention 
to  dispute  the  validity  of  their  award  on  that  account ;  and  where  it 
further  appeared  that  no  substantial  injustice  had  been  occasioned  by 
the  irregularity.     Bignallv.  Gale,  10  Law  J.,  C.  P.  169. 

Award,  death  of  one  of  the  parties  previous  to  making.]  By  an 
order  of  reference  in  a  cause,  the  award  was  to  be  delivered  to  the 
parties,  or  either  of  them,  or  if  they  or  either  of  them  should  be  dead 
before  the  making  thereof,  to  their  respective  personal  representatives 
who  should  require  the  same.  One  of  the  parties  having  died  : — 
Held,  that  the  court  had  no  power  to  direct  the  arbitrator  to  proceed. 
Lewin  and  another  v.  Holbrook,  12  Law  J.,  Ex.  267. 

A  motion  to  set  aside  a  judgment  signed  on  an  axvard!]     Where  a 
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party  has  allowed  a  term  to  intervene  without  applying  to  set  aside  an 
award ;  and  judgment  is  signed  in  pursuance  of  it,  it  is  still  com- 
petent to  him  to  move  to  set  aside  the  judgment.  Brooks  v.  Parsons, 
1  Doivl.  &  L.  691,  Q.  B. 

Award  omitting  to  state  that  the  witnesses  were  sworn,  and  costs  of 
awardJ]  Where  an  arbitrator  omitted  to  state  in  his  award  that  the 
evidence  he  had  heard  was  upon  oath,  and  likewise  to  whom  the  costs 
of  the  award  were  to  be  paid  by  the  unsuccessful  party  : — Held,  that; 
the  award  was  good.     Annan  v.  Job,  10  Jur.  926,  B.  C. — Patteson. 

Award,  tvhat  amounts  to  aw.]  A  number  of  coach  proprietors,  who 
horsed  a  coach,  were  in  the  habit  of  having  monthly  accounts  made 
out,  containing  the  name  of  proprietors,  the  amount  of  the  receipts 
and  disbursements,  the  number  of  miles  worked  by  each,  and  the 
proportion  of  the  earnings  to  which  each  was  entitled.  These  accounts 
were  made  out  by  the  clerk  of  one  of  the  proprietors,  partly  from 
materials  furnished  by  them,  and  ])artly  from  the  way-bills  ;  and  the 
practice  was  for  the  clerk  to  send  to  each  proprietor  a  copy  of  the 
monthly  account,  showing  the  amount  which  each  had  to  receive  or 
pay,  and  the  proprietor  or  proprietors  from  or  to  whom  he  was  to 
receive  or  pay  such  amount: — Held,  that  this  account  was  not  an 
award,  and  was  admissible  in  evidence  without  a  stamp,  Goodyear  v. 
Simpson,  15  Mee.  &  W.  16 ;  15  Law  J.,  Ex.  191. 

BAIL — Holding  to. 

Affidavit  to  hold  a  defendant  to  bail — by  whom  to  be  made.l  The 
affidavit  need  not  be  sworn  to  by  the  creditor  himself  (1  Chit.  Rep.  28), 
and,  if  made  by  one  of  several  creditors,  it  sufiices  (4  T.  R.  176),  and 
may  be  made  without  consent  of  co-creditor  (1  Lord  Raym.  331). 
When  made  by  an  agent,  it  is  not  essential  to  show  his  connexion  with 
the  creditor,  or  state  that  he  is  agent  (1  Chit.  Rep.  10  ;  5  Dowl.  485), 
or  explain  his  means  of  knowing  the  facts  disclosed  (4  Taunt.  231), 
provided  he  swear  positively  to  the  existence  of  the  debt.  Skori  v. 
Campbell,  3  Dowl.  487 ;  Lee  v.  Sellwood,  9  Price,  322 ;  HolUday  v. 
Lawes,  3  Bing.  541 ;  James  v.  Trevanion,  5  Dowl.  275. 

Affidavit  to  hold  to  bail — before  whom  to  be  sivorn.']  The  party  ad- 
ministering the  oath  must  be  duly  authorised,  or  the  defendant  will  be 
discharged.     Hughes  v.  Jones,  1  B.  &  Ad.  3S8. 

When  sworn  before  a  commissioner  of  one  court  in  vacation,  the 
judge  of  another  court  may  grant  an  order  to  act  upon  it.  Griffin  v. 
Taylor,  6  Dowl.  620. 

If  sworn  before  a  commissioner  he  must  be  correctly  described. 
Howard  v.  Brown,  4  Bing.  393  j  and  Rex  v.  Hare,  13  East,  189. 

Affidavit  to  hold  to  bail  under  stnf.  I  Vic.  c.  110.]  The  deponent 
must  state  that  he  believes  the  defendant  "is  about  to  quit  England 
unless  apprehended,"  and  set  forth  the  grounds  for  such  belief.  Bate- 
manv.  Dunn,  5  Bing.  N.S.  49;  7  Dowl.  105  ;  6  Scott,  739. 

The  affidavit  on  which  an  arrest  is  to  be  founded  under  1  &  2  Vict. 
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c.  110,  s.  3,  need  not  state  that  the  deponent  has  probable  cause  for 
believinsf  that  the  defendant  is  about  to  quit  England.  It  is  enough 
that  the  affidavit  enables  tlie  judge  to  form  that  belief.  Willis  v. 
Snook,  10  Law  J.,  Ex.  2Gt3;  8  Mee.  &  W.  147. 

Under  the  stat.  1  &  2  Vict.  c.  110,  the  criterion  is,  whether  the  de- 
fendant is  about  to  leave  England  for  a  mere  temporary  purjiose,  or 
for  so  long  as  would  prejudice  the  plaintitF.  Larchin  v.  Willau,  4 
Mee.  &  W.  351  ;  7  Dowl.  11. 

After  a  judge's  order  to  stay  proceedings  for  a  fixed  time,  the  plain- 
tifT"  cannot  arrest  under  the  above  statute.  Bull  v.  Stanley,  C  Mee.  & 
W.  396. 

Mere  suspicion  that  a  defendant  is  about  to  leave  England  is  not 
sufficient  to  authorise  an  arrest.  Harvey  v.  O'Meara,  7  Dowl.  725, 
B.C. 

Judge's  order  to  hold  to  bail.']  Under  the  1  &  2  Vic.  c.  110,  s.  3,  a 
judge  has  discretion  to  make  or  not  to  make  an  order  to  hold  a  defen- 
dant to  bail,  on  a  plaintiff's  showing  that  he  is  about  to  leave  England. 
And  where  such  order  has  been  made,  the  bail-bond  may  be  cancelled, 
if  it  shall  appear  on  the  defendant's  showing  that  the  intended  absence 
was  only  temjiorary,  or  that  the  order  ought  not  in  discretion  to  have 
been  made.  Under  the  provisions  of  section  G,  the  court  has  ])Ower 
to  set  aside  any  order  made  by  any  judge  under  section  3.  Hitchcock 
V,  Hunter,  10  Law  J.,  Q.  B.  87. 

To  support  a  rule  by  a  defendant  to  rescind  (under  sect.  6)  a  judge's 
order  made  under  1  &  2  Vic.  c.  110,  s.  3,  he  must  swear  positively 
that  he  is  not  about  to  leave  England. 

The  court  will  not  allow  the  defendant's  affidavit  to  be  amended 
after  cause  is  shown  against  the  rule.  Robinson  v.  Gardner,  7  Dowl. 
716. 

Jurisdiction  of  the  court  to  review  an  order  to  hold  to  bail.']  The 
defendant  had  been  arrested  on  a  capias  issued  by  judge's  order  under 
1  &  2  Vic.  c.  110,  on  the  ground  of  his  alleged  intention  to  quit  the 
country.  It  had  been  submitted  to  a  judge  at  chambers,  that  the  facts 
detailed  in  the  affidavit  did  not  warrant  the  issuing  of  the  order,  and 
he  declined  to  interfere ;  the  question  was  by  motion  brought  before 
the  court: — Held,  that  the  court  has  power  to  review  the  order,  and 
that  as  the  order  was  erroneous  the  defendant  was  entitled  to  be  dis- 
charged.    Graham  v.  Sundrinelli,  10  Jur.  1061  ;  16  Law  J.,  Ex.  G7. 

A  party  so  arrested  may  take  the  opinion  of  a  second  judge  as  to 
the  propriety  of  his  being  kept  in  custody,  and  that  opinion  is  likewise 
subject  to  review  by  the  court.     lb. 

Capias  to  hold  to  bail  in  u  county  palatine.]  A  judge  of  the  superior 
courts  has  power,  under  the  stat.  1  &  2  Vic.  3.  110,  s.  3,  to  hold  a 
party  to  bail  within  the  counties  palatine,  for  a  sum  between  20/.  and 
50/.     Brown  v.  McMillan,  10  Law  J.,  Ex.  147. 

Capias  to  hold  to  bail  and pracipe — variance  i?z.]  The  defendant 
was  arrested  and  held  to  bail  upon  a  writ  indorsed,  "  Bail  by  affidavit," 
and  specifying  the  amount  of  the  sum  sworn  to.     The  praecipe  did  not 
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state  the  amount  of  the  debt,  nor  did  it  refer  to  the  affidavit  : — Held, 
that  such  difference  between  the  prfecipe  and  the  writ  was  unim- 
portant and  immaterial ;  and  that  the  latter  should  not,  therefore,  be 
set  aside.  Usborne  v.  Pennell,  3  Law  J.,  C.  P.  174  ;  10  Bing,  531 ; 
4  M.  &  So.  431. 

A  capias  to  hold  to  bail  cannot  issue  on  a  judgment  previous  to\  8f  2 
Vic.  c.  110.]  Where  judgment  was  obtained  in  an  action  in  1831, 
and  the  defendant  went  abroad,  and  remained  there  until  1842,  and 
the  plaintiff  then  sued  out  a  sci.  fa.  to  revive  the  judgment,  and  on 
that  sci.  fa.  upon  an  affidavit  of  the  presumed  intention  of  the  de- 
fendant to  quit  England,  procured  a  writ  of  capias,  by  order  of  a  judge 
at  chambers ;  and  the  defendant  was  arrested  under  that  writ,  the 
court  ordered  the  defendant  to  be  discharged  out  of  custody :  for  if 
proceedings  by  sci.  fa.  are  merely  a  continuance  of  the  original  action, 
and  do  not  constitute  a  new  suit,  the  power  to  arrest  is  taken  away  by 
the  1  &  2  Vic.  c.  110,  s.  5  ;  and  if  they  are  to  be  viewed  as  the  com- 
mencement of  a  fresh  action,  no  capias  can  be  granted,  as  the  1  &  2 
Vic.  c.  110,  ss.  2  &  3,  refer  only  to  actions  where  the  defendant  was 
liable  to  arrest  at  the  time  of  the  passing  of  that  act.  Agassiz  and  Wife 
V.  Palmer,  1  Dowl.  &  L.  IS,  C.  P. 

Affidavit  of  debt  including  interest  in  the  amount  claimed^  An  affi- 
davit of  debt  claiming  part  of  an  integral  sura  for  interest,  should  show 
that  it  arose  from  some  contract  for  the  payment  of  interest ;  and, 
therefore,  an  affidavit,  stating  the  debt  to  be  partly  "  for  interest  upon 
and  for  the  forbearance  to  the  said  defendant  by  this  deponent,  at  the 
said  defendant's  request,  of  monies  due  and  owing  from  the  said  de- 
fendant to  this  deponent,"  is  bad.  Nealew  Snoulten,  15  Law  J.,  C.  P. 
48;   3  Dowl.  &  L.  422. 

Affidavits  to  hold  to  bail  used  previously  in  another  cause  and  court 
admissible.']  On  an  application  to  a  baron  of  the  Exchequer  to  hold 
a  defendant  to  bail,  affidavits  used  shortly  before  on  a  similar  appUca- 
tion  against  the  same  defendant  at  the  suit  of  another  plaintiff",  and  in 
another  court,  were  held  to  be  admissible.  Langston  v.  Wetherell,  14 
Law  J.  Ex,  229  ;  14  Mee.  &  W.  104. 

Affidavit  for  judges^  order  to  hold  to  bail.']  An  affidavit  to  hold  to 
bail,  under  1  &  2  Vic.  c.  110,  stated  "  that  the  defendant  was  a  lieu- 
tenant in  the  78th  regiment  of  foot,  which  regiment  is  under  orders 
to  embark  for  India;  and  deponent  believes,  and  has  no  doubt,  that 
it  is  the  intention  of  the  defendant  to  embark  with  his  regiment,  and 
quit  England,  on  military  service,  for  India  :" — Held,  sufficient.  As- 
henkeim  v.  Colegrave,  13  Mee.  &  W.  G20 ;  2  Dowl.  &  L.  642  ;  14  Law 
J.,  Ex.  113. 

BAIL — Deposit  in  lieu  of. 

Deposit  of  money  in  lieu  of  bail.]  A  deposit  in  lieu  of  bail 
after  the  time  of  putting  in  has  expired  is  not  equivalent  to  putting 
in  and  perfecting  bail,  and  therefore  the  plaintiff"  is  entitled  to  the 
money.     Hannah  v.  IViUis,  G  Dowl.  417  ;  4  Bing.  N.  S.  310. 

A  plaimiff  is  not  entitled  to  receive  out  of  court  money  paid  in  by 
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defendant  in  lieu  of  bail  under  the  7  &  8  Geo.  4,  c.  71,  s.  2,  unless 
judjrment  has  been  obtained,  or  the  suit  otherwise  legally  determined- 
Jolinson  V.  Wall,  4  Dowl.  315,  B.C. 

To  entitle  a  defendant  to  a  return  of  his  deposit  in  lieu  of  bail  he 
must  have  perfected  bail  in  time,  but  the  plaintilF  must  elect  between 
the  money  and  the  bail.     Geack  v.  Coppin,  3  Dowl.  74,  B.  C. 

An  afHdavit  by  the  defendant  that  bail  was  justified,  is  sufficient  to 
entitle  him  to  take  the  money  out  of  court,  unless  there  be  a  counter 
affidavit  that  it  was  not  justified  in  time.  Young  v.  Maltby,  3  Dowl. 
604,  B.C. 

A  party  who  makes  his  deposit  being  privileged  from  arrest  is  en- 
titled to  have  it  returned.     Pitt  v.  Coombs,  4  N.  &  M.  535,  K.  B. 

On  an  apphcation  under  the  7  &  S  Geo,  4,  c.  71,  s.  2,  to  take  money 
and  costs  out  of  court  which  have  been  deposited  in  lieu  of  bail,  if 
the  cause  is  in  svich  a  state  that  issue  may  be  joined  l)efore  the  rule 
is  disposed  of,  the  court  will  grant  it  with  a  stay  of  proceedings. 
Bloor  V.  Cox,  G  Dowl.  266,  B.  C. 

Money  having  been  deposited  in  lieu  of  bail,  and  an  order  for  better 
particulars  with  a  stay  of  proceedings  having  remained  unobeyed  for 
a  year,  the  court  refused  to  grant  a  rule  for  taking  the  money  out  of 
court.     Harden  v.  Harhourn,  7  Dowl.  540,  B.  C. 

Where  a  party  goes  into  custody  under  1  &  2  Vic.  c.  110,  he  is  not 
entitled  to  have  the  money  deposited  returned  to  him.  Harrison  v. 
Dickinson,  4  Mee.  &  W.  355 ;  7  Dowl.  6. 

The  application  to  take  the  money  out  by  the  defendant  is  too  late 
after  issue  joined.  Ferrall  v.  Alexander,  1  Dowl.  132,  B.C.;  and 
Hanwell  v.  Mure,  2  Dowl.  155,  B.  C. 

A  third  person  who  deposits  money  in  lieu  of  bail  is  not  entitled  to 
take  it  out  after  judgment  though  the  defendant  renders.  Bull  v. 
Turner,  4  Dowl.  734  ;  1  Mee.  &  W.  47. 

The  rule  to  take  out  of  court  money  deposited  in  lieu  of  bail  is 
only  nisi.     Grant  v.  Willis,  4  Dowl.  581,  B.  C. 

Where  a  defendant  has  deposited  money  in  court  pursuant  to  7  & 
8  Geo.  4,  c.  71,  s.  2,  to  abide  the  event  of  the  suit,  and  he  succeeds, 
the  rule  for  taking  the  money  out  of  court  is  nisi  in  the  first  instance. 
Dover  v.  Tolmin,  5  Dowl.  388,  B.  C. 

Where  money  has  been  paid  into  court  pursuant  to  the  7  &  8  Geo.  4, 
c.  71,  and  a  rule  for  judgment  as  in  case  of  a  nonsuit  is  moved  for, 
the  court  will  not  add  to  that  rule  an  application  to  take  the  money 
out  of  court,  but  that  must  be  the  subject  of  a  separate  rule,  after 
the  former  has  been  decided.  De  Bedolliere  v.  Ryan,  7  Dowl.  615, 
B.C. 

The  court  has  no  power  to  direct  money  deposited  in  lieu  of  bail 
to  be  transferred  to  a  j)ayment  into  court  on  account  of  a  plea  of  tender. 
Stultz  v.  Heneufje,  2  Dowl.  806  ;   10  Bing.  561 ;  4  M.  &  Sc.  472. 

Where  money  is  paid  into  court  in  lieu  of  bail,  not  by  the  defendant 
himself,  but  by  one  of  the  bail,  and  the  plaintiff  obtains  judgment, 
he  is  entitled  to  have  the  money  paid  out  to  him  in  discharge  of  the 
debt  and  costs.     Bull  v.  Tamer,  1  Mee.  &  W.  47. 

Costs  of  rule  for  takinr/  money  out  of  court  dejjosited  in  lieu  of  bail, 
and  of  two  rules  by  defendant.^  The  defendant  being  held  to  bail  for 
the  amount  of  a  bill  of  exchange,  paid  the  sherift"  the  sum  indorsed 
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on  the  writ,  and  lOl.  for  costs,  under  the  statute  43  Geo.  3,  c.  46,  s.  2, 
but  neglected  to  perfect  special  bail,  or  deposit  the  sum  in  lieu  of 
bail  under  the  statute  7  &  S  Geo.  4,  c.  71,  s.  2,  and  the  plaintiif  ob- 
tained a  rule,  which,  upon  cause  shown,  was  made  absolute  for  taking 
the  money  out  of  court,  which  he  accordinjjly  did.  The  defend- 
ant obtained  a  rule,  calling  upon  the  plaintitf  to  show  cause  why 
the  money  taken  out,  with  a  further  sum  of  10/.  paid  into  court, 
should  not  be  deemed  equivalent  to  putting  in  and  perfecting 
special  bail,  which  rule,  upon  discussion,  was  discharged.  Nothing 
was  said  about  costs  in  either  of  these  rules.  Finally,  the  defendant 
obtained  a  rule  for  delivering  up  the  bill  of  exchange  on  which  the 
litigation  arose,  and  the  payment  of  the  10/.  in  the  hands  of  the  officer, 
upon  payment  of  interest  on  the  said  bill,  with  costs  to  be  taxed  by 
the  officer.  Upon  taxation  of  costs,  the  master  having  refused  to 
allow  the  plaintiff  his  costs  on  either  of  the  three  rules  : — Held,  that 
he  was  right  in  refusing  him  the  costs  of  the  rule  for  taking  the  money 
out  of  court,  and  of  showing  cause  against  the  rule  for  considering 
the  sums  paid  in  equivalent  to  putting  in  and  perfecting  special  bail, 
inasmuch  as  those  rules  were  not  to  be  considered  as  in  the  course 
and  progress  of  the  cause;  consequently,  upon  these  points  the  tax- 
ation should  not  be  reviewed  ;  but  that  the  plaintiff  was  entitled  to  the 
costs  of  the  rule  for  delivering  up  the  bill  of  exchange,  both  by  the 
terms  of  the  rule,  and  because  it  was  obtained  and  drav/n  up  for  the 
benefit  of  the  defendant  ;  and  consequently,  upon  this  point,  that  the 
taxation  should  be  reviewed.  Hannah  v.  Willis,  8  Law  J.,  C.  P.  233  ; 
5  Bing.  N.  C.  385  ;  7  Scott,  357. 

Money  deposited  in  lieu  of  bail,  taken  out  after  verdict  and  before  ex- 
ecution.]  Where  money  was  deposited  in  court  in  lieu  of  putting  in 
and  perfecting  bail,  pursuant  to  the  statute,  and  the  plaintiff"  obtained 
a  verdict: — Held,  that  he  was  not  at  hberty  to  issue  execution 
for  the  whole  sum  recovered,  but  was  bound  to  take  the  sum  de- 
posited out  of  court,  and  to  hmit  his  execution  to  the  surplus  only. 
Hews  V.  Fyke,  2  C.  &  J.  359. 

Justifying  bail— property.']  Shares  in  a  railway  company  in  actual 
operation  are  property  in  respect  of  which  bail  may  justify.  Pierre- 
point  V.  Brewer,  10  Jur.,  Ex.  79 ;  15  Law  J.,  Ex.  81  ;  3  i)owl.  &  L. 
487. 

Bail  on  foreign  attachment^  If  one  of  several  defendants  removes 
a  foreign  attachment  by  certiorari,  he  must  put  in  bail  for  his  co-de- 
fendants.     Keat  V.  Goldstein,  1  M.  &  Ry.  305  ;  7  B.  &  C.  525. 

Bail  in  error^  On  motion  for  leave  to  deposit  money  in  court  in 
lieu  of  bail  in  error,  the  court  said  the  statute  as  to  a  deposit  in  lieu  of 
bail  did  not  apply  to  bail  in  error,  and  could  only  be  done  by  consent. 
Collins  V.  Guynne,  2  M.  &  Sc.  775.  So  it  seems  with  respect  to  causes 
removed  from  an  inferior  court.  Morgan  v.  Pedler,  4  Dowl,  645,  C.  P. 

BILL  OF  EXCEPTIONS. 
Bill  of  exceptions— judge's  directions  must  be  stated.']     A  bill  of  ex- 
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ceptions  to  the  direction  of  a  judge  must  set  out  in  terms  what  the 
judge's  direction  was  ;  it  is  not  sufficient  to  state  that  the  counsel  re- 
quested the  judge  to  leave  certain  questions  to  the  jury,  and  that  he 
refused  to  do  so.     M' Alpine  v.  Manynall,  15  Law  J.,  Ex,  Ch.  298. 

Bill  of  exceptions  not  sealed  hy  rensori  of  the  death  of  the  judge.'] 
"Where  a  hill  of  excej)tions  had  been  tendered  at  the  trial,  and  the 
same  had  remained  with  the  judge  vinsigned  until  the  day  of  his  death, 
the  court  allowed  the  question  as  to  the  validity  of  his  lordship's 
direction  to  be  discussed  on  a  motion  for  a  new  trial,  although  several 
terms  had  elapsed  from  the  day  the  cause  was  tried.  Newton  and 
Wife  V.  Boodle  andothers,  11  Jur.  C.  P.  148 ;  16  Law  J.,  C.  P.  135. 
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Certificate  at  Nisi  Priiis  to  try  a  right— when  may  be  made.']  An 
apphcation  having  been  made  to  a  judge  at  Nisi  Prius,  to  certify 
under  the  3  &  4  Vic.  c.  24,  that  the  action  was  brought  to  try  a  right, 
&c.,  the  judge  consented  to  grant  the  certificate,  but  the  associate 
omitted  to  make  any  indorsement  on  the  record.  Two  years  after- 
wards the  certificate  was  drawn  up  and  signed  by  the  said  judge  :  — 
Held,  that  as  the  application  for  the  certificate  was  made  and  granted 
in  open  court,  it  must  be  considered  that  the  parties  consented  to  its 
proper  entry  on  the  record.     Jones  v.  Williams,  2  Dowl.  &  L.  247,  Ex. 

In  order  to  entitle  the  plaintiff  to  costs  under  the  stat.  3  &  4  Vic, 
c.  24,  a  cercificate,  that  an  action  was  really  brought  to  try  a  right  is 
valid,  although  not  applied  for  until  one  of  the  jurors  in  another  cause 
has  been  sworn,  and  not  actually  given  until  the  whole  are  sworn  ; 
and  although  the  verdict  was  taken  late  at  night  by  the  associate,  after 
the  judge  and  counsel  had  retired,  and  the  application  was  not  made 
imtii  the  following  morning.  Helnies  v.  Hedges  and  another,  12  Law 
J.,  a,  B.  100;  2  Dowl.  N.  S.  350. 

Certificate  for  costs  refused  at  Nisi  Prius — application  to  the  court.'] 
The  3  &  4  Vic.  c.  24,  applies  to  actions  of  trespass  and  trespass  on  the 
case :  and  if  the  judge  refuses  to  certify,  the  court  has  no  power. 
Marriot  v.  Stanley,  2  Scott  N.  S,  60 ;  9  Dowl.  59. 

Certificate  granted  at  Nisi  Prius — application  to  the  court.]  The 
court  will  not  set  aside  a  judge's  certificate  under  43  Eliz.  c.  6,  to 
deprive  the  plaintiff"  of  costs,  if  the  judge  has  power  to  certify, 
although  the  certificate  may  have  been  granted  on  an  erroneous 
ground.     Cann  v.  Facey,  5  N,  &  M,  405. 

Judge's  certificate  at  Nisi  Prius  under  3  Sf  4  Vic.  c.  24.]  A  judge 
has  the  ])ower  of  certifying  under  3  &  4  Vic.  c.  24,  s.  2,  in  all  cases 
where  it  appears  from  the  declaration  that  the  action  may  have  been 
brought  to  try  a  right,  although  no  question  of  right  may  be  raised  in 
the  subsequent  pleadings.  And  if  the  certificate  is  informally  drawn 
up  at  the  trial,  it  may  be  amended  afterwards  ;  and  that,  too,  after  a 
rule  nisi  has  been  granted  for  setting  it  aside.  Shuttleworik  v. 
Cocker,  10  Law  J,,  C,  P.  1  ;  9  Dowl.  76, 
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Certificate  for  costs  by  judge  at  Nisi  Priiis  or  by  an  arbitrator.'] 
Under  the  3  &  4  Vic.  c.  24,  s.  2,  a  judge  at  Nisi  Prius  has  an  unfet- 
tered discretion  to  grant  or  refuse  to  the  plaintiff  in  an  action,  sug- 
gested to  be  brought  to  try  a  right,  his  certificate  for  costs,  and  that  the 
action  was  really  brought  to  try  a  right ;  therefore,  where  a  cause  is 
referred  to  arbitration,  and  the  order  of  reference  gives  to  the  arbitra- 
tor the  same  power  as  a  judge  at  Nisi  Prius,  and  the  arbitrator 
refuses  to  grant  such  a  certificate,  the  court  will  not  interpose  to  con- 
trol his  discretion.     Bury  v.  Dunn,  1  Dowl.  &  L.  141,  Q.  B. 

Certificate  at  Nisi  Prius  to  entitle  plaintiff  to  costs — when  must  be 
given.]  The  words  "  immediately  afterwards,"  in  the  3  &  4  Vic.  c.  24, 
mean  that  the  judge  must  certify  within  such  convenient  time  after 
the  verdict  as  excludes  from  his  mind  the  operation  of  matters  foreign 
to  the  case. 

Therefore  where  the  judge,  having  disposed  of  the  last  cause  for  the 
day  adjourned  the  court,  and  retired  to  his  lodgings,  where,  within  a 
quarter  of  an  hour  after  the  verdict,  he  granted  a  certificate  for  costs 
in  that  cause,  on  the  application  of  the  plaintiff's  counsel: — Held, 
that  he  had  authority  to  do  so  under  the  statute.  Thompson  v.  Gibson 
and  another,  8  Mee.  &  W.  281  ;  10  Law  J.,  Ex.  241  ;  and  Page  v. 
Pearce,  10  Law  J.,  Ex.  434 ;  8  Mee.  &  W.  677. 

On  a  motion  to  set  aside  the  certificate  of  the  under-sheriff  of  York- 
shire, the  taxation  of  costs  thereon,  and  to  refund*43/.,  paid  by  the  de- 
fendant under  protest,  the  under-sheriff  having  told  the  defendant 
at  the  rising  of  the  court  that  he  should  not  give  a  certificate,  but 
afterwards,  on  looking  into  the  cases,  thought  he  might  certify  and 
did  ;  the  court  made  the  rule  absolute,  and  intimated  that  when  a 
judge  at  the  trial  takes  time  to  consider  whether  he  will  certify,  he 
must  do  so  publicly  and  distinctly.  Petty  v.  Walker  and  others,  MS. 
Exch.  H.  T.  1845. 

Certificate  at  Nisi  Prius  to  deprive  plaintiff  of  costs,  when  may  be 
given.]  In  trespass,  the  plaintiff  recovered  less  than  40s.  damages, 
and  the  judge  at  the  trial  intimated  his  intention  of  certifying  to 
deprive  the  plaintiff  of  costs,  under  the  43  Eliz.  c.  6,  but  after  four 
days  the  plaintiff  obtained  the  record  from  the  associate,  no  certificate 
being  indorsed  on  it,  and  signed  judgment ;  and  the  master,  on  pro- 
duction of  the  record,  taxed  the  plaintiff  his  costs.  The  court  con- 
firmed an  order  of  the  judge  for  producing  the  record  before  him,  in 
order  to  indorse  the  certificate  upon  it,  and  for  setting  aside  the 
judgment  and  taxation.  Davis  v.  Cole,  6  Mee.  &  W.  624 ;  8  Dowl. 
732. 

Certificate  for  costs  on  the  higher  scale,  when  may  be  given,]  Where 
the  verdict  is  under  10/.,  a  certificate  of  the  cause  being  fit  to  be  tried 
before  a  superior  court  may  be  given  at  any  time.  Ivey  v.  Young, 
5  Dowl.  450. 

Certificate  for  costs  on  writ  of  inquiry  before  the  sheriff,  signature 
to.]  The  sheriff  to  whom  a  writ  of  inquuy  is  directed  ought  to 
certify  in  his  own  name,  under  the  3  &  4  Vic,  c.  24,  s.  2,  in  order  to 
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give  the  ])laintifF  full  costs,  where  the  damages  are  less  than  40s., 
although  the  writ  of  inquiry  be  not  executed  by  himself  in  person, 
but  by'his  deputy.     Stroud  v.  Watta,  10  Jur.,  C.  P.  497. 

The  43  Eliz.  c.  6,  s.  2,  only  empowers  the  judge  who  tries  the 
cause  to  give  the  certificate  under  that  act,  to  deprive  the  plaintiff  of 
costs.  And  in  case  of  executing  a  writ  of  inquir)',  whether  before  a 
judge  or  a  sheriff,  the  certificate  cannot  be  granted.  Clarid(je  v. 
Smith,  4  Dowl.  583. 

Cerfificute  at  A'isj  Prius  in  ejectment.^  By  the  stat.  11  Geo.  4,  and 
1  Will.  4,  c.  70,  s.  38,  it  is  enacted,  that  in  all  cases  of  trials  of  eject- 
ment at  Nisi  Prius,  when  the  verdict  is  given  for  the  plaintiff,  or  the 
plaintiff  is  non-suited  for  the  want  of  the  defendant's  appearance  to 
confess  lease,  entry  and  ouster,  the  judge  may  certify  his  opinion  on 
the  back  of  the  record,  that  a  writ  of  possession  ought  to  issue 
immediately,  and  upon  such  certificate  a  writ  of  possession  may  issue 
immediately,  and  the  costs  may  be  taxed  and  judgment  signed  and 
executed  afterwards  at  the  usual  time  as  if  no  such  writ  had  issued. 
If  the  lessor  of  the  plaintiff  is  non-suited  for  want  of  confession  of 
lease,  entry  and  ouster,  the  judge  will  not  grant  a  certificate  under 
the  statute  without  an  afSdavit  of  the  circumstances.  Doe  d.  Wil- 
liamson V.  Dawson,  4  Car.  &  P.  589- 

The  judge  has  no  discretion  as  to  the  time  at  v/hich  the  lessor  of 
the  plaintiff  shall  have  possession ;  he  must  either  certify  for  immediate 
possession,  or  let  the  case  take  its  regular  course.     lb. 

But  if  the  judge  should  think  that  some  time  ought  to  be  allowed 
to  the  defendant,  he  will  grant  a  certificate  for  immediate  possession, 
the  lessor  of  the  plaintiff  undertaking  not  to  enforce  it  for  a  certain 
time.     Doe  d.  Parker  v.  HilUard,  5  Car.  &  P.  132. 

After  a  verdict  in  ejectment  for  the  lessor  of  the  plaintiff,  an  appli- 
cation was  made  for  a  certificate  under  3  &  4  Vic.  c.  24,  that  a  right 
came  in  question.  Per  Parke,  B.  :  "I  will  give  it  as  there  may  be  a 
question  whether  it  is  necessary."  Doe  d.  Hwjlies  and  another  v.  Derry, 
9  Car.  &  P.  494. 

Certificate  in  an  action  for  the  infringement  of  a  patent^  If  in  an 
action  for  the  infringement  of  a  patent,  the  defendant  plead  not  guilty, 
that  the  invention  was  not  new,  and  that  the  specification  is  not 
sufficient ;  and  the  defendant  at  the  trial  consent  to  a  verdict  for  the 
plaintiff,  without  any  evidence  being  given,  the  judge  v/ill  not  certify 
under  the  stat.  5  &  G  Will.  4,  c.  S3,  s.  3,  "  that  the  validity  of  the 
patent  came  in  question  before  him."  Stacker  and  another  v.  Rogers 
and  another,  1  Car.  &  K.  99 — Erskine,  J. 

Certificate  in  trespass  after  notice.^  If,  in  trespass,  the  damages 
recovered  be  under  40s.,  and  the  judge  does  not  certify  that  the  tres- 
pass was  v/ilful  and  malicious,  proof  that  written  notice  not  to  tres- 
pass had  been  previously  given  will  not  entitle  the  plaintiff  to  full 
costs.     Daw  v.  Hole,  15  Law  J.,  Q.  B.  32. 

The  contrary  has  been  subsequently  ruled  by  the  court  of  Common 
Pleas.  Where,  in  trespass,  the  plaintiff  recovers,  after  notice  before 
action  not  to  trespass,  he  is,  since  the  3  &  4  Vic.  c.  24,  entitled  to 
costs,  although  the  damages  are  under  405.  and  the  judge  does  not 
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certify.  The  proper  course  to  obtain  the  costs  is  for  the  plaintiff  to 
enter  a  suof£;estion  on  the  record  of  such  notice  having  been  given. 
Bowyer  v.  Cook,  11  Jur.  333. 

In  an  action  for  a  trespass  committed  after  verbal  notice,  a  judge 
has  power  to  certify  under  3  &  4  Vic.  c.  24,  s.  2,  that  the  trespass 
was  wilful  and  malicious,  notwithstanding  sec.  3. 

Semble,  that  in  cases  of  notice  in  writing  within  sec.  3,  the  fact  of 
such  notice  must  appear  on  the  face  of  the  declaration,  or  there  must 
be  a  suggestion  entered  on  the  record.  Sherwin  v.  Swindall,  13  Law 
J.  Ex.  237 ;  1  Dowl.  &  L.  999 ;  Parke,  B. 

Certificate  subsequently  annulled  hy  the  judge  who  had  granted,  same.'] 
Where,  after  the  judge  had  certified  under  the  43  Eliz.  c.  6,  to  de- 
prive the  plaintiff  of  costs,  but  facts  were  afterwards  at  chambers 
sworn  by  affidavits  v/hich  did  not  appear  at  the  trial,  the  certificate 
ordered  to  be  annulled.     Anderson  v.  Sherwin,  7  C.  &  P.  339. 

It  has  since  been  held,  that  if  a  judge  may  revoke  his  certificate,  it 
should  be  done  within  a  reasonable  time  of  the  granting  of  the  certifi- 
cate, and  before  the  rights  of  the  defendant  can  be  affected,  and  his 
situation  changed  bv  such  rescinding.  iVhalleyx.  Williamson,  5  Bing. 
N.  S.  290  ;  7  Dowl.'  253. 

Certificate  by  judge  at  Nisi  Prius — court  cannot  review  the  discretion 
ofthejudge.^  The  court  has  no  jurisdiction  to  review  the  discretion 
exercised  by  a  judge  at  Nisi  Prius,  in  granting  a  certificate  for  costs, 
under  the  stat.  3  &  4  Vic.  c.  24,  s.  2.  Barker  v.  Hollier,  10  Law  J.,  Ex. 
474  ;  8  Mee.  &  W.  513;  and  Marriott   v.  Stanley,  2  Scott  N.  S.  60; 

9  Dowl.  59. 

Certificate  for  costs  in  libel.']  In  an  action  for  libel,  the  judge  has 
power  to  certify,  under  3  &  4  Vic.  c.  24,  s.  2,  that  the  grievance  for 
which  the  action  was  brought  was  wilful  and  malicious.  The  words 
of  the  statute,  "wilful  and  malicious,"  import  personal  malice  and  ill- 
will  to  the  plaintiff,  as  contradistinguished  from  the  malice  in  law, 
which  is  essential  to  sustain  an  action  for  libel.  Foster  v.  Pointer,  8 
Mee.  &  W.  395. 

Where  in  an  action  for  a  libel,  to  which  the  defendant  had  pleaded 
the  general  issue  and  pleas  of  justification,  the  jury  found  a  verdict 
for  the  plaintiff,  damages  one  farthing;  and  the  judge  refused  to  cer- 
tify under  3  &  4  Vic.  c.  24,  s.  2  : — Held,  that  the  plaintiff  was  not 
entitled  to  any  costs.     Newton  v.  Roe,  2  Dowl.  and  L.  815,  C.  P. 

In  a  similar  case  the  judge  certified  under  the  43  Eliz.  c.  6,  to  de- 
prive the  plaintiff  of  costs.  Simpson  v.  Hurdis,  2  Mee.  &  W.  S4; 
5  Dowl.  304. 

Certificate  for  special  jury,  when  to  be  given.]  The  words  in  the  6 
Geo.  4,  c.  50,  s.  34,  as  to  the  costs  of  a  special  jury,  unless  the  judge 
"  shall  immediately  after  the  verdict  certify,  &c."  mean  that  the  judge 
shall  certify  within  a  reasonable  time  after.     Christie  v.  Richardson, 

10  Mee.  &  W.  683. 

Certificate  for  special  jury.]  The  24  Geo.  2,  c.  18,  s.  1,  gives  the 
power  of  certifying  for  costs  of  a  special  jury  only  to  the  judge  after 
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trial.  The  court  held,  therefore,  that  the  judge  had  no  power  where 
the  jury  is  withdrawn.     Clements  v.  George,  11  Moore,  510. 

Tlie  Stat.  G  Geo.  4,  c.  50,  enacts,  "  That  the  party  who  shall  apply 
for  a  special  jury  shall  pay  the  costs  occasioned  thereby,  unless  the 
judge  before  whom  the  case  is  tried  shall,  immediately  after  the  ver- 
dict, certify."  The  court  held,  that  a  defendant  who  had  applied  for 
a  special  jury  was  not  entitled  to  the  costs  of  that  jury,  where  the 
judge  who  tried  the  cause  nonsuited  the  plaintiff  on  his  opening. 
IVoodv.  Griimcood,  10  B.  &  C.  G99. 

Semble,  that  an  action  for  a  libel  in  a  newspaper  is  a  fit  case  to  he 
tried  by  a  special  jury,  if  there  be  special  pleas  of  justification,  but  not 
if  the  general  issue  only  be  pleaded.     Roberts  v.  Brown,  6  C.  &  P.  757- 

Where  a  case  turned  solely  on  a  question  of  law,  and  there  was  no 
fact  in  dispute  between  the  parties,  the  lord  chief  justice  refused  to 
certify  for  the  special  jury.      Wemys  v.  Greenwood,  2  C.  &  P.  483. 

And  where,  on  account  of  the  witnesses  not  appearing  on  their 
subpoenas,  the  plaintiff  is  nonsuited  in  an  action  for  penalties,  the 
judge  cannot  certify  for  a  special  jury  merely  on  view  of  the  record,  or 
the  names  and  rank  of  the  witnesses.  Orme  v.  Crockford,  1  C.  &  P. 
537. 

Certificate  for  a  special  jury  by  an  arbitrator.']  An  arbitrator  to 
whom  a  cause  is  referred  with  all  the  powers  of  a  judge  at  Nisi  Prius 
cannot  give  a  certificate  for  the  costs  of  a  special  jury  after  he  has 
made  and  published  his  award  without  providing  for  them  therein. 
Geeves  v.  Gorton,  15  Mee.  &  W.  186  ;  15  Law  J.  Ex.  l69  ;  3  Dowl. 
&  L.  481. 

Certificate  for  special  jury  granted  but  not  signed  in  due  time^ 
Where  a  judge  had  acceded  to  an  application  to  certify  for  a  special 
jury,  and  the  indorsement  was  made  by  the  officer  of  the  court,  but 
the  record  was  not  handed  up  to  the  judge  for  his  signature,  which 
signature  was  asked  for  and  added  some  weeks  afterwards,  when  the 
party  applying  for  the  certificate  had  obtained  the  record  and  disco- 
vered the  omission  : — Held,  that  this  was  not  a  certifying  under  the 
judge's  hand  "  immediately  after  verdict,"  in  the  words  of  6  Geo.  4, 
c.  50,  s.  34.     Grace  v.  Clinch,  12  Law  J.,  Q.  B.  273. 

Certificate  for  costs  by  sheriff  under  3  4"  4  Vic.  c.  24 — setting  aside^ 
Upon  an  application  to  set  aside  a  certificate  for  costs  granted  by  the 
sheriff,  under  3  &  4  Vic.  c.  24,  upon  the  ground  that  the  sheriff  had 
at  first  refused  the  certificate,  and  was  afterwards  induced  to  grant 
it,  in  deference  to  the  judgment  of  others,  the  court  will  require  the 
facts  to  be  established  beyond  all  doubt.  The  proper  mode  in  such 
case  would  be,  that  the  })arty  making  the  application  should  first  as- 
certain, from  the  sheriff  himself,  what  took  place.  Prynie  v.  Brown, 
11  Law  J.,  C.  P.  227. 

Certificate  for  speedy  execution  where  a  bill  of  exceptions  tendered.^ 
After  one  defendant  had  tendered  a  bill  of  exceptions  a  certificate  for 
speedy  execution  was  refused  ;  but  the  judge  afterwards  allowed  it,  as 
the  effect  might  otherwise  be,  that  in  every  case  it  would  be  done, 
and  defeat  the  application.     Dresser  v.  Clarke,  1  Car.  &  K.  569. 
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Certificate  to  deprive  plaintiff  of  costs  of  unnecessary  counts  in  decla- 
ration.^ The  application  for  a  certificate  under  the  7th  rule  of  Hilary- 
term,  4  Will.  4,  that  counts  were  introduced  into  the  declaration  upon 
which  no  distinct  subject-matter  of  complaint  was  bona  fide  intended 
to  be  estabhshed  in  respect  of  each  count,  should  be  made  to  the  judo-e 
by  whom  the  cause  is  tried,  and  not  to  the  court  :  and  semble,  the 
application  should  be  made  at  chambers,  not  in  court  at  nisi  prius. 
Jackson  V.  Galloway,  8  Law  J.,  C.  P.  29. 

This  certificate  is  only  given  where  upon  the  trial  the  plaintiff  fails 
to  establish  a  distinct  subject-matter  of  complaint  in  res^pect  of  each 
count.  Where,  therefore,  there  are  two  counts,  with  respect  to  one 
of  which  there  is  no  issue  of  fact  to  be  tried,  and  the  plaintiff  suc- 
ceeds on  the  other,  the  judge  cannot  grant  a  certificate  ao-ainst  him. 
Headv.  Baldrey,  9  Law  J.,  Q.  B.  221  ;  3  P.  &  D.  625.        ° 

COGNOVIT. 

Attestation  of  a  cognovit.']  Under  the  1  &  2  Vic.  c.  110,  the  attor- 
ney to  attest  a  cognovit  must  be  an  attorney  "other"  than  that  of  the 
plaintiff.  Mason  v.  Riddle,  S  Dov.-l.  207  ;  5  Mee.  &  W.  513. 

And  cannot  be  named  by  the  clerk  of  the  plaintiff's  attorney.  Barnes 
V.  Pendrey,  7  Dowl.  747,  Q.  B. 

The  party  acting  for  the  defendant  must  be  quite  unconnected  with 
the  plaintiff's  attorney.     Rice  v.  Linsted,  7  Dowl.  153,  C.  P. 

If  a  defendant  request  an  attorney  to  be  sent  for,  and  he  be  alone 
with  the  attorney,  who  explains  the  nature  of  the  document,  that  is 
sufficient  within  the  statute.     Pease  v.  Wells,  8  Dowl.  626,  B.  C. 

The  attestation  must  be  that  he  subscribes  as  "such  attorney"  for 
the  defendant.     Poole  y.  Hobbs,  8  Dowl.  113,  Q.  B. 

The  attestation  of  the  attorney  to  a  cognovit  must  not  only  state 
that  he  is  the  attorney  for  the  party  executmg  it,  but  also  that  he  sub- 
scribes his  name  as  such  attorney.  Potter  v.  Nicholson,  8  Mee.  &  W.  294. 

If  the  attestation  states  the  attorney  to  be  the  attorney  of  the  de- 
fendant, who  has  been  accepted  by  the  defendant,  that  is  sufficient. 
Oliver  v.  Woodnffe,  7  Dowl.  166  ;  4  Mee.  &  W.  650. 

An  attorney  for  the  defendant  merely  being  present  will  not  do  ;  he 
must  subscribe  his  name  as  such.  Fisher  v.  Papanicholas,  2  C.  &  M. 
215;   2  Dowl.  251. 

In  subsequent  cases  it  has  been  held  sufficient  for  the  attorney  to 
declare  verbally  he  subscribes  for  the  defendant.  Wallace  v.  Brockley, 
5  Dowl.  695,  Q.  B.;  and  Robinson  v.  Broohsbank,  4  Dowl.  395,  Ex. 

Signing  "  as  attorney  for  such  defendant"  is  sufficient.  Lees  v.  Fri/, 
1  T.  &  G.  1084,  Ex. 

Where  a  cognovit  is  executed  by  a  prisoner,  the  court  requires  it  to 
be  proved  that  the  attorney  who  attends  on  his  behalf  was  expressly 
named  by  him,  according  to  the  rule  H.  T.  2  Will.  4,  c.  72,  and  will 
not  be  satisfied  with  a  mere  inference  thereof. 

But  where  a  defendant  in  custody  was  about  to  execute  a  cognovit, 
and  the  jilaintiff 's  attorney  suggested  another  attorney  to  act  for  him, 
{his  own  attorney  not  being  in  the  way,)  to  whom  the  defendant  made 
no  objection,  but  went  to  his  office,  and  being  asked  by  that  attorney 
if  he  wished  him  to  attest  the  execution  as  his  attorney,  answered  in 
the  affirmative  : — Held,  that  this  was  an  express  naming  of  the  attorney 
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within  the  rule.  Blif/h  v.  Brewer,  1  C.  M.  &  11.  G51  ;  5  Tyrw, 
222. 

It  is  not  necessary  that  the  attorney  who  attends  on  behalf  of  a  pri* 
soner  to  expUiin  anil  attest  a  cof^novit  should  make  the  declaration  re- 
quired by  the  rule  H.  T.  2  Will.  4,  s.  72,  in  writing  on  the  cognovit. 
iiobinson  v.  Broohsbank,  4  Dowl.  395 

The  rule  as  to  the  presence  of  attorneys  at  the  execution  of  cognovits 
by  prisoners  does  not  apply  to  defendants  in  custody  on  final  pro- 
cess; and  the  fact  of  a  summons  having  issued  on  the  judgment  is 
immaterial.     France  v.  Clarhson,  5  Dowl.  699. 

Under  the  statute  1  &  2  Vic.  c.  1 10,  s.  9,  the  attestation  to  a  warrant 
of  attorney  or  cognovit  must  contain  words  which  show  with  certainty 
that  the  subscribing  attorney  is  the  attorney  of  the  person  executing 
it,  and  that  he  attests  or  subscribes  the  execution  thereof  as  the  attor- 
ney of  such  person.  Hibbert  v.  Barton,  10  Mee.  &  W.  678  ;  12  Law 
J.,  Ex.  70. 

A  double  attestation  (the  first  being  insufficient  under  1  &  2  Vic.  c. 
110,  s.  9)  does  not  invahdate  a  cognovit  or  warrant  of  attorney.  And 
where  a  cognovit  was  signed  by  'W.  T.,  and  attested  thus  :  "  Witness, 

J.  Bryant,  of ,  attorney-at-law."  "  Signed  in  the  presence  of  me, 

the  undersigned  ;  and  I  hereby  certify  and  declare,  that  I  am  the  at- 
torney of  tiie  said  W.  T.,  and  that  I  attended  at  his  request  to  inform 
him  of  this  cognovit,  and  that  I  have  informed  him  of  the  nature  and 
effect  hereof;  and  I  hereby  subscribe  my  name  as  his  attorney — R. 
Rowdy :" — It  was  held,  that  the  word  "  signed"  must  be  construed  to 
refer  to  the  signature  of  the  party  executing  the  cognovit,  and  not  to 
that  of  the  v/itness  Bryant,  and  therefore  that  the  second  attestation  was 
sufficient  on  the  face  of  it.    Lech/ard  v.  Thompson,  12  Law  J.,  Ex.  229. 

See  also  Attestation  of  warrant  of  attorney. 

The  terms  nf  a  cognovit  are  binding.^  If  the  terms  of  a  cognovit  be 
not  to  bring  error  or  delay  execution  it  is  binding.  Best  v.  Gompertz, 
2  C.  &  M.  427 ;  2  Dowl.  395. 

Ill  default  of  payment  of  any  instalment  on  cognovit,  execution  for 
the  whole.']     If  the  terms  of  a  cognovit  be,  that  execution  may  issue 

upon  default  in  payment  of  £ by  instalments,  execution  may 

issue  for  the  whole  amount,  on  any  default.  Rose  v.  Tombleson,  S 
Dowl.  49,  B.  C. 

Cognovit,  filing  of — execution^]  Where  a  party  taking  a  cognovit 
neglects  to  file  it  within  twenty-one  days,  it  cannot  in  any  case  be  made 
available  in  the  event  of  the  subsequent  bankruptcy  or  insolvency  of 
the  party  giving  it ;  not  even  when  the  judgment  has  been  entered  up, 
execution  issued,  and  seizure  and  sale  eflected  long  before  the  act  of 
bankruptcy  or  imprisonment  of  such  party,  and  no  fraud  is  suggested. 
"Where  the  proceeds  of  the  sale  have  been  ])aid  over  to  the  execution 
creditor,  before  the  bankruptcy  or  insolvency  of  the  party  giving  a 
cognovit,  the  assignees  subsequently  appointed  may  recover  such  pro- 
ceeds in  an  action  for  money  had  and  received.  Biffin  and  another, 
assignees,  v.  Yorke,  12  Law  J.,  C.  V.  162. 

Cognovit  filed  may  he  proved  by  an  examined  copy.']     A  cognovit 
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which  is  filed  may  be  proved  by  puttinnr  in  an  examined  copy  without 
producing  the  original,  and  the  subscribing  witness  may  prove  that  he 
saw  the  party  sign  a  cognovit,  of  which  the  paper  produced  is  a  copy. 
Scott  V.  Lewis,  7  C.  &  P.  347 — Coleridge,  J. 

Cognovit  in  an  action  on  the  case — inquiry  hy  the  master  of  the  da- 
mages.^ A  cognovit  in  an  action  for  damages  is  considered  as  a 
penalty,  and  the  court  will  direct  the  master  to  see  what  damage  has 
been  sustained.     Charrington  v.  Laing,  6  Bing.  242  ;  3  M.  &  P.  587. 

When  a  cognovit  may  he  givenJ]  To  ground  a  cognovit,  process 
must  be  sued  out,  but  need  not  be  served.  Kerbcy  v.  Jenkins,  2 
Tyrw.  499. 

A  cognovit  may  be  given  before  declaration.  Morley  y.  Hall,  2 
Dowl.  494. 

A  cognovit  may  be  given  at  any  time  after  process  has  issued,  even 
after  four  months  have  elapsed  from  the  time  of  its  teste.  Richardson 
V.  Daly  and  another,  4  Mee.  &  W.  384. 

Cognovit  may  be  given  by  a  debtor  in  execution.']  A  cognovit  given 
by  a  debtor  in  execution,  in  consideration  of  his  being  discharged,  is 
a  valid  instrument,  if  founded  upon  a  writ  sued  out ;  and  it  lies  upon 
the  party  impeaching  the  cognovit  to  show  that  no  writ  was  actually 
sued  out.  Shanley  v.  Colwell,  6  Mee.  &  W.  543;  9  Law  J.,  Ex.  176  ; 
8  Dowl.  373. 

A  cognovit  ivifh  surety  nndertaJcing  to  render  the  principal .^  A  cog- 
novit was  payable  by  instalments  ;  a  surety  agreed  to  render  the  prin- 
cipal within  seven  days  after  default,  upon  any  instalment  not  being 
paid : — Held,  that  the  surety  was  only  bound  to  render  the  principal 
once,  and  not  upon  a  subsequent  default.  Turner  v.  Payne,  3  N.  &  M. 
354;    1  Ad.  &E.  34. 

A  cognovit  given  under  duress."]  If  a  party,  under  a  belief  that  he  is 
under  duress,  executes  a  cognovit,  it  will  be  set  aside.  Turner  v. 
Shaw,  2  Dowl.  244,  Ex. 

Setting  aside  a  cognovit  for  want  of  a  stamp.]  On  a  motion  to  set 
aside  a  cognovit,  on  the  ground  of  no  stamp,  it  suffices  if  it  be  stamped 
before  cause  shown.  Clarke  v.  Jones,  3  Dowl.  277,  Ex.;  and  Rose  v. 
Tomblinson,  3  Dowl.  49,  Q.  B. 

Taxing  costs  on  cognovit.]  It  seems  that  the  rule  T.  T.  1  Will.  4, 
requiring  one  day's  notice  to  tax,  does  not  apply  to  the  taxation 
of  costs  on  a  cognovit.  Clothier  v.  Ess,  2  D.  &  C.  731 ;  3  M.  & 
Sc.  216. 

COMPUTATION  OF  TIME. 

Computation  of  time  for  goods  sold.]  Goods  were  sold  on  the  5th 
of  October,  to  be  paid  for  in  two  months  ; — Held,  that  an  action  for 
the  price  could  not  be  commenced  until  after  the  expiration  of  the  5th 
of  December.     IVebb  v.  Fairmaner,  3  Mee.  &  W.  473. 
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In  lepal  matters,  a  month  means  a  lunar  month  ;  but  in  commer- 
cial matters,  a  month  al\\ays  means  a  calendar  month.  Hart  v.  Mid- 
dleton,  2  Car.  &  K.  9— Pollock,  L.  C.  B. 

Computation  of  time  in  expiration  of  a  patent.'}  Original  letters 
patent,  for  a  term  of  fourteen  years,  were  dated  on  the  '2Gth  of  Febru- 
ary, 1825;  and  renewed  letters  patent  were  dated  on  tbe  20th  Fe- 
bruary, 1S39  : — Held,  that  the  day  of  the  date  must  be  reckoned  in- 
clusively, and  that  the  former  term  expired  on  the  25th  of  February, 
1839,  and,  consequently,  the  renewed  hitters  patent  were  granted  after 
the  original  letters  patent  had  expired.  Russell  v.  Ledsam,  14  Mee. 
&  W.  574. 

Computation  of  time  for  hringi-ng  action  under  Tithe  Commutation 
Act.~\  Semble,  that  the  issuing  and  not  the  service  of  a  writ  of  sum- 
mons is  the  commencement  of  an  action,  brought  with  a  view  of 
appealing  against  the  decision  of  a  tithe  commissioner  under  6  &  7 
Will.  4,  c.  71,  s.  46. 

But  the  court  will  not  grant  a  motion  for  setting  aside  such  writ, 
though  it  issued  on  the  9th  June,  nearly  three  months  after  the  deci- 
sion of  the  commissioner  had  been  notified,  and  was  not  served  till  the 
2nd  of  September  following,  an  assizes  having  in  the  mean  time  elapsed. 
Barker  v.  Birch,  12  Law  J.,  C.  P.  1. 

Computation  of  time  in  pleading — Christmas  holidays  intervening,'] 
"Where  a  declaration  is  delivered  on  the  24th  of  December,  the  plain- 
till' is  entitled  to  sign  judgment  on  the  3rd  of  January;  and  a  plaintiff 
having  neglected  to  do  so  under  the  erroneous  supposition  that  the 
Christmas  holidays  were  to  be  reckoned  in  computing  the  time  for 
pleading,  and  the  defendant  having  died  before  judgment  was  signed: 
— Held,  that  the  plaintiff  could  not  afterwards  enter  up  judgment 
nunc  pro  tunc.     Wilks  v.  Perks,  12  Law  J.,  C.  P.  145. 

CONSOLIDATION  OF  ACTIONS. 

Consolidation  of  actions — plaintiff's  consent  necessary^  Two 
actions  having  been  brought  by  the  same  plaintiffs  against  different 
defendants,  on  different  policies  of  insurance,  on  the  same  ship,  the 
court  would  not  consolidate  them  at  the  instance  of  the  defendants, 
without  the  consent  of  the  plaintiffs.  M'Gregor  v.  Horsfall  and 
M'Gregor  v.  Smith,  3  Mee.  &  W.  320  ;  7  Law  J.,  Ex.  71  ;  6  Dowl.  338. 

Consolidation  rule — trial  of  second  action  refused,  where  one  had 
been  twice  tried.}  The  court  having  granted  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence,  in  a  question  of  sea-worthiness, 
and  having  refused  a  second  new  trial  upon  a  verdict  the  same  way 
upon  the  same  evidence, — refused  also,  to  open  the  consohdation  rule, 
and  re-try  the  same  question,  in  another  action  against  another 
imderwriter  on  the  same  policy.  Foster  v.  Alvez,  3  Bing.  N.  C.  896  ; 
4  Scott,  535. 

Consolidation  of  actions  on  policies  of  assurance.'}  Where  actions 
against  underwriters  have  been  consolidated  by  rule  of  court,  and  the 
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defendant  has  obtained  a  verdict  in  one,  the  court  will  not  restrain  the 
])laintifFfrom  trying  a  second  cause,  included  in  the  same  rule,  till  the 
costs  of  the  first  are  paid.  Doyle  v.  Douglas,  4  B.  &  Ad.  544;  and 
Long  V.  Douglas,  ih.  545. 

Where  a  plaintiff  brings  several  actions  upon  the  same  policy  of  as- 
surance, against  several  underwriters,  the  court  will  not,  v.-ithout  the 
consent  of  the  plaintiff,  make  a  consolidation  rule  upon  the  terms  of 
both  plaintiff  and  defendant  being  bound  in  all  the  actions  by  the 
event  of  one.  Doyle  v.  Anderson  and  Doyle  v.  Stewart,  1  Ad.  &  E. 
635  ;  4  N.  &  M.  873. 

Consolidation  of  several  actions  hy  the  same  plaintiffs — power  of  the 
coiirt.^  The  plaintiffs  had  brought  ten  separate  actions  of  indebitatus 
assumpsit  against  ten  separate  defendants,  for  certain  tolls,  port  dues, 
anchorage,  buoyage,  and  other  duties,  alleged  to  be  incurred  by  them 
individually,  as  commanders  of  their  respective  vessels  : — Held,  that 
the  court  had  no  power,  at  the  request  of  the  defendants,  to  consoli- 
date the  above  actions ;  although  it  was  sworn  that  the  actions  were 
brought  in  respect  of  the  same  right,  and  that  the  trial  of  one  would 
decide  the  right  in  ail.  The  Corporation  of  Saltash  v.  Jackman,  1 
Dowl.  &  L.  851,  Q.  B. ;  13  Law  J.,  Q.  B.  105. 

COSTS. 

Security  for  costs,  affidavit  for.^  The  affidavit  stating  that  the 
plaintiff  is  residing  out  of  the  jurisdiction,  as  the  deponent  is  informed 
and  believes,  is  insufficient;  and  the  rule  having  been  discharged  for 
defect  in  the  affidavit,  could  not  be  renewed  on  an  amended  one. 
Joynes  v.  CoUinson,  2  Dowl.  &  L.  449;  13  Mee.  &  V»'.  55S.  and 
Sandys  V.  Hohler,  6  Dowl.  2/4. 

The  affidavit  in  support  of  a  motion  for  security  for  costs  must  show 
in  what  stage  the  proceedini^s  are.     Huntley  v.  Buhner,  6  Scott,  247. 

The  absence  of  a  plaintiff  abroad,  unless  it  is  shown  to  be  of  a  per- 
manent character,  is  not  a  ground  for  compelling  him  to  give 
security  for  costs.     Frodsharn  v.  Myers,  4  Dowl.  2S0. 

It  is  not  necessary  for  a  defendant  to  show  the  stage  of  the  pro- 
ceedings, in  order  to  obtain  a  rule  nisi  for  security  for  costs.  Cole  v. 
Beardy,  5  Dowl.  iGl. 

A  rule  nisi  for  security  for  costs  will  be  granted,  though  the  affi- 
davit do  not  state  in  what  stage  the  cause  is,  the  motion  being  at  the 
defendant's  peril  if  too  late.     Cole  v.  Perry,  1  T.  &  G.  1000. 

Security  for  costs,  time  of  applying  for.^  "Where  in  an  action  on  a 
bond,  the  defendant,  after  demand  of  over  and  before  plea,  applied  tor 
security,  the  defendant  residing  in  Dubhn  : — Held,  not  too  late.  West 
V.  Cooke,  2  Dowl.  &  L.  S34. 

By  the  ISth  rule  of  H.  T.  2  YN'ill.  4,  an  anplication  to  compel  the 
plaintiff  to  give  security  for  costs,  must  in  ordinary  cases  be  made 
before  issue  joined.  Doubling  v.  Harrison,  6  Mee.  &  W.  131 ;  8  Dowl. 
165. 

It  is  too  la'e  to  apply  for  security  for  costs  after  judgment  for  v/ant 
of  a  plea.     Bohrs  v.  Sessions,  2  Dowl.  710. 

A  rule  for  security  for  costs  may  be  obtained  after  an  order  for  time 
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to  plead.  117/50??,  V.  MincJiin,  2  C.  &  J.  S7 ;  1  Law  J.,  Ex.  39 ;  1 
Dowl.  299,  and  Gurncy  v.  Key,  3  Dowl.  559. 

Where  a  defendant  pleads,  after  it  has  come  to  his  knowledge  that 
the  plaintiff"  is  abroad,  the  court  will  not  oblige  the  latter  to  give 
eecurity  for  costs.     Brown  v.  Wright,  1  Dowl.  95. 

As  the  defendant  makes  the  motion  for  security  for  costs  at  his 
peril,  should  it  be  too  late,  his  affidavit  need  not  state  in  what  stage 
the  proceedings  are,  but  it  is  for  the  plaintiff  to  show  that  the  applica- 
tion is  out  of  time.  Jones  v.  Jones,  2  C.  &  J.  2()7 ;  1  Law  J.,  Ex. 
77  ;  2  Tyrw.  2lG. 

Before  applying  to  the  court  to  compel  a  party  to  give  security  for 
costs,  application  should  be  made  to  the  party,  Adams  v.  Brown,  1 
Law  J.,  C.  P.  1G7;  2  Mo.  &  Sc.  154  ;  1  Dowl.  273. 

Security  for  costs  under  an  interpleader  rule.']  A  party  made  de- 
fendant under  an  interpleader  rule  is  entitled  to  security  for  costs 
against  a  plaintiff,  a  foreigner,  although  the  original  had  not  required 
security.  Benazcch  v.  Basseit,  14  Law  J.,  C.  P.  148  ;  2  Duwl.  & 
L,  801. 

Security  for  costs — record  by  proviso — discontinuance  by  defendant's 
insolvency.']  As  a  general  rule,  a  defendant  cannot  be  called  on  to 
give  security  for  costs  ;  and  the  circumstance  of  his  taking  the  record 
down  by  proviso,  does  not  constitute  him  an  actor,  so  as  to  take  the 
case  out  of  the  rule. 

Nor  will  a  plaintiff  be  allowed  to  discontinue,  without  payment  of 
costs,  on  the  ground  of  the  defendant's  insolvency,  where  he  has 
taken  a  step  in  the  cause  after  notice  of  such  insolvency.  Ford  v. 
Stott,  11  Law  J.,  Q,.  B.  235. 

Security  for  costs — poverty  not  sufjicient  for.~\  It  is  no  sufficient 
ground  for  applying  to  this  court  to  compel  the  plaintiff  to  give 
security  for  costs,  that  he  is  in  extremely  destitute  circumstances,  and 
•wandering  about  from  place  to  place  without  a  home,  and  that  he 
had  stated  when  last  seen  that  he  knew  nothing  about  the  action,  and 
that  it  was  carried  on  by  the  attorney  entirely  on  his  own  authority, 
and  without  any  direction  or  sanction  from  him.  Armitage  v.  Graf- 
ton, 10  Jur.  377,  B.  C. ;  Williams,  J. 

A  plaintiff  will  not  be  compelled  to  give  security  for  costs  on 
account  of  his  povertj^  or  because  the  defendant  is  unable  to  as- 
certain the  place  of  his  abode.  Ross  v.  Jacques,  10  Law  J.,  Ex.  306  ; 
8  Mee.  &  W.  135. 

Security  for  costs — application  /o?-.]      An  application  to   compel 
the  plaintiff  to  give  security  for  costs,  on  the  ground  of  his  resid- 
ing out    of   the  jurisdiction    of  the  court,  may   be    made   after  an* 
order  has  been  obtained  for  time  to  plead  on  the  usual  terms. 

But  the  court  will  not  grant  such  an  application,  where  the  plaintiff, 
though  a  foreigner,  and  usually  residing  abroad,  is  at  the  time  ac- 
tually in  this  country.  Semble,  that  the  affidavit  to  ground  such  an 
application  is  sufficient,  if  it  states  that  the  deponent  believes  the 
plaintiff  resides  abroad.  Bowling  v.  Harman,  6  Mee.  &  W.  131  ;  9 
Lav/  J.,  Ex.  53  5  8  Dowl.  lC5. 
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The  court  by  the  9Sth  rule  of  H.T,  2  Will.  4,  has  a  discretionary 
power  to  require  security  for  costs,  notwithstanding  that  the  defendant 
has  proceeded  in  the  cause  after  he  knew  that  the  plaintiff  resided 
abroad.     Fletchew  v.  Lew,  5  N.  &  M.  351  ;  3  Ad.  &  E.  551. 

Security  does  not  apply  to  passed  costs,  nor  will  further  security 
be  required  for  a  new  trial.     Oxendeny.  Cropper,  A  Dowl,  574. 

An  admission  by  the  defendant  of  the  debt  is  no  answer  to  an 
application  for  security.  Ediabro'  c^  Leith  Company  v.  Dawson,  7 
Dowl.  573,  B.  C. 

A  party  will  not  be  called  on  to  find  security  on  the  ground  that 
the  proceedings  are  instigated  at  the  instance  of  another.  Hearsay  v. 
Pechell,  5  Bing.  N.  S.  466;  7  Dowl.  437- 

But  where  it  appeared  that  the  plaintiff  was  in  very  poor  circum- 
stances, and  the  action  was  carried  on  at  the  instance  of  another 
party,  the  court  ordered  security  for  costs  to  be  given.  Ball  v.  Ross, 
1  M.  &  G.  445  ;   1  Scott,  N.  C.  217. 

A  foreign  kincf  residing  out  of  this  countrj''  must  find  security. 
Emperor  of  Brazil  v.  Robinson,  5  Dowl.  522;  1  N.  &  P.  817  ;  and 
Otho,  King  of  Greece  v.  Wright,  6  Dowl.  12, 

A  peer  of  the  realm  is  not  bound  to  gi^'e  security  for  costs,  though 
resident  abroad.      Earl  nf  Ferrers  v.  Robins,  2  Dowl.  636,  Ex. 

It  is  no  ground  for  requiring  security  that  the  yjlaintiffs  have  com- 
pounded with  their  creditors,  and  the  circumstance  of  one  being 
resident  abroad,  carries  the  case  no  further.  Thomel  v.  Rollants,  2 
Man.  Gr.  &  Sc.  290. 

If  a  plaintiff  be  permanently  resident  abroad,  and  is  only  occa- 
sionally in  this  country,  he  will  be  liable  to  give  security  for  costs. 
Gurney  v.  Key,  3  Dov.d.  559. 

A  plaintiff  cannot  be  required  to  give  security  for  costs,  unless  it 
appears  that  he  is  gone  abroad  for  more  than  a  mere  temporary 
absence.     Taylor  v.  Eraser,  2  Dowl.  622. 

The  court  refused  to  compel  the  plaintiff  to  give  security  for  costs, 
upon  the  ground  that  he  was  an  uncertificated  bankrupt,  except  upon 
the  undertaking  of  the  defendant  not  to  plead  the  bankruptcy. 
Alexander  v.  Townley,  11  Law  J.,  C.  P.  322. 

Security  for  costs  ivJiere  insolvent  plaintiff  had  assigned  the  debt.l 
The  court  required  a  plaintiff,  who  it  was  alleged  was  in  insolvent 
circumstances,  to  give  security  for  costs  ;  where  it  appeared  that  he 
had  assigned,  amongst  other  property,  the  debt  for  which  the  action 
was  brought  to  two  of  his  creditors  in  trust  for  the  rest.  Perkins 
V.  Adcock,  3  Dowl.  &  L.  270;  15  Lav/ J.,  Ex.  7;  14  Mee.  &  W. 
808. 

Security  for  costs  where  plaintiff  became  bankrupt  after  new  trial 
granted.']  After  verdict  in  favour  of  the  plaintiff,  and  a  rule  for  a 
new  trial  made  absolute,  he  became  bankrupt ;  the  court  compelled 
him  to  give  security  for  costs,  although  there  was  no  affidavit  that 
the  action  was  carried  on  for  the  benefit  of  the  assignees.  Denton 
V.  Williams,  8  Dowl.  123. 

Security  for  costs  in  a  joint  action  by  husband  and  loife,  the  former 
being  abroad,']     In  an    action  by  husband  and  wife  for  a  personal 
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injury  to  the  wife,  if  the  husband  he  resident  abroad,  he  must  give 
security  for  costs,  allhougli  the  wife  be  resident  in  England. 

An  allegation,  in  an  affidavit  to  obtain  security  for  costs,  that  the 
plaintiflf  is  residinf^  abroad,  is  ])rima  facie  a  sufficient  statement  that 
he  is  not  abroad  for  a  mere  temporary  purpose.  Hanmer  v.  Mangles, 
12  Mce.  &  W.  313  ;  1  Dowl.  &  L.  394. 

Security  for  costs  from  prochein  awT/.l  The  fact  of  the  father  of  an 
infant  plaintiff  beinff  insolvent,  is  not  of  itself  a  sufficient  ground  for 
refusing  his  a])pointment  as  i)rochein  amy,  or  if  appointed  before 
insolvency,  of  requiring  security  for  costs;  but  the  court  on  full 
knowledge  of  the  circumstances,  will  exercise  its  discretion.  Duckett 
V.  Sutchdl,  1  Dowl.  &  L.  980,  Ex. 

After  security  found,  the  amount  ivlll  not  he  increased.l  The  court 
refused,  in  an  action  of  libel,  to  increase  the  amount  of  security,  on 
the  ground  of  the  sum  ordered  (400Z.1  being  inadequate  to  cover  the 
expected  expenses  of  foreign  witnesses,  &c.  Fizani  v.  Laivson,  5 
Scott,  418;  and  Kent  v.  Poole,  7  Dowl.  572. 

But  where  a  commission  to  examine  witnesses  abroad  issued,  it  was 
referred  to  the  master  whether  the  amount  of  ihe  security  ought  to  be 
increased.     De  Rossi  v.  Polhill,  7  Scott,  83G. 

After  security  given  it  cannot  be  rescinded.']  A  surety  cannot  apply 
to  be  relieved,  because  the  plaintiff  has  returned  to  England.  Bad- 
nail  V.  Hall,  4  M.  &  W.  535 ;  7  Dowl.  19. 

"Where  security  for  costs  has  been  given,  the  defendant  will  not  be 
entitled  to  fresh  security,  if  the  sureties  become  insolvent.  Jones  v. 
Jacobs,  2  Dowl.  442. 

Costs  of  a  second  motion  not  allowed  where  its  object  might  have  been 
included  in  the  fii'st.'}  Where  a  previous  application  to  set  aside  a 
fi.  fa.  on  a  judgment,  on  the  alleged  ground  of  its  having  been  signed 
against  good  faith,  had  been  granted,  but  it  was  no  ])art  of  the  appli- 
cation that  the  judgment  should  be  set  aside;  and  the  defendant 
afterwards,  on  the  same  affidavits  apphed  for  a  rule  to  stay  all  further 
proceedings  in  the  action,  the  rule  was  granted,  but  without  costs,  as 
it  might  have  been  included  in  the  first  motion.  Philpot  v.  Thomjjson, 
2  Dowl.  &  L.  18. 

Costs  allowed  at  chambers.']  A  judge  at  chambers  has  a  discre- 
tionary ])ower  to  allow  a  plea  to  be  amended,  upon  payment  of  a  stated 
sum  for  costs,  instead  of  costs  generally,  and  the  court,  where  imder 
circumstances  only  6s.  8d.  had  been  allowed,  refused  to  rescind  it. 
Tomlinson  v.  Bollard,  4  Ad.  &  Ell.  N.  S.  C42 ;  3  Gale  &  D.  6o7. 

When  an  application  is  made  to  a  judge  at  chambers  to  amend  the 
declaration  he  has  the  power  of  determining  the  amount  of  costs  to 
be  paid  as  the  consideration  for  making  the  order.  Collins  v.  Aaron, 
6  Dowl.  423. 

A  judge  at  chambers  may  award  costs  as  part  of  his  order.  Doe  d. 
Prescott  V.  Roe,  9  Bing.  104  ;  1  Dowl.  274  ;  and  Hughes  v.  Brand, 
2  Dowl.  131. 

It  was  resolved  by  rdl  the  judges,  that  a  single  judge  at  chambers 
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has  power  to  give  costs  upon  a  summons  ;  but  they  also  at  the  same 
time  resolved  not  to  exercise  this  power  but  in  extreme  cases.  Bridge 
V.  Wric/ht,  4  N.  &  M.  5  ;  2  Ad.  &  E.  48. 

If  a  juda;e  at  chambers  decline  giving  costs,  the  court  will  not 
entertain  an  application  on  the  subject ;  but  discharge  the  motion 
with  costs.     Bavy  v.  Brown,  1  Bing.  N.  S.  460  ;  1  Scott,  3S4. 

Costs  of  several  issues.']  Where  several  pleas  are  pleaded,  and  one  of 
them,  which  amounts  to  an  answer  to  the  whole  cause  of  action,  is 
found  for  the  defendant,  and  others  for  the  plaintiff,  the  latter  is 
entitled  to  the  costs  of  the  issues  found  for  him,  including  a  portion 
of  the  briefs  and  counsel's  fees.     Hazleivood  v.  Back,  9  Mee.  &  W.  1. 

But  where  the  costs  of  an  issue  found  for  the  defendant  will  mani- 
festly exceed  the  costs  of  the  issues  found  for  the  plaintiS',  the  plain- 
tiff is  not  entitled  to  retain  the  postea  in  his  possession;  but  the 
court,  on  the  application  of  the  defendant,  will  order  him  to  re-deliver 
it  to  the  ofliicer,  for  the  purpose  of  proceeding  to  taxation.  Staley  v. 
Long,  6  Law  J.,  C.  P.  191  ;  3  Bing.  N.  C.  7S1  ;  5  Dowl.  dl6. 

On  discontinuance  after  new  trial  granted — costs  of  former  trial.'] 
Where  the  defendant  had  a  verdict  on  one  of  two  issues  in  a  cause, 
and  the  plaintiff  on  the  other  issue,  and  the  defendant  obtained  a  rule 
for  a  new  trial  on  the  latter  issue,  on  the  ground  of  misdirection, 
■whereupon  the  plaintiff  discontinued  : — Held,  that  the  defendant  was 
not  entitled  to  the  costs  of  the  trial.  Earl  of  Macclesfield  v.  Bradley, 
7  Mee.  &  W,  570. 

Execution  for  costs  under  an  interpleader  order.]  A  party  entitled 
to  costs  under  an  interpleader  order  is  not  bound  to  take  out  execution 
under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  5S,  s.  7,  but  may  make 
the  order  a  rule  of  court,  and  take  out  execution  under  1  &  2  Vic. 
c.  110,  s.  IS.     Cetti  v.  Bartlett,  9  Mee.  &  W.  840. 

Jurisdiction  as  to  costs  under  Interpleader  Act.]  The  assignees  of 
a  bankrupt,  to  whom  certain  goods  were  consigned,  having  set  up  a 
claim  to  the  goods  in  the  hands  of  the  defendants  the  carriers,  the 
defendants  appUed  to  a  judge  under  the  first  section  of  the  Inter- 
pleader Act,  and  obtained  an  order,  that  unless  cause  were  shown  to 
the  contrary  on  a  day  named,  the  assignees  should  be  barred  their 
claim,  and  pay  the  defendant's  costs.  The  assignees  attended  on  the 
day  named,  and  objected  to  the  payment  of  the  costs  by  them ;  and 
the  order  was  discharged.  Several  summonses  were  subsequently 
served,  calling  on  the  plaintiffs  (the  vendors)  and  the  assignees  to  state 
the  nature  and  particulars  of  their  respective  claims.  The  assignees 
did  not  attend  on  any  of  these  summonses : — Held,  that  the  judge 
had  no  jurisdiction  under  the  act  to  order  the  assignees  to  pay  costs. 
Grazebrook  v.  Pickford,  10  Mee.  &  W.  279. 

Co.'its  of  making  a  judge's  order  a  rule  of  court.]  In  order  to 
obtain  the  costs  of  making  a  judge's  order  a  rule  of  court,  the  proper 
course  is  to  move  for  a  rule  to  show  cause  why  the  party  should  not 
pay  the  costs  of  making  the  order  a  rule  of  court  and  to  incorporate 
it  with  the  rule  for  making  the  order  a  rule  of  court,  Rcgina  v. 
Gameson,  G  Mee,  &  W.  G03;  9  Law  J.,  Ex.  322. 
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SetHiig  off  costs.']  Interlocutory  costs  may  he  set  off  against  final, 
without  reference  to  the  attorney's  lien.  Hol'ldai/  v.  Lawes,  3  Bing. 
N.  S.  776  ;  5  Dowl.  G3G. 

Where  a  defendant  is  taken  in  execution  for  the  deht  and  costs 
recovered  in  an  action,  he  is  entitled  to  recover  interlocutory  costs  in 
that  action  which  have  not  heen  set  offon  taxation.  Beard  v.  McCarthy, 
9  Dowl.  136.  B.  C. 

Costs  of  the  day  are  the  subject  of  a  set-off  ag'ainst  the  costs  of  a 
new  trial.     Doe  d.  Danc/erfield  v.  Allsop,  9  B.  &  C.  760. 

Costs  of  a  rule  may  be  set-ofF  against  the  costs  of  the  cause.  Doe 
V.  Carter,  8  Bing.  330. 

Where  some  issues  are  found  for  the  plaintiff  and  others  found  for  the 
defendant,  the  costs  may  be  set  off  against  each  other.  Neivton  v. 
Harland,  6  Dowl.  644. 

The  rale  Hil.  2  Will.  4,  No.  93,  which  prevents  a  set-off  of  costs 
to  defeat  the  lien  of  the  plaintiff's  attorney,  does  not  apply  to  restrain 
the  master  from  deducting  the  costs  of  the  issues  found  for  the 
defendant  from  those  found  for  the  plaintiff,  and  allowing  the  balance 
only,  according  to  No.  74.  Eades  v.  Everett,  4  Law  J.,  Ex,  221  ; 
3  Dowl.  687. 

Costs  in  equity  may  be  set  off  against  costs  at  law.  Webber  v. 
Nicholas,  4  Bing.  16. 

But  not  where  an  attachment  has  issued.  Wenharn  v.  Fowle,  2  Dowl. 
444,  B.  C. 

Nor  in  one  court,  where  an  attachment  has  issued  in  another.  Dicas 
V.  Warne,  1  Scott,  584. 

Costs  incurred  in  the  Bankruptcy  Court  cannot  be  set  off  against 
costs  in  the  Common  Pleas.     Woodroffe  v.  Wootton,  4  Scott,  364. 

Where  the  plaintiff  had  been  nonsuited,  and  the  defendant's  costs 
had  been  taxed.  On  motion  on  behalf  of  the  plaintiff,  for  leave  to  set 
off  these  costs  against  the  costs  which  would  be  taxed  for  the  plaintiff 
against  the  defendant  in  another  case  (Doe  d.  Masterman  v.  Malin), 
wherein  the  plaintiff"  had  a  verdict,  but  on  which  a  rule  to  show  cause 
for  a  new  trial  was  pending  : — Held,  that  the  costs  must  be  taxed 
before  they  could  !)e  set  off.     Masterman  v.  Malin,  7  Bing,  435. 

Where  a  plaintiff's  rule  to  enlarge  a  prior  rule  was  discharged  with 
costs,  of  which  they  ])aid  the  defendant  but  a  small  portion ;  and  the 
plaintiffs  signed  judgment  in  their  action  against  the  defendant,  for 
want  of  a  plea,  and  duly  taxed  costs,  and  upon  the  taxation  the 
defendant  alleged  his  right  to  set  off  the  costs  of  the  rule  against  those 
of  the  action,  but  made  no  formal  demand,  and  finally  to  avoid  exe- 
cution, paid  the  entire  costs,  still  alleging  his  claim,  upon  an  applica- 
tion to  deduct  the  costs  of  the  rule  from  those  of  the  action: — Held, 
that  the  defendant  v/as  entitled  to  deduct  so  much  of  the  costs  of  the 
rule  as  remained  due,  and  the  plaintiffs  were  bound  to  pay  them,  but 
without  costs,  inasmuch  as  both  ])arties  were  in  fault,  the  plaintiffs  in 
not  allowing  the  deduction,  being,  as  they  must  have  been,  aware  of 
the  cross  demand,  and  the  defendant  in  not  making,  as  he  should  have 
done,  a  formal  claim,  and  in  requiring  the  payment  of  an  entire  sum, 
when  a  part  had  been  already  allowed.  Abcrnethy  v.  Paton,  5  Bing. 
N.  C.  276  ;  7  Scott,  122  ;  S  Law  J.,  C.  P.  205. 

Where,  in  an  action  of  trespass,  there  were  several  defendants,  who 
pleaded  severally,  one  of  whom  was  found  guilty,  and  the  other  tliree 
had  a  verdict  for  them  on  the  several  issues ; — Held,  that  the  costs  of 
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the  defendants  who  obtained  a  verdict  might  be  set  off  aojainst  the 
costs  of  the  plaintiff,  whicli  he  was  entitled  to  as  against  the  one 
defendant,  who  was  found  guilty,  notwithstanding  the  attorney's  lien. 
Lee\.  Kendall,  3  Law  J„  K.  B.  19;  5  N.  &  M.  3-10. 

When  a  defendant  is  entitled  to  costs  in  respect  of  a  judgment 
obtained  by  him,  as  in  case  of  a  nonsuit,  and  the  plaintiff  afterwards 
recovers  a  verdict,  the  master  may  set  oft  tlie  costs  of  the  plaintiiF 
against  those  of  the  defendant,  without  any  motion  being  made  to  the 
court  for  that  purpose.     Paxton  v.  Wijllie,  10  Law  J.,  C.  P.  292. 

.  Costs  of  an  application  to  the  court  which  ought  to  have  been  at  cham- 
bers.^ On  an  application  to  the  court  to  set  aside  a  declaration  for 
irregularity : — Held,  that  where  the  application  should  have  been  to 
a  judge  at  chambers,  the  court  will  not  give  the  defendant  the  costs 
of  the  application  to  the  court.   JVkite  v.  Feltkam,  16  Law  J.,  C.  P.  14. 

Costs  in  opposing  -writ  of  habeas  corpus  ad  subjiciendum  not  allowed.} 
Where  the  court  directs  a  v/rit  of  habeas  corpus  ad  subjiciendum  to 
issue,  with  notice  to  a  party  interested  in  opposing  the  prisoner's  dis- 
charge, and  the  latter  is  rem.anded  to  his  former  custody,  the  courts 
do  not  allow  the  costs  of  the  opnosition.  In  re  Cobbett,  3  Dowl.  & 
L.  79. 

Costs  of  an  abortive  trial.']  Where,  on  the  trial  of  a  cause,  the  jury 
were  unable  to  agree,  and  were  in  consequence  discharged  by  the  judge 
without  having  given  a  verdict,  and  the  associate  indorsed  the  record 
as  a  remanet ;  and  the  cause  being  tried  again,  the  plaintiff  had  a 
verdict: — Held,  that  he  was  not  entitled  to  the  costs  of  the  first  trial- 
Brown  v.  Clarke,  12  Mee.  &  Yv'',  25. 

Costs  may  be  taxed  on  payment  of  less  than  is  indorsed  on  writ.^ 
Where  a  defendant  within  four  days  from  the  service  pays  the  amount 
of  the  debt  indorsed  on  the  writ  of  summons,  he  is  entitled  to  have 
the  costs  taxed,  though  he  pays  less  than  the  amount  of  the  costs 
demanded  by  the  indorsement.  Hunter  v.  Russell,  6  Scott  X.  R.  627. 

Costs  of  a  party  appearing  on  a  rule  served  on  Mm.']  A  party  upon 
whom  the  rule  does  not  call  is  not  obliged  to  show  cause,  because  he 
is  served  with  the  rule  :  and  if  he  does,  the  court  will  not  give  hitn  his 
costs  of  appearing.     Johnson  v.  Marriatt,  2  Dowl.  343. 

Costs  on  a  motion  to  support  a  rule  or  order.]  A  party  appearing 
on  a  rule  to  support  a  judicial  decision  in  his  favour  is  not  subjected 
to  the  payment  of  costs.  The  Queen  v.  Sheriff  of  Middlesex  in  Walker 
V.  Blackwall  Railway  Company,  5  Q.  B.  Rep.  365. 

Costs  of  the  day  for  not  proceeding  to  trial.]  A  rule  calling  ujjon 
the  plaintiff  to  pay  the  costs  of  not  ])roceeding  to  trial,  pursuant  to 
notice,  is  a  motion  of  course,  against  which  the  plaintiff  cannot  show 
cause.     Alden  v.  Story,  12  Law  J.,  Q.  B.  0. 

In  the  Exchequer  a  rule  for  the  costs  of  the  day  is  a  rule  nisi,  which 
makes  itself  absolute,  unless  cause  be  shown  on  or  before  a  certain 
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day,  and  cause  cannot  be  shown  after  that  day.  Scott  v.  Marshall,  2 
Tynv.  176;  '2  C.  &  J.  60. 

This  rule  cannot  be  with  a  stay  of  proceedinors,  although  two  days' 
notice  of  the  motion  be  ^iven.     Eager  v.  Cuthill,  3  Mee.  &  W.  60. 

Nor  will  proceedings  be  stayed  until  the  costs  be  paid.  Gibbs  v. 
Giles,  7  Dowl.  325. 

Where  the  issue  was  joined  in  July,  and  notice  of  trial  given  for  the 
then  ensuing  assizes,  and  the  plaintiff  did  not  go  to  trial,  pursuant 
to  this  notice,  nor  yet  countermand  the  notice,  the  rule  to  i)ay  costs 
was,  in  the  Common  Pleas,  made  absolute  in  the  lirst  instance.  Rus- 
sell V.  Hill,  6  Jur.  106,  C.  P. 

Payment  of  costs  of  the  day  means  the  same  as  if  the  record  were 
withdrawn.      Walker  v.  Lane,  3  Dowl.  504,  Ex. 

On  moving  for  such  costs  it  must  be  shown  costs  were  incurred. 
Ray  V.  Sharp,  4  Dowl.  354,  Ex. ;   see  Poiuell  v.  James,  p.  81. 

Where  the  plaintiti"  and  the  defendant  lioth  take  the  record  down 
for  trial,  but  the  plaintiff  withdraws  his,  and  it  is  agreed  to  make  the 
cause  a  remanet,  neither  is  entitled  to  the  costs  of  the  day.  Bloiu  v. 
Wijatt,  7  Dowl.  86;  4  Mee.  &  W.  407. 

After  four  terms,  previous  to  moving  for  costs  of  the  day,  a  term's 
notice  is  not  necessary.     French  v.  Burton,  2  C.  &  J.  634. 

After  the  rule  for  judgment  is  discharged,  a  rule  may  be  obtained 
for  the  costs.     Thomas  v.  Williams,  4  B.  &  C.  260. 

Costs  of  the  day  may  be  moved  for  after  peremptory  undertaMng ."] 
Costs  of  the  day  for  not  proceeding  to  trial  may  be  moved  for  after 
a  rule  for  judgment,  as  in  case  of  nonsuit,  has  been  discharged  on  a 
peremptory  undertaking.  Thomas  v.  Williams,  4  B.  &  C.  260  ;  Ilochin 
V.  Reid,  1  C.  &  J.  466. 

Costs  of  the  day  may  be  ordered  on  discharging  rule  for  judgment.'] 
Costs  of  the  day  for  not  proceeding  to  trial  may  be  obtained  as  a 
separate  part  of  the  order  for  discharging  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  but  not  as  a  condition  for  discharging  that  rule. 
Lenniker  v.  Barr,  2  C.  &  J.  473 ;   1  Dowl.  563. 

A  defendant  may  insist  upon  an  undertaking  to  pay  the  costs  of  the 
day,  if  any,  when  a  rule  for  judgment  as  in  case  of  a  nonsuit  is  dis- 
charged, although  he  does  not  show  in  his  affidavit  that  any  costs 
have  been  incurred.  Doe  v.  Owen,  5  Law  J.,  Ex.  158;  and  Doe  d. 
Humpherys  v.  Owen,  I  Mee.  &  W.  322  ;   1  T.  &  G.  944. 

On  a  motion  for  costs  of  the  day  for  not  proceeding  to  trial  on  two 
different  occasions,  pursuant  to  notice,  the  court  will  not  make  the 
payment  of  those  costs  a  condition  precedent  to  the  plaintiff''s  trying 
his  cause.     Shoredick  v.  Gilbard,  8  Dowl.  296. 

A  proposal  to  refer  does  not  disentitle  defendant  to  costs  of  the  day."] 
A  ])roposal  to  refer,  made  after  the  commission  day  : — Held,  not  to 
warrant  the  plaintiif  in  not  proceeding  to  trial,  and  that  he  was  liable 
to  pay  the  costs  of  the  day.     Eaton  v.  Shuckburgh,  2  Dowl.  624. 

Costs  of  the  day  may  be  moved  for  after  final  judgment.']     Costs  of 
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the  day  for  not  proceeding  to  trial  pursuant  to  notice,  may  be  moved 
after  tlie  signing  of  final  judgment,  and  taxation  of  costs  by  the 
plaintiff.     Redil  v.  Lucoch,' 2  C.  &  M.  337  ;  3  Law  J.,  Ex.  16. 

Costs  of  the  day,  execution  may  issue  after  master's  allocatur  on 
rule.^  Where  the  master,  by  his  allocatur  on  the  back  of  the  rule  of 
court,  has  allowed  to  the  defendant  a  sum  for  the  costs  of  the  day 
upon  the  plaintiff  not  proceeding  to  trial,  that  sum  becomes  a  sum 
payable  under  1  &  2  Vic.  c.  110,  s.  IS,  for  which  he  may  issue  execu- 
tion, without  any  further  rule  of  court  directing  the  plaintiff  to  pay 
the  money.     Hodgson  v.  Paterson,  11  Law  J.,  C.  P.  289. 

Costs  of  the  day  not  allowed  when  a  cause  is  a  remanet.'\  Where  a 
cause  was  at  issue,  and  notice  of  trial  given  for  the  first  sittings  in 
term  ;  but  by  reason  of  the  length  of  the  cause  list  it  was  not  then 
tried,  and  stood  for  the  second  sitting,  and  upon  it  being  called  on  at 
the  second  sitting,  the  plaintiff  withdrew  the  record ;  it  was  held,  that 
the  defendant  was  not  entitled  to  his  costs  incurred  at  the  first  sitting. 
Brett  V.  Stone,  1  Dowl.  &  L.  140,  Q.  B. 

Costs  of  the  day,  requisites  of  affidavit  for ^  In  an  affidavit  in  sup- 
port of  a  rule  nisi  for  costs  of  the  day  for  nut  ])roceeding  to  trial,  it 
is  sufficient  to  state  the  joinder  of  issue,  notice  of  trial,  and  default 
of  plaintiff,  without  showing  that  any  costs  were  incurred  by  the 
defendant.     Powell  v.  James,  1  Dowl.  &  L.  415,  Ex. 

Costs  taxable  on  reduced  scale.^  Where  a  cause  is  referred  at  Nisi 
Prius,  care  should  be  taken  to  give  the  arbitrator  the  same  power  of 
certifying  that  it  was  a  fit  cause  to  be  tried  before  a  judge,  as  the 
judge  at  Nisi  Prius  would  have  had;  otherwise  if  the  award  be  imder 
20/.,  the  master  must  tax  on  the  reduced  scale,  Warren  v.  Smith,  5 
Mee.  &  W.  159. 

Where  the  defendant,  just  before  the  assizes,  in  order  to  save  the 
expenses  of  the  trial,  agreed  to  withdraw  his  plea,  and  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment  for  11/.  125.,  and  that  on  pay- 
ment of  that  sum,  with  costs  to  be  taxed,  the  proceedings  should  be 
stayed : — Held,  that  the  costs  must  be  taxed  on  the  reduced  scale. 
Cooke  V.  Hunt,  5  Mee.  &  W.  I6l. 

Plaintiff  entitled  to  higher  scale  of  costs  where  the  cause  could  not 
have  been  tried  by  a  sheriff.^  The  plaintiff,  in  an  action  for  his  im- 
proper dismissal  from  the  defendant's  service,  recovered  20/.  damages. 
The  judge  did  not  certify  that  the  cause  was  proper  to  be  tried  before 
him.  It  was  admitted  that  it  could  not  have  been  tried  before  the 
sheriff: — Held,  that  the  plaintill"  was  entitled  to  have  his  costs  taxed 
upon  the  higher  scale.  IValtJier  \.  Mess,  14  Law  J.,  Q.  B.  230;  2 
Dowl.  &  L.  961. 

Costs  of  a  first  trial  after  an  abortive  reference.^  Where  a  cause 
is  referred  by  order  of  Nisi  Prius,  and  the  award  is  afterwards  set 
aside  on  the  ground  of  the  arbitrator  not  having  adjudicated  on  all 
the  matters  referred,  and  the  cause  is  tried  again,  the  party  ultimately 
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succeeding  is  not  entiUeil  to  the  costs  of  the  first  trial.     Wood  v. 
Duncan,  S^Mee.  &  W,  87;  7  Dowl.  344. 

Costs  occasioned  hi/  r/ranting  a  new  writ  of  inquiry.']  Where  the 
court  had  set  aside  a  writ  of  inqnir)',  and  awarded  a  fresh  writ  in  con- 
sequence of  the  rejection  of  evidence  tendered  hy  the  defendant,  who, 
instead  of  goinjj;  down  to  a  second  assessment  of  damages,  paid  the 
whole  amount  of  the  verdict :— Held,  that  the  master  was  wrong  in 
allowing  the  plaintiff  the  costs  of  that  inquiry.  Porter  v.  Cooper,  4 
Law  J.,  Ex.  192  ;  2  C.  M.  &  R.  232. 

Costs  of  a  previous  trial  after  judgment  on  special  case^  Plaintiff 
obtained  a  verdict,  M-ith  leave  to  the  defendant  to  move  for  a  nonsuit, 
and  the  defendant  ohtained  a  rule  nisi  to  enter  a  nonsuit  or  a  verdict 
for  the  defjndant.  On  showing  cause,  the  court  directed  a  special 
case,  on  which  they  afterwards  gave  judgment  for  the  defendant : — 
Held,  that  the  defendant  was  entitled  to  the  costs  of  the  trial.  Tohin 
V.  Crawford  and  others,  12  Law  J.,  Ex.  77. 

Costs  on  an  application  to  take  money  out  of  court^  If  an  applica- 
tion to  take  money  out  of  court  is  granted,  and  the  rule  is  silent  as  to 
costs,  the  successful  party  is  entitled  to  the  costs  of  the  apphcation. 
liyre  v.  Thorpe,  G  Dowl.  7GS. 

A  defendant  not  entitled  to  costs  of  appearing  on  a  rule  which,  if 
granted,  is  in  his  favour.']  Where,  the  defendant  having  changed  the 
venue,  the  plaintiff  has  brought  it  back  upon  the  ordinary  undertaking, 
the  court  will,  upon  the  application  of  the  plaintiff,  discharge  that  rule 
upon  payment  of  the  costs;  and  if  the  rule  nisi  for  discharging  that 
rule  be  drawn  up  on  the  terms  of  paying  to  the  defendant  the  costs  of 
and  occasioned  by  the  rule  to  change  the  venue,  as  well  as  of  the  ap- 
plication, the  court  will  not  grant  the  defendant  the  costs  of  showing 
cause.     Robinson  and  another  v.  Crewdson,  15  Law  J.,  C.  P.  152. 

Costs  on  amendment  on  demurrer.]  After  demurrer,  -when  the  party 
has  leave  to  amend  upon  payment  of  costs,  costs  for  matters  not  con- 
nected with  the  demurrer  should  not  be  claimed.  Jones  v.  Roberts,  2 
Dowl.  374,  Ex. 

If  a  party  pays  the  costs  of  an  amendment  under  a  judge's  order, 
it  is  too  late  afterwards  to  apply  for  the  costs  of  the  demurrer.  Baden 
V.  Flight,  5  Scott,  273  ;  6  Dowl.  177. 

Costs  where  action  arose  within  the  jurisdiction  of  a  local  Court 
of  Requests.]  Where  the  defendant  had  a  verdict  upon  issue  joined, 
on  a  ])lea  alleging  that  the  cause  of  action  arose  within  the  jurisdiction 
of  the  Westminster  Court  of  Requests  : — Held,  that  it  was  unnecessary 
to  enter  a  suggestion  upon  the  roll  to  deprive  the  plaintiff  of  costs. 
King  V.  Walford,  1  Dowl.  &  L.  790,  C.  P. 

Affidavits  on  which  a  rule  is  sought  to  be  obtained  to  enter  a  sug- 
gestion on  the  roll,  to  deprive  plaintiff  of  costs,  under  a  Court  of 
Requests  Act,  need  not  negative  the  exceptions  to  the  jurisdiction 
contained  in  a  proviso  of  the  act.     It  is  sufficient  if  it  appear  on  the 
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face  of  them,  that  the  writ  is  indorsed  for  a  sum  within  that  which  the 
act  prescribes,  and  if  there  be  a  substantive  alleo^ation  that  the  sum  is 
one  recoverable  in  the  Courts  of  Requests.  Pomfrey  v.  Cottrell,  1 
Dowl.  &  L.  845,  C.  P. 

Costs  of  a  trial  rendered  abortive  hy  the  misconduct  of  the  jury. "l 
Where  a  trial  is  rendered  abortive  by  the  misconduct  or  failure  of  the 
jury,  and  the  cause  is  tried  a  second  time,  the  successful  party  is  not 
entitled  to  the  costs  of  the  first  trial.  Brown  v.  Clarke,  1  Dowl.  &  L. 
409,  Ex.;   13  Law  J.,  Ex.  36. 

Costs  of  an  arbitration.']  Costs  of  an  arbitration  under  an  order  of 
Nisi  Prius  are  not  costs  in  the  cause.  Taylor  v.  Lady  Gordon,  9 
Bing.  570;  2  M.  &  Sc.  725. 

Costs  to  abide  the  event  on  a  reference — award  tinder  40^.]  Where 
a  cause  is  referred  to  arbitration,  and  the  costs  are  to  abide  the  event, 
the  defendant  is  entitled  to  them,  if  it  appear  by  the  award  that  the 
plaintiff's  demand  is  under  405..  which  might  have  been  recovered  ia 
a  court  of  conscience.     Butler  v.  Grubb,  3  Doug.  217. 

Costs  in  trover.]  Where  a  plaintiff,  in  an  action  of  trover,  succeeds 
as  to  part  of  his  claim,  and  fails  as  to  the  I'est,  he  is  not  entitled  to  the 
costs  of  that  part  as  to  which  he  has  failed.  Williams  v.  The  Great 
Western  Railway  Company,  10  Law  J.,  Ex.  472. 

Costs  on  writ  of  inquiry  after  judgment  on  demurrer.]  A  plaintiff, 
for  whom  judgment  has  been  given  upon  demurrer  in  an  action  of  tres- 
pass, and  who  subsequently  obtains  one  farthing  damages  only,  on  a 
writ  of  inquiry,  is  entitled  to  the  costs  of  the  cause  v/ithout  a  certifi- 
cate, notv.'ithstandingthe  statute  3  &  4  Vic.  c.  24,  s.  2  ;  as  that  statute 
does  not  apply  to  judgments  upon  demurrer,  or  inquiries  consequent 
upon  them.     Taylor  v.  Rolf e  and  others,  13  Law  J.,  Q.B.  39. 

Costs  on  feigned  issue  under  the  Tithe  Commutation  Act.]  On  a 
feigned  issue  under  the  Tithe  Commutation  Act,  the  successful  party 
is  to  be  allowed  costs,  unless  he  has  disentitled  himself  by  misconduct 
or  otherwise.     Earl  of  Stamford  v.  Dunbar,  2  Dowl.  &  L.  852,  Ex. 

Costs  on  trial  of  issues  of  fact  and  judgment  on  demurrer.]  The 
plaintiff  having  obtained  judgment  on  demurrer  to  a  replication,  the 
cause  went  down  to  trial  upon  issues  of  fact,  witliout  a  venire  tarn  quam. 
The  plaintiff  recovered  only  20*-.  damages,  and  the  judge  refused  to 
certify  under  3  Sj  4  Vic.  c.  24  : — Held,  that  the  plaintiff  was  only  en- 
titled to  the  costs  of  the  demurrer,  Poole  v.  Grantham,  2  Dowl.  &  L. 
622,  C.  P. 

Costs  of  witnesses  before  an  arbitrator.]  The  costs  of  witnesses  ex- 
amined before  an  arbitrator  on  a  reference  of  a  cause,  to  prove  the 
issues  in  the  cause,  are  not  costs  in  the  cause,  but  costs  of  the  refer- 
ence.    Brown  v.  Nelson,  13  Mee.  &  W.  397. 

Costs  in  a  joint  action  by  husband  and  wife.]     In  a  joint  action  by 
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husband  and  wife  for  libel  on  the  wife,  ibe  defendant  had  judgment, 
and  took  out  execution  for  the  costs  against  the  husband  alone,  and 
subsequently  issued  a  ca.  sa.  ajjainst  both: — Held,  that  the  latter  was 
irre<rular  ;  and  the  husband  havint?  been  discharged  under  the  Insolvent 
Debtors  Act,  quaere,  if  an  audita  querela  would  lie  ?  Newton  v.  Rowe, 
7  Man,  &  G.  329. 

LiubUlty  of  executors  to  costs.']  As  a  general  rule,  since  the  statute 
3  &  4  Will.  4,  c.  42,  s.  31,  executors,  plaintiffs,  are  liable  to  costs  where 
they  do  not  succeed  ;  and  it  is  incumbent  on  them  to  show  some  facts 
which  may  satisfy  the  court  that  they  should  be  exempt  in  the  parti- 
cular case. 

The  fact  that  they  were  advised  by  counsel  thata  point  of  law,  which 
was  ultimately  decided  against  them,  was  in  their  favour,  or,  at  all 
events,  that  there  was  sufficient  doubt  as  that  the  plaintiffs  ought  to 
take  the  opinion  of  a  court  of  law  upon  it,  is  not  sutiicient.  The  con- 
duct of  the  defendant,  after  action  brought,  as  that  tliere  was  greater 
prolixity  of  pleading  than  necessary,  &c.,  will  not  be  considered  by  the 
court,  in  exercising  their  discretion,  as  to  relieving  executors  Irom 
costs.     Farley  and  others  v.  Briant  and  others,  6  Law  J.,  U.  B.  S7. 

Executors  who  are  jilaintiffs  will  not  be  exempted  from  j)aying  the 
costs  of  issues  on  which  they  have  failed,  unless  the  defendant  has 
been  guilty  of  deception  or  misrepresentation.  It  is  not  enough  that 
the  conduct  of  the  defeiulant  has  been  such  as  to  induce  the  executors 
to  go  on.  Birhkeud  and  another,  executors,  v.  North,  16  Law  J., 
Q.  13.,  2S4. 

Costs  of  an  action  on  a  judgment — application  for.]  The  application 
under  the  statute  43  Geo.  3,  c.  46,  s.  4,  for  an  order  to  entitle  a  plain- 
tiff to  costs  in  an  action  on  a  judgment,  must  l)e  made  either  to  the 
court  or  a  judge  at  chambers,  and  not  to  a  judge  at  jS'isi  Prius.  Jones 
V.  Lalie,  s'Car.  &  P.  395— Parke,  B. 

Costs  of  an  action  not  payable  by  a  jiarty  not  on  the  record.]  The 
Court  of  Exchequer  will  not  interfere  to  make  a  person  who  is  not  a 
party  to  the  record  pay  the  costs  of  the  action,  though  he  is  the  real 
party  interested  in  the  event  of  it.  Uayward  v.  Gifford,  4  Mee. 
&  W.  194. 

Costs  of  action  not  payable  by  the  party  interested  in  the  suit,  unless 
a  parly  on  the  record.]  The  court  will  not  interfere  to  make  a  person 
who  is  not  a  party  to  the  record  pay  the  costs  of  an  action  (except  in 
case  of  an  ejectment)  although  it  appear  that  he  was  the  party  really 
interested,  and  tliat  he,  in  fact,  carried  on  the  action.  Evans  v.  Rees 
— Rees,  administratrix,  v.  Evans,  11  Law  J.,  Q.  B.  11. 

A  rule  to  pay  the  costs  ordered  by  a  former  rule,  and  on  the  master^  s 
allocatur,  is  unnecessary.]  The  defendants  had  obtained  a  rule  for 
costs  of  the  day,  for  not  proceeding  to  trial,  on  which  the  master  had 
indorsed  his  allocatur.  The  court  discharged  a  subsequent  rule  nisi, 
calling  on  the  plaintiff  to  pay  the  amount  so  taxed.  Wriyht  v.  Bur- 
roughs and  others,  2  Dowl.  &:  L.  94,  U,  B. 
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Payment  of  costs  by  prochein  amy.']  To  make  absolute  a  rule  for 
payment  of  costs  against  a  prochein  amy,  under  the  1  &  2  Vic.  c.  110, 
s.  18,  the  same  proceedings  are  requisite  as  in  case  of  an  attachment 
for  non-payment  of  costs. 

An  insufficient  service  is  not  cured  by  the  prochein  amy  appearing 
and  showing  cause  against  the  rule.  Abrahams,  by  his  next  frierid,  v. 
Taunton,  1  Dowl.  &  L.  319,  Ex. 

Costs  of  issues  on  traverse  of  return  to  mandamus.']  The  traverser  of 
a  return  to  a  writ  of  mandamus  is  not  entitled  to  the  costs  of  issues 
taken  on  the  return,  and  found  for  him  at  the  trial,  unless  he  suc- 
ceeds on  the  whole.  The  Queen  on  prosecutioii  of  Emery  v.  The 
Mayor,  Sj-c.  of  Malmesbury,  11  Law  J.,  Q.  B.  318. 

Costs  of  detention  of  a  material  witness  ivhere  the  trial  is  put  off  by 
the  other  side.]  Where  a  trial  has  been  postponed  at  the  instance  of  a 
defendant,  a  plaintiH",  who  succeeds  in  the  action,  is  entitled  to  the 
costs  of  detaining  a  material  witness,  a  captain  of  a  vessel,  for  300 
days  ;  and  is  not  bound  to  examine  liim  on  interrogatories.  Evans  v. 
Watson  and  another,  15  Law  J.,  C.  P.,  256. 

Costs  of  a  remanet,  the  defendant  having  obtained  a  verdict  on  an 
amended  plea.]  To  an  action  of  trespass  the  defendants  pleaded  four 
j)leas,  of  which  the  third  was  bad.  The  cause  stood  for  trial  at  the 
summer  assizes,  1S44,  and  was  made  a  remanet.  Before  the  next 
assizes  the  defendant  amended,  by  substituting  another  plea  in  the 
room  of  the  third,  and  paid  the  costs  of  the  amendment.  The 
cause  was  tried  at  those  assizes,  when  a  verdict  was  returned  for 
the  defendants  on  the  substituted  plea,  and  for  the  plaintiti' on  the 
three  others: — Held,  that  the  defendants  were  entitled  to  the 
general  costs  of  the  cause,  but  that  the  plaintiff  was  entitled  to  the 
costs  of  the  remanet.  Waller  v.  Elacklock  and  others,  15  Law  J., 
Ex.  333. 

Costs  of  a  special  jury.]  On  a  motion  for  the  costs  of  a  special  jury, 
the  court  held,  that  neither  party  is  entitled  to  the  costs  of  a  special 
jury,  wliere  one  issue  is  found  for  the  plaintiff  and  the  other  for  the 
defendant.     Morison  v.Harmer,  5  Scott,  411. 

Costs — feme  covert.]  On  a  plea  in  bar,  by  a  married  woman,  of 
her  coverture,  and  a  verdict  in  her  favour  thereupon,  she  is  entitled 
to  costs.     Findley  v.  Farquharson,  15  Law  J.,  C.  P.  262. 

Costs  on  judgment  non  obstante  veredicto.]  On  motion  for  judgment 
non  obstante  veredicto  : — The  court  held,  when  immaterial  issues  are 
found  for  the  defendant,  but  judgment  afterwards  entered  for  the 
plaintilf  non  obstante  veredicto,  neither  was  entitled  to  the  costs  of 
those  issues.  Goodburiic  v.  Bowman,  9  Bing.  60"  ;  3  M.  &  So.  65;  2 
Dowl.  206. 

Costs  of  opposing  a  rule  afterwards  reversed  on  error.]  A  rule 
having  been  obtained  for  judgment  on  a  plea,  non  obstante  veredicto. 
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afterwards  reversed  on  error: — Held,  that  the  defendant  was  entitled 
to  the  costs  of  opposing  the  rule.  Evans  v.  Collins,  2  Dowl.  &  L. 
9S9,  C.  P. 

Costs  of  issues  on  which  the  jury  is  discharged.']  Though  the  de- 
fendant succeeds  on  a  plea  which  }?oes  to  the  whole  declaration,  he  is 
not  entitled  to  the  costs  of  any  issues  on  which  the  jury  have  been 
discharged.     Valance  v.  Evans,  1  C.  &  M.  85G  ;  2  Law  J.,  Ex.  272. 

DECLARATION. 

Commencement  of  declaratio7i.']  Under  rule  15,  Repf.  Gen.  M.  T. 
3  Will.  4,  the  declaration,  in  its  commencement,  should  state  whether 
it  is  delivered  or  filed  by  the  plaintiff  in  person,  or  by  his  attorney  ;  a 
declaration  omitting  this  is  irregular  and  may  be  set  aside,  notwith- 
standing the  notice  of  declaration  served  states  it  to  have  been  served 
by  an  attorney.  But  held,  that  the  proper  course  in  such  a  case  is 
to  apply  to  a  judge  at  chambers,  and  that  the  court  will  not  give  the 
defendant  the  costs  of  the  application  to  the  court,  though  the  de- 
claration be  delivered  or  filed  in  term.  While  v.  Feltham,  16  Law  J., 
C.  P.  14. 

Declaration  on  hill  of  exchange — description  of  parties  by  initials.'] 
In  a  declaration  on  a  bill  of  exchange,  it  is  informal  to  describe  any 
of  the  parties  to  the  bill  by  the  initials  only  of  his  Christian  name, 
without  showing  that  he  is  so  described  in  the  bill  itself.  Esdaile  v. 
Maclean,  13  Mee.  &  W.  277. 

Declaration — description  of  plaintiff  as  public  officer  of  a  company.] 
A  declaration,  describing  the  plaintiff  as  "one  of  the  ])resent  public 
officers  of  certain  persons  united  in  co-partnership  for  the  purpose 
of  carrying  on  the  trade  and  business  of  banking  in  England,  accord- 
ing to  the  statute"  (7  Geo.  4,  c.  4G),  is  bad  on  special  demurrer,  for 
not  stating  that  the  co-partnership  was  carrying  on  the  trade  and 
business  of  bankers.  Fletcher  P.  O.v.  Crosbie  and  others,  11  Law  J., 
Ex.  16. 

Entitling  of  declaration.]  It  is  irregular  to  entitle  a  declaration  of 
the  court  on  the  back  of  it  only.     Rippling  v.  Watts,  4  Dowl.  290. 

Time  for  declaring.]  Whether  an  appearance  is  entered  in  term 
tim.e,  or  during  the  vacation,  the  plaintiff  has  the  whole  of  the  term 
next  after  to  declare  in.  Therefore  where  an  appearance  was  entered 
in  Easter  term,  and  judgment  of  non  pros,  was  signed  in  Trinity 
term,  the  court  set  aside  the  judgment  as  irregular.  Foster  v.  Prime, 
10  Law  J.,  Ex.  418  ;  8  Mee.-  &  W.  GG4. 

After  appearance  by  the  defendant,  the  plaintiff  may  declare  with- 
out waiting  the  eight  days.  Morris  v.  Smith,  2  C.  M.  &  R.  314;  4 
Dowl.  198. 

It  is  not  too  late  on  the  25th  to  take  advantage  of  an  irregularity  in 
declaring  too  soon,  which  has  occurred  on  the  7th.  Fish  v.  Palmer, 
2  Dowl.  460. 
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If  a  plaintiff's  proceedings  on  a  writ  of  summons  are  stayed  by  rule, 
he  is  bound  to  declare  within  a  year  after  the  expiration  of  that  rule, 
or  he  will  be  out  of  court.     Ujiite  v.  Humphrey,  3  Dowl.  532. 

Declaration  against  one  of  two  defendants.']  Where  the  writ  of 
summons  was  against  two,  the  declaration  against  one  held  regular. 
Caldwell  v.  Blake,  2  C.  M.  &  R.  249  ;  4  Law  J.,  Ex.  200;  and  Bowles 
V.  Bilton,  2  C.  &  J.  474. 

Where  the  affidavit  of  debt  was  against  two  and  the  declaration 
against  one,  it  was  held  irregular ;  and  after  a  summons  taken  out  for 
setting  it  aside,  and  referred  to  the  court: — Held,  that  the  plaintiff 
could  only  withdraw  it  upon  payment  of  costs.  Bellotti  v.  Barella, 
4  Dowl.  719,  Ex. 

In  tort,  on  bailable  process  against  two,  the  plaintiff  may  declare 
against  one.     Wilson  v.  Edwards,  3  B.  &  C,  734  ;  5  Dowl.  622. 

Where  a  plaintiff  sues  out  a  capias  against  two  and  he  arrests  one 
only,  he  cannot  declare  against  him  alone.  Carson  v.  Dowling,  4 
Dowl.  297  ;   and  Woodcock  v.  Kilby,  1  Mee.  &  W.  41. 

Declaring  separately  against  two  defendants.']  Where  the  original 
writ  was  against  two,  and  the  plaintiff  declares  against  them  separately, 
the  court  would  not  set  aside  the  proceedings.  Durrani  v.  Scrocold, 
3  Doug.  400. 

On  a  writ  against  two  and  only  one  defendant  served,  time  to 
declare  must  be  obtained  the  same  as  if  one  defendant  only.  Morton 
V.  Grey,  9  B.  &  C.  544. 

Declaration  in  trespass — statement  of  abuttals.]  In  trespass  qu.  cl. 
fr.,  a  description  of  a  close  by  two  abuttals  only  is  a  sufficient  com- 
pliance with  the  rule  of  H.  T.  4  Will.  4,  Trespass,  1.  North  v. 
Ingamells,  9  Mee.  &  W.  249, 

Striking  out  of  the  declaration  the  sum  paid  into  court  in  lieu  of  hail.] 
On  a  deposit  in  lieu  of  bail,  under  7  &  8  Geo.  4,  the  defendant  may 
apply  that  that  sum  be  struck  out  of  the  declaration.  Hubbard  v. 
Wilkinson,  S  B.  &  C.  496. 

Service  of  declaration  on  defendant  iiistcad  of  his  attorney  irregular.] 
Where  the  defendant's  attorney  regularly  entered  an  appearance  for 
him  in  a  cause,  of  which  the  plaintiff  took  no  notice,  but  proceeded 
to  enter  an  appearance  for  the  defendant,  and  notice  of  declaration 
was  on  the  17th  of  December  personally  served  upon  the  defendant 
in  the  country,  of  v/hich  the  defendant's  attorney  had  no  notice  or 
knowledge : — Held,  an  irregularity  only,  and  not  a  nullity.  Alsager  v. 
Crisp,  10  Law  J.,  Q.  B.  130. 

Service  of  notice  of  declaration  on  one  of  two  joint  defendants.]  Ser- 
vice of  a  notice  of  declaration  on  one  of  two  joint  defendants,  who  are 
partners,  at  the  partnership  place  of  Imsiness,  is  not  a  sufficient  ser- 
vice on  the  other.  Qutere,  whether  the  service  would  be  sufficient,  if 
it  appeared  that  the  subject-matter  of  the  declaration  related  to  a 
partnership  debt.  Moidston  v.  Wire  and  another,  1  Dowl  &  L. 
527,  C.  P. 
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Notice  of  declaration — rule  to  plead.'\  A  rule  to  plead  before  de- 
claration is  irregular,  but  the  irregularity  is  waived  by  the  defendant 
taking  out  a  summons  for  time  to  plead.  Pope  v.  Mann,  2  Mee.  & 
AV.  88 1. 

But  a  rule  to  plead  may  be  entered  before  notice  of  declaration, 
if  on  the  same  day,  Aitinan  v.  Conway,  6  Dowl.  76;  3  Mee.  &  W. 
71. 

Demand  of  declaration.']  Only  one  demand  of  declaration  is  neces- 
sary; and  therefore,  if  the  plaintitt' obtains  furtlier  time  to  declare,  the 
defendant  will  be  enliiled  to  sign  a  non  ])ros.  at  the  expiration  of 
the  last  order  for  time.      Teulonv,  Gant,5  Dowl.  153. 

Notice  of  declaration — defendant  in  cnstodi/.]  In  an  action,  com- 
menced by  writ  of  summons,  a  capias  was  taken  out  under  1  &  2  Vic. 
c.  110,  s.  3,  and  the  defendant  arrested  under  it.  The  plaintiff"  sub- 
sequently entered  an  apj)eai-ance  for  the  defendant,  and  filed  a  declara- 
tion with  the  masters,  and  served  the  defendant  with  notice  of  the 
declaration  : — Held,  that  this  was  regular,  and  that  it  was  not  neces- 
sary to  serve  the  defendant  with  the  copy  of  the  declaration.  Nealev. 
Snowdon,  15  Law  J.,  C.  P.  22  ;  3  Dowl.  &  L.  422  ;  2  C.  B.  322. 

Setting  aside  notice  of  declaration.]  The  writ  being  on  promises 
and  the  declaration  in  debt,  the  defendant  obtained  a  rule  to  show 
cause  why  the  notice  of  declaration  should  not  be  set  aside ;  on  show- 
ing cause  it  was  objected  that  the  rule  should  have  been  to  set  aside 
the  declaration  : — Held,  that  the  defendant  could  only  move  to  correct 
v.'hat  he  knev/  to  be  wrong,  that  if  he  had  taken  the  declaration  out  of 
the  office  he  would  have  v/aived  the  irregularity.  The  rule  was  there- 
fore made  absolute.     Parker  v.  Perry,  MS.  E.\ch.,  E.  T.  1846. 

In  order  to  set  aside  a  declaration  riled,  by  reason  of  the  non-ser- 
vice of  process,  the  defendant  must  deny,  not  only  the  actual  service, 
but  that  the  process  has  come  either  to  his  hands  or  his  knowledge. 
And  for  the  purpose  of  satisfying  the  court,  according  to  R.  33,  H.T. 
2  Will.  4,  that  he  makes  the  application  within  a  reasonable  time,  it 
is  incumbent  on  him  to  state  when  he  first  knew  of  the  notice  of  decla- 
ration.    Cecily  v.  Bennison,  2  Law  J.,  Ex.  3. 

Waiver  of  irregularity  in  notice  of  declaration  by  taking  same  out  of 
office.]  Where  the  writ  of  summons  was  upon  promises,  and  the  no- 
tice of  declaration  in  debt,  the  court  refused  to  set  aside  the  notice  of 
declaration  for  irregularity,  after  the  defendant  had  taken  the  declara- 
tion which  was  ujion  promises  out  of  the  office.  Heywood  v.  Fayrer, 
11  Law  J.,  Q.  B.  52. 

A  variance  between  the  description  of  the  form  of  action  stated  in 
the  notice  of  declaration,  and  in  the  declaration  itself,  is  an  irregula- 
rity, but  it  is  waived  by  the  defendant  taking  the  declaration  out  of 
the  office.     Robins  v.  Richards,  I  Dowl.  378. 

And  where  a  ])laintiti'  had  declared  conditionally  after  the  time  for 
the  defendant's  ajjpearing  had  expired,  and  the  defendant  took  the 
declaration  out  of  the  office  : — Held,  a  waiver  of  the  irregularity. 
Gilbert  v.  Kirhland,  1  Dowl.  153. 
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An  irregular  declaration  should  be  objected  to  before  jjlea."]  A  bailable 
writ  was  sued  out  against  three  ;  all  were  arrested,  but  one  being  an 
administratix  obtained  her  discharge.  Plaintiff  then  declared  against 
the  other  two : — -Held,  that  after  pleading,  they  could  not  set  aside 
the  declaration  for  irregularity.  Bartrum  v.  Williams,  4  Bing.  N.  C. 
301  ;  6  Dowl.  397. 

Notice  of  declaration.^  The  notice  of  declaration  must  agree  with 
the  writ  of  summons.  King  v.  Shijfington,  I  Dowl.  686  ;  1  C.  &  M. 
363. 

If  the  notice  vary  from  the  writ  the  motion  may  be  to  set  aside  the 
declaration.     Robinson  v.  Evrington,  9  Dowl.  107,  B.  C. 

Notice  of  declaration  where  the  defendant  cannot  be  found.']  If  the 
defendant's  residence  be  unknown,  the  rule  for  affixing  the  notice  in 
the  office  is  absolute  in  the  first  instance.  Bridger  v.  Austin,  1  Dowl. 
272  ;   1  M.  &  Sc.  520. 

But  some  attempt  must  have  been  made  to  find  the  defendant.  Fry 
V.  Rogers,  2  Dowl.  412,  B.  C. 

The  mere  fact  of  his  being  an  itinerant  performer,  and  address 
unknown,  is  no  ground  for  sticking  up  the  declaration  in  the  office. 
Kemp  V.  Powell,  S  Moore,  273. 

^Vhen  the  court  allow  notice  of  the  declaration  to  be  stuck  up  in  the 
master's  office,  they  will  not,  on  the  same  rule,  direct  the  service  of 
all  future  notices  and  rules  to  be  made  in  the  same  way.  Layton  v. 
Mason,  6  Dowl.  275. 

Declaring  against  a  defendant  in  custody  on  a  writ  of  capias.]  The 
rule  of  T.  T.  3  Will.  4,  R.  1,  does  not  apply  to  the  case  of  a  defendant 
in  custody  by  virtue  of  a  writ  of  capias  issued  under  1  &  2  Vic.  c.  110, 
s.  3.  Ireland  v.  Bern/,  1  Dowl.  &  L.  866,  Q.  B, ;  and  Turner  v. 
Parker,  2  Dowl.  &  L.  444,  Ex. 

Date  of  writ  in  declaration.]  A  declaration  will  not  be  set  aside  on 
the  ground  of  the  date  of  the  writ  being  omitted  at  its  commencement; 
the  Rule  H.  T.  4  V.'ill.  4,  is  only  applicable  to  the  issue,  not  the  decla- 
ration.    Du  Prev.  Langridge,  2  Dowl.  584,  B.  C. 

Application  to  strike  out  counts  in  a  declaration.]  A  declaration  con- 
tained twenty-five  counts.  The  first  fifteen  were  on  bills  of  exchange 
drawn  in  Paris.  The  next  five,  which  related  to  tlie  same  bills,  were 
special  counts  founded  on  the  law  of  France  ;  and  the  last  fi^  e  were  on 
a  special  agreement  to  jjay  the  bills  in  consideration  of  the  plaintiff 
procuring  their  discount.  Application  having  been  made  to  strike 
out  the  last  set  of  counts  : — Held,  that  they  were  not  in  apparent  vio- 
lation of  Reg.  Gen.  H.  T.  4  Will,  4  r.  5.  Gilbert  v.  Hales,  2  Dowl.  & 
L,  227,  Ex. 

Striking  counts  out  of  declaration.]  Applications  to  strike  out 
counts  from  the  declaration  should  be  made  in  the  first  instance  at 
chambers.     IVard  v.  Gruystock,  4  Dowl.  717,  Ex. 

Unless  they  involve  a  point  of  law  or  construction  of  a  statute. 
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when  the  motion  should  be  made  to  the  court.     Doe  d.  Overseers  of 
Llandesillo  v.  Roe,  4  Dowl.  222,  Kx. 

The  defendant,  on  the  6th  of  November,  obtained  a  judp;e's  order 
for  a  week's  time  to  plead;  on  the  12th  he  took  out  a  summons  to 
strike  out  one  of  two  counts  in  the  declaration,  which,  on  the  14th,  was 
dismissed  with  costs,  and  at  the  same  time  an  order  was  made  giving 
him  three  days'  time  to  plead.  On  the  19th  he  obtained  a  rule  for 
striking  out  the  first  or  second  count:— Meld,  that  the  apphcation 
■was  too  late,  and  that  the  rule  must  be  discharged.  Chapman  v.  King 
and  another,  IG  Law  J.,  Ex.  15. 

Amendment  of  declaration  by  suhstitutinfj  one  count  for  another^ 
After  issue  joined,  and  a  peremptory  undertaking  given,  the  declara- 
tion may  be  amended  by  the  substitution  of  one  count  for  another. 
Storr  V.  Watson,  2  Scott,  842,  C.  P. 

But  the  court  will  not  allow  an  amendment  to  change  the  entire 
form  of  action,  as  trover,  into  an  action  of  debt  and  detinue.  Green  v. 
3Iilt07i,  4  B.  &  A.  369 ;  1  N.  &  M.  073. 

Amendment  of  declaration  by  adding  a  cotmt.l  A  new  count  may  be 
added  when  its  introduction  is  to  raise  the  real  question  between  the. 
parties.     Dale  v.  Gordon,  3  M.  &  Sc.  339,  C.  P. 

Where  the  plaintiffs  contracted  with  the  defendants  to  build  a  steam 
engine  for  pumping  defendant's  colliery,  to  be  completed  and  fixed  for 
2,500Z. ;  the  engine  was  forwarded  in  parts,  and  fixed  piecemeal  at 
the  colliery: — Held,  that  the  price  could  not  be  recovered  under  a 
count  "  for  the  ])rice  and  value  of  an  engine,  and  other  goods  sold  and 
delivered,"  but  that  the  proper  form  of  count  was  for  work,  labour, 
and  materials,  or  for  erecting  and  constructing  an  engine.  Semble, 
that  the  judge  at  the  trial  might  have  amended  the  record,  by  inserting 
such  a  count.     Clarke  and  others  v.  Buhner  and  others,  1  Dowl.  &  L. 

367. 

Under  particular  circumstances  the  court  will,  even  after  argument 
on  a  rule  for  entering  a  nonsuit,  and  after  judgment  pronounced, 
grant  leave  to  amend  the  declaration  on  payment  of  costs.  Laythorp 
V.  Bryant,  1  Scott,  33S. 

In  an  action  for  the  disturbance  of  a  right  of  ferry,  the  declaration 
was  allowed  to  be  amended,  after  the  cause  had  been  taken  down  to 
the  assizes,  and  the  record  withdrawn,  by  introducing  new  counts  in 
which  the  termini  of  the  ferry  were  varied,  and  also  the  description  of 
the  person  liable  to  toll.     Morris  v.  Evans,  1  Dowl.  657. 

Amendment  of  declaration.']  In  an  action  by  the  assignees  of  a 
bankrupt  the  declaration  may  be  amended,  by  the  in-ertion  of  the 
name  of  the  ofiicial  assignee  as  a  plaintiff,  unless  the  defendant  can 
make  an  affidavit  that  he  has  defended  the  action  solely  by  reason  of 
the  non-joinder  of  such  assignee.  Baker  v.  Neave,  2  Law  J.,  Ex.  40  ; 
1  C.  &  M.  1 12  ;  3  Tyrw.  233. 

The  court. have  power  under  3  &  4  Will.  4,  c.  42,  to  amend  in  all 
cases  where  the  party  could  not  have  been  misled  by  the  mistake, 
although  even  by  such  amendment  a  new  and  distinct  contract  may  be 
substituted  for  the  one  declared  on.     Thus,  it  was  held,  that  where 
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the  declaration  was  on  a  promise  to  pay,  and  the  evidence  was  to 
guarantee  payment,  the  judge  was  justified  in  amending  the  declaration 
by  substituting  the  word  guarantee  for  pay.  Hanbury  v.  Ella,  1  Ad. 
&  E.  61  J   3  Law  J.,  K.  B.  147;   3  N.  &  M.  438. 

In  general,  the  judge  at  IS'id  Prius  will  amend  any  variance  which 
does  not  go  at  all  to  affect  the  matter  really  in  dispute  between  the 
parties,  and  which  was  not  likely  to  mislead  the  opposite  party.  There- 
fore, where  a  general  warranty  of  the  soundness  of  a  horse  was 
declared  on,  and  a  warranty,"  except  in  one  foot,"  was  proved,  the  judge 
allowed  the  declaration  to  be  amended,  the  real  dispute  between  the 
parties  being  v/nether  the  horse  was  a  roarer.  Hemming  v.  Parry,  6 
C.  &  P.  580 ;  Alderson,  B. 

Declaration  amended  to  accord  with  particulars  delivered^]  A  decla- 
ration in  debt  for  goods  sold,  work  and  labour,  and  on  an  account 
stated,  alleged  a  debt  of  100/.  on  each  count.  The  particulars  were 
for  168/.  for  goods  sold.  x\pplication  being  made  to  the  judge  before 
the  cause  was  called  on,  at  the  trial  he  ordered  each  count  to  be 
amended  ])y  inserting  200/.  instead  of  100/.  Deiv  v.  Katz,  8  C.  &  P. 
315. 

Variance  in  notice  of  declaration  and  particulars  with  the  writ.']  A 
variance  between  the  writ  and  the  particulars  delivered  with  the  notice 
of  declaration,  is  no  ground  for  setting  it  aside.  Davis  v.  Jones,  1  C. 
M.  &  R.  582  ;  5  Tyrw.  182 ;  4  Law  J.,  Ex.  2. 

Variance  in  declaration  and  lurit  in  the  form  of  action.l  An  objec- 
tion that  the  form  of  action  stated  in  the  declaration  varies  from  that 
mentioned  in  the  writ  of  summons  is  not  waived  by  the  defendant's 
taking  the  declaration  out  of  the  office.  Driver  v.  Harrison,  1  Dowl. 
&  L.  72,  C.  P. 

The  writ  of  summons  is  nov/  the  commencement  of  an  action,  and, 
therefore,  if  the  form  of  action  declared  upon  is  diflferent  from  the 
form  specified  in  the  writ,  the  declaration  is  irregular.  Thompson  v. 
Dicus,  2  Law  J.,  Ex.  294 ;  1  C.  &  M.  768  ;  3  Tyrw.  873. 

Variance  in  declaration  and  writ  of  a  Christian  Jiame.']  Where  the 
Christian  name  in  the  declaration  varied  from  that  in  the  summons  : — 
Held,  that  the  objection  must  be  taken  within  the  time  for  pleading, 
and  that,  after  judgment  signed  for  want  of  a  plea,  it  was  too  late  to 
move  to  set  it  aside  for  such  irregularity.  Kitchia  v.  Brooks,  5  Mee. 
&  W.  522. 

If  the  initials  only  be  used  in  the  writ  and  declaration,  the  applica- 
tion should  be  to  amend  the  declaration.  Rush  v.  Kennedy,  4  Mee.  & 
W.  586;  7  Dowl.  199. 

Where  a  plaintiff  has  sued  a  defendant  by  his  wrong  Christian 
name,  but  has  declared  against  him  by  his  right  Christian  name,  the 
proceeding  is  regular  since  the  3  &  4  Will.  4,  c.  42,  s.  11.  Hobson  v. 
Wadsworth,  8  Dov/l.  601. 

Declaration  in  action  on  a  judfjment — style  of  Court  of  Common 
Pleas.]  The  declaration  on  a  judgment  stated  it  to  have  been  obtained 
in  the  court  of  our  lady  the  cpieen  of  her  bench  here  at  Westminster, 
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to  which  the  defemlant  pleaded,  "That  there  was  not  any  record  o-f 
the  said  supposed  recovery  remaining  in  the  said  court  of  our  lady 
the  queen,  before  the  queen  herself  at  Westminster,  named  in  the 
said  declaration  in  the  court  of  our  lady  the  queen  of  her  bench  at 
"Westminster,  in  manner  and  form  as  in  the  declaration  alleged;"  to 
which  the  plaintiff  replied,  that  there  is  such  a  record  of  the  said 
recovery  remaining  in  the  said  court  of  our  lady  the  queen  of  her 
bench  here,  in  manner  and  form  as  in  the  declaration  alleged.  Upon 
motion  for  judgment,  upon  production  of  a  record  of  this  court: — 
Held,  that  the  description  in  the  declaration  was  a  sufficient  descrip- 
tion of  this  court,  and  that  a  sufficient  issue  was  joined  by  the  plea, 
and  that  the  plaintiff  was  entitled  to  judgment.  Bradley  v.  Gretj, 
IG  Law  J.,  C.  P.  26. 

Indorsement  of  time  to  plead  on  declaration  not  necessary.']  Where 
a  declaration  is  filed,  an  indorsement  of  time  to  plead  is  unnecessary, 
a  notice  of  such  time  being  contained  in  the  notice  given  of  the  decla- 
ration being  filed.     Silverside  v.  Tappen,  9  Law  J.,  C.  P.  176. 

Amendment  of  declaration  to  save  the  statute  of  limitations.']  A 
declaration  may  be  amended  where  the  defendant  is  described  as 
administratrix,  but  the  administration  is  not  taken  out  until  after 
action  brought,  where  the  statute  of  limitations  would  be  a  bar. 
Taylor  v.  Lyon,  2  M.  &  P.  5S6. 

Insertion  of  venue  in  the  declaration.]  The  improper  insertion  of 
venue  in  the  declaration,  contrary  to  the  new  rules,  is  not  an  irregu- 
larity, for  which  the  declaration  can  be  set  aside ;  the  course  is  to 
apply  to  a  judge  at  chambers  to  strike  it  out.  Totvnsendv.  Gurney, 
1  C.  M.  &  R.  590;  STyrw.  214. 

DEMURRER. 

A  demurrer  must  he  properly  entitled  with  the  date^^  The  demurrer 
should  describe  the  year  to  be  "  in  the  year  of  our  Lord."  Holland  v, 
Tealdi,  8  Dowl.  320,  B.  C. 

Delivery  of  demurrer  hools^  It  was  objected  that  the  defendant 
could  not  be  heard  until  he  had  paid  for  his  paper-books,  which  had 
been  delivered  for  him  by  the  plaintiff  under  the  practice  rule  of  H. 
T.  4  Will.  4,  s.  7 ;  it  appeared  that  the  demurrer  standing  for  argu- 
ment on  Monday  the  20th  of  January,  the  plaintiff  delivered  his 
paper-books  on  Tuesday  the  14th,  the  defendant  not  having  delivered 
his  paper-books,  the  plaintiff  on  the  following  morning  deUvered  them 
for  him  ;  but,  at  a  later  hour  on  that  day,  the  defendant  delivered  his 
own  paper-books  : — Held,  that  according  to  the  practice  in  this  court 
(Exchequer)  the  defendant  had  delivered  his  paper-books  in  time.  Hod' 
gins  v.  Hancock,  executor,  ^-c,  14  xMee.  &  W.  120 ;  2  Dowl.  &  L.  894. 

A  discrepancy  existing  in  the  practice  of  the  different  courts  in  this 
respect  the  following  rule  was  afterwards  promulgated  by  the  judges, 
dated  12th  of  June,  1845: — "We  think  that  Sunday  ought  to  be 
counted  as  one  of  four  days  between  the  delivery  of  paper-books,  and 
the  day  of  argument,  except  it  is  the  last,  when  it  is  to  be  omitted. 
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according  to  the  general  rule."  14  Mee.  &  "W.  335;  3  Dowl.  &  L. 
243  ;   1  C.  B.  871. 

Judgment  cannot  be  moved  for  until  demurrer  books  are  delivered 
on  both  sides.     Commelin  v.  Thompson,  1  C.  &  J.  46l  ;  2  l^rw.  346. 

Unless  the  four  books  are  delivered  the  demurrer  will  be  struck 
out.  Where  one  party  has  delivered  all  the  books  he  is  entitled  to 
judgment ;  but  where  he  has  only  delivered  his  own,  and  the  other 
party  has  not  delivered  any,  the  case  must  be  struck  out.  Abrahatnv. 
Cook,  3  Dowl.  215,  Ex. 

Consequence  of  non-delivery  of  demurrer  boohs.'\  Where  the  plain- 
tiff, upon  the  defendant's  default,  delivers  copies  of  the  demurrer 
books  to  the  judges,  he  is  entitled  to  judgment,  unless  the  defendant 
appears  and  pays  for  his  half  of  the  paper-books.  Wilton  v.  Scarlett, 
1  Dowl.  &  L.  810,  C.  P. 

Costs  of  demurrer  hooks  delivered  hy  one  party  for  the  other.']  On 
demurrer  it  was  alleged  by  affidavit,  that  a  party  had  made  default  ia 
delivering  a  demurrer  book  in  time;  and  it  appeared  that  both  parties 
had  delivered  demurrer  books  to  the  same  judges.  In  order  to 
entitle  one  party  to  insist  on  the  costs  being  paid  or  deposited  with  the 
clerk  of  the  rules,  before  the  adverse  party  could  be  heard,  pursuant 
to  Rule  14,  H.  T.  4  W^ill.  4: — The  court  held,  that  with  respect  to 
costs,  the  adverse  party  must  have  notice  and  an  opportunity  of 
answering  the  affidavit;  but  it  was  no  ground  for  refusing  to  hear  the 
argument.     Sandell  v.  Bennett,  4  N.  &  M.  89  ;   1  Ad.  &  E.  204. 

Qr. — The  above-mentioned  rule  refers   to  proceedings  in  error 

not  to  demurrers.     In  the  Exchequer  notice  is  not  required  to 

entitle  a  party  to  costs  if  he  has  actually  delivered  the  books 

for  the  ])arty  making  default. 

To  entitle  a  ])arty  to  the  costs  of  .delivering  copies  of  the  demurrer 

books,  in  default  by  the  other  party,  he  is  bound  to  deliver  them  on 

the  day  following  that  on  v/hich  the  party  making  default  ought  to 

have  done  so.     Fisher  v.  Snow,  3  Dowl.  2/,  B.  C. 

Demurrer  irreytdar  if  no  point  be  stated  in  the  margin.']  A  demurrer 
delivered  without  any  marginal  note,  although  the  demurrer  stated 
the  cause  of  demurrer,  the  court  set  it  aside  as  irregular.  Lindus  v. 
Pound,  2  Mee.  &  W.  240;  5  Dowl.  459. 

But  it  is  no  objection  to  the  demurrer  being  argued.  The  effect  of 
the  rule  is,  that  such  a  demurrer  may  be  set  aside  as  irregular.  Lacey 
V.  Umbers,  3  Dowl.  732,  Ex. 

Points  of  demurrer  in  the  margin.]  It  is  sufficient  in  the  margin  to 
state  that  the  causes  are  stated  in  the  demurrer.  Berridr/ev.  Priestly, 
5  Dowl.  3O0,  Ex. ;   Whitmore  v.  Nicholls,  5  Dowl.  521,  13.  C. 

Points  of  demurrer  to  be  set  forth  in  the  margin.  \  A  demurrer 
being  called  on  in  the  Queen's  15ench,  where  no  points  for  argument 
were  stated  in  the  margin,  but  only  a  general  reference  to  the  causes 
assigned  in  the  body  of  the  demurrer,  the  court  would  not  hear  the  case 
argued :  it  was  ordered  to  be  struck  out  with  costs  to  be  paid  by  the 
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party  demnrrinrT.  PmJie  v.  Screech,  T.  T.  1S45,  and  in  the  Exchequer. 
Rylatt  V.  Mtirfleet,  T.  T.  1845.  The  court  directed  that  in  future  the 
real  grounds  of  demurrer  intended  to  be  relied  on  should  be  stated  as 
points  in  the  mai-gin,  and  that  the  authorities  intended  to  be  relied  on 
should  be  also  stated. 

Points  not  inarhcd  in  the  demurrer  booh — consequence  thereof. '\ 
Where  the  points,  on  which  a  partly  meant  to  rely,  were  not  marked 
in  the  demurrer  books,  nor  notice  left  at  the  chambers  of  the  lord 
chief  justice,  according  to  the  rule  of  Trinity  term,  11  Geo.  4,  the 
court  ordered  the  arjrument  to  be  postponed  until  the  next  special 
paper  day,  the  offending  ])arty  to  pay  the  costs  of  the  postponement, 
if  any  should  be  incurred.     Gould  v.  Oliver,  6  Law  J.,  C.  P.  290. 

Where  there  is  a  demurrer  to  a  pleading,  and  the  party  joining  in 
demurrer  does  not  state  in  the  margin  of  his  demurrer  book  any  ob- 
jection to  a  former  pleading: — Semble,  that  he  is  not  entitled  to  object 
to  its  sufficiency  on  the  argument;  especially  where  it  is  only  cause  of 
special  demurrer.     Parker  v.  Riley,  3  Mee.  &  W.  230. 

Point  in  the  margin  referring  to  the  plea  not  sufficient^  Where  the 
ground  of  demurrer  stated  in  the  margin  was,  that  the  matter  stated 
in  the  plea  contained  no  answer  to  the  declaration,  is  not  sufficient. 
Ross  V.  Robeson,  3  Dowl.  799,  Ex. 

Demurrer  for  duplicity.']  The  court  refused  to  hear  a  demurrer 
for  duplicity  argued  where  the  demurrer  did  not  point  out  in  what 
the  duplicity  consisted.     Smith  v.  Clench,  2  Ad.  &  E.,  N.  S.  835. 

Pleadings  at  length  in  de?nurrer  books  not  allowed.']  The  court  held 
that  demurrer  books  ought  not  to  have  the  pleadings  set  forth  at 
length,  and  that  the  master  oughtjjHot  to  allowthe  costs  of  the  same  on 
taxation.  IVilliums  and  Wife  v.  Waters,  executor,  MS.  Exch.,  E.T.  1845. 

By  rule  H.  T.  1828,  in  all  the  courts,  it  is  ordered,  that  from,  and 
after  the  end  of  this  present  Hilary  term,  when  there  shall  be  a  demurrer 
to  part  only  of  the  declaration  or  other  subsequent  pleadings,  those 
parts  only  of  the  pleadings  to  which  such  demurrer  relates  shall  be 
copied  into  the  demurrer  books  ;  and  if  any  other  parts  shall  be  copied' 
therein  the  ])rothonotary  shall  not  allow  the  costs  thereof  on  taxation^ 
either  as  between  party  and  party,  or  attorney  and  client,  7  B.  &  C. 
642  ;  4  Bing.  549 ;  2  Y.  &  J.  430. 

Amendment  after  demurrer.]  After  leave  given  to  the  defendant  to 
amend  on  demurrer,  and  each  party  pleads  de  novo,  the  defendant 
may  under  circumstances  again  amend.  Jones  v.  Roberts,  2  Dowl. 
698,  Ex. 

Time  of  demurring,  Easter  intervening .]  A  demurrer  is  within  the 
rule  regulating  the  Easter  vacation.  Harrison  v.  Heathom,  4  Bing. 
N.  S.,  443. 

On  demurrer  to  pleas  separately  pleaded,  separate  counsel  not  heard.] 
Where  defendants  plead  separately  pleas  which  are  demurred  to,  each 
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defendant  is  not  entitled  to  appear  by  separate  counsel  on  the  argu- 
ment of  the  demurrer.  Willson  v.  Carey  and  another,  12  Law  J,, 
Ex.  17. 

A  joinder  in  demurrer  must  be  demanded.^  A  party  cannot  add  the 
joinder  in  demurrer,  it  must  be  demanded  from  the  other  side.  Billing 
v.Kightleij,  5  Bing.  N.  S.,  629;  7  Scott,  S44 ;  and  Mtdlins  v.  Cox,  7 
Bow].  660,  C.  P. 

The  terms  of  rejoining  gratis  do  not  extend  to  a  joinder  in  demurrer. 
Jones  V.  Key,  2  C.  &  M.  340  ;  2  Dowl.  265 ;  and  Cooke  v.  Blake,  16 
Law  J.,  Ex.  151. 

Frivolous  demurrers.']  A  special  demurrer,  although  frivolous,  is 
not  necessarily  a  nullity.     Nanney  v.  Kenricic,  1  Dowl.  609,  Ex. 

Where  a  demurrer  is  not  absolutely  frivolous,  but  evidently  for  the 
purpose  of  gaining  time,  the  court  will  order  it  to  be  placed  at  the 
head  of  the  pajier.     Dawson  v.  Parry,  6  Scott,  890. 

Where  the  demurrer  is  clearly  frivolous,  the  court  v/ill  order  it  to 
be  set  aside  unless  cause  be  shown  by  a  certain  day.  Kinnearv.  Keane, 
3  Do^vl.  154,  Ex. 

It  is  too  late  to  set  aside  a  demurrer  as  frivolous  after  notice  of  trial 
given  on  issues  in  fact.     Norton  v.  Mackintosh,  7  Dowl.  529,  B.  C. 

A  rule  for  setting  aside  a  frivolous  demurrer  must  be  drawn  up  on 
reading  the  pleadings.  Hov:orth  v.  Hubbersfy,  3  Dowl.  455,  Ex. ;  5 
Tyrvv.  391  ;  and  Hamer  v.  Anderton,  9  Dowl.  119,  B.  C. 

A  demurrer  vv'ili  not  be  set  aside  as  frivolous,  under  the  rule  of 
H.  T.  4  Will.  4,  s.  2,  unless  it  appear  clearly  to  the  court  that  the  de- 
murrer is  obviously  frivolous,  and  that  a  bona  fide  arguable  point  has 
not  been  raised  by  it.     Naters  v.  Sutton,  10  Jur.  6 17,  B.  C. 

The  court  will  not  set  aside  as  frivolous  a  demurrer  to  the  replication 
de  injuria,  where  the  effect  of  the  plea  is  doubtful,  and  the  point  fairly 
admits  of  argument.  Dalton  and  another  v.  M'Intyre,  10  Law  J.,  Ex. 
342. 

A  demurrer  will  not  be  set  aside  as  frivolous  where  there  are  con- 
flicting decisions  as  to  the  validity  of  a  point  raised  by  the  demurrer. 
Langdale  v.  Maclean,  10  Jur.  642,  Ci.  B. 

Defendant  demurred  to  a  count  on  a  bill  of  exchange,  on  the  ground 
that  the  initials  only  of  the  christian  name  of  one  of  the  parties  to 
the  bill  were  set  out  in  the  declaration,  v/ithout  any  allegation  therein 
that  the  party  was  so  designated  in  the  bill.  A  rule  nisi  was  obtained 
to  set  aside  this  demurrer  as  frivolous.  The  court  discharged  the 
rule,  but  without  costs.     lb. 

In  subsequent  cases,  the  courts  have  determined  that  the  omission 
is  a  valid  ground  of  demurrer.  Esdaile  v.  Maclean,  15  Mee.  &  W. 
277  ;  and  Levy  v.  Webb,  15  Law  J.,  Q.  B.  407  ;  10  Jur.  980. 

A  demurrer  for  using  the  term  "month"  instead  of  "calendar 
month"  in  a  plea  to  an  action  on  an  attorney's  bill  under  6  &  7  Vic. 
c.  73,  will  not  be  set  aside  as  frivolous.  Parker  v.  Gill,  10  Jur.  1096, 
B.  C. — Patteson,  J. 

Declaration  in  case  for  a  conspiracy  to  defraud  plaintiff,  by  inducing 
him  to  believe  that  defendant  F.  was  about  to  sell  by  auction  wine 
which  was  the  property  of  S.,  contained  allegations  that  defendants 
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caused  to  be  pul)lishecl  advertisements  of  the  sale,  and  that  by  divers 
advertisements  tlicy  pu])iished  that  there  would  be  sold  at  the  said 
auction  '200  dozen  of  choice  old  wines,  and  that  the  same  had  been 
part  of  the  property  of  S.,  and  that  the  sale  was  by  order  of  the 
executors  of  S. 

Defendant  S.  pleaded  not  £?uilty,  and  three  other  pleas  traversing 
the  above  allejiations.     PlaintitF  demurred  to  the  three  pleas. 

Defendants,  after  obtainintr  time  to  join  in  demurrer,  obtained  a 
judfje's  order  for  setting  aside  the  demurrer  as  frivolous,  or  striking 
out  of  the  declaration  the  averments  dewied  by  the  pleas.  Upon 
motion  to  discharge  this  order :— Meld,  first,  that  a  plaintift'is  within 
the  Reg.  Gen.  H.  4  AVill.  4,  by  which  a  demurrer  may  he  set  aside  as 
frivolous,  the  word  "plea"  employed  in  that  rule  means  "  pleading" 
and  ajjplies  to  any  pleading  l)y  either  party. 

Secondly,  that  a  frivolous  demurrer  is  not  an  irregularity  which  can 
be  waived,  but  an  improper  proceeding,  which  may  be  set  aside  at  any 
time  in  the  discretion  of  the  court. 

Thirdly,  that  the  order  was  right.  Cutis  v.  Surridf/e  and  others,  11 
Jur.  585. 

A  demurrer  will  not  he  struck  out  on  account  of  bankruptcy.']  The 
court  refused,  at  the  instance  of  the  plaintiff,  to  allow  a  demurrer  to 
be  struck  out  of  the  paper,  on  the  ground  that,  since  it  had  been  set 
down,  the  defendant  had  become  bankrupt,  and  his  assignees  refused 
to  take  up  the  defence,  or  to  give  security  for  costs.  Flight  v.  Glossop, 
2  Scott,  224. 

After  judgment  on  demurrer  an  amendment  has  been  allowed.]  An 
amendment  has  been  permitted  after  judgment  on  demurrer  on  an 
affidavit  of  the  discovery  of  material  facts.  Atkinson  v.  Bayntuu  ,  iBing. 
N.  S.  740  ;   1  Scott.  4-24,  C.  P. 

And  where  on  affidavit  merits  are  distinctly  shown.  Braham  v. 
Roberts,  1  Scott,  364. 

But  new  pleas  will  not  be  allowed  to  be  added  after  the  plaintiff  has 
obtained  judgment  on  demurrer  to  pleas  already  pleaded.  Manninrj 
v.  Lennox,  12  Moore,  133. 

Issues  of  law  answering  the  whole  action,  ivith  issues  of  fact  undis- 
posed of]  Where  upon  demurrer  there  has  been  judgment  for  the 
defendant  upon  pleas  going  to  the  whole  cause  of  action,  and  issues 
of  fact  are  also  upon  the  record  (which  have  not  been  tried),  the  court 
will  not  compel  the  defendant  to  enter  up  judgment  of  nil  capiat  per 
breve,  so  as  to  enable  the  plaintiff  to  go  to  a  court  of  error  before 
trying  the  issues  in  fact.     Hinton  v.  Acraman,  16  Law  J.,  C.  P.  2. 

Option  of  the  plaintiff  to  try  issues  in  km  or  issues  in  fact.]  The 
plaintiff  has  the  option,  subject  to  the  discretion  of  the  court,  of  de- 
termining whether  the  issues  in  law  in  an  action  shall  be  decided 
before  the  issues  in  fact.  It  seems  more  convenient  to  determine  the 
issues  in  law  first,  on  the  ground,  that  after  verdict  no  amendment 
can  be  made  on  demurrer,  and  also  that  a  trial  may  become  unneces- 
sary. Crucknell  v.  Trueman  and  another,  12  Law  J.,  Lx.  31  ;  9  Mee. 
&  W.  634. 
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Issues  of  fact  may  be  tried  pendincf  issiies  of  law  on  demurrer.']  The 
court  will  not  direct  issues  of  law  to  be  argued  before  the  issues  of 
fact  on  the  same  record  are  tried,  unless  there  be  manifest  inconve- 
nience, or  the  merits  will  be  disposed  of  on  demurrer.  Roberts  v. 
Taylor,  S  So.  N.  S.  399 ;  7  Man.  &  G.  659. 

Demurrers  by  jjlaintiff  and  by  defendant,  rvjht  to  begin^  Where 
the  defendant  demurs  to  one  count  of  a  declaration,  and  the  plaintiff 
demurs  to  a  plea  to  the  other  counts,  the  plaintiff,  on  the  argument  of 
the  demurrers,  is  entitled  to  begin.  Williams  v.  Jarman,  13  Mee.  & 
W.  128  ;   2  Dowl.  &  L.  212. 

In  the  court  of  Queen's  Bench  it  has  been  held,  that  the  party  who 
first  demurs  is  entitled  to  be  heard  first  upon  the  argument.  Hilton. 
V.  Earl  Granville,  13  Law  J.,  Q.  B.  193. 

Demurrer  arr/ued  and  judgment  thereon  after  the  death  of  plaintiff. '[ 
Where  the  plaintiff  died  after  a  demurrer  had  been  set  dou-n  in  the 
special  paper,  but  before  the  demurrer  came  on  for  argument,  judg- 
ment having  been  subsequently  given  for  him  on  the  demurrer,  the 
court  made  absolute  a  rule  to  enter  up  judgment  as  of  the  term  in 
which  the  demurrer  was  set  down  for  argument.  Miles  v.  Bough,  3 
Dowl.  &  L.  105,  B.  C— Wightman,  J. ;  &ndi  Miles  \.  Williams,  \l 
Jur.  36. 
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A  rule  to  discontinue  is  no  stay  of  proceedings.]  A  rule  to  discon- 
tinue on  payment  of  costs  under  the  Reg.  Gen.  H.  2  Will.  4,  R.  lOO, 
with  notice  of  an  appointment  to  tax  the  costs,  is  no  stay  of  proceed- 
ings; and  consequently  a  rule  for  judgment,  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  after  a  peremptory  undertaking,  obtained 
after  such  a  rule  and  notice,  is  regular.  Beetou  v.  Jiipp,  15  M.  & 
VV.  149;   10  Jur.  646,  Ex.;  3  Dowl.  &  L.  474. 

A  plaintiff  cannot  discontinue  pending  a  rule  staying  proceedings.^ 
A  rule  to  discontinue  is  such  a  proceeding  in  a  cause  as  to  be  a  viola- 
tion of  a  rule  drawn  up  by  the  defendant  with  a  stay  of  proceedings. 
Murray  v.  Silver,  14  Law  J.,  C.  P.  236. 

Discontinuance  must  be  before  verdict.]  It  is  too  late  to  discontinue 
after  verdict  for  the  defendant,  with  leave  for  the  plaintiff  to  move  to 
enter  a  verdict  for  himself.      Goodenough  v.  Butler,  3  Dowl.  751,  Ex. 

In  ordinary  cases  the  court  will  not  grant  leave  to  a  plaintiff  to  dis- 
continue where  a  verdict  has  been  found  against  him  and  is  not  special. 
Assuming  that,  under  peculiar  circumstances,  the  court  would  grant 
such  leave,  they  will  not  do  so  if  there  has  been  a  delay  not  sufficiently 
accounted  for.  As  where  a  verdict  for  i)laintiff  was  set  aside  on  motion 
in  Hilary  term,  and  tlie  verdict  entered  for  the  defendant,  and  the 
plaintiff  moved  in  Trinity  term  to  discontinue,  without  anv  explana- 
tory affidavit.  Young  v.  Hickens,  6  Q.  B.  606. 

Discontinuance  after  special  verdict.]     The  court  will  not  allow  the 
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plaintiff  to  discontinue  the  action  after  a  general  verdict,  distinguish- 
ing from  a  special  verdict,  where  something  remains  to  be  done  by 
the  court.     Young  v.  Hickens,  1  Dav.  &  Mer.  599. 

Disconfinuance,  rule  for,  ivithont  the  defendanfs  consent.']  The 
court  has  no  jurisdiction  to  set  aside  a  rule  to  discontinue,  which  now, 
by  Reg.  H.  T.  2  Will.  4,  may  be  obtained  without  the  defendant's 
consent.     Potts  v.  Hurst,  6  Man.  &  G.  934. 

Discontinuance  after  defendant's  insolvency.']  A  plaintiff  will  not  be 
allowed  to  discontinue  without  payment  of  costs,  on  the  ground  of  the 
defendant's  insolvency,  where  he  has  taken  a  step  in  the  cause  after 
notice  of  such  insolvency.     Ford  v.  Stott,  11  Law  J.,  Q.  B.  235. 

Discontimiance  after  judgment  on  demurrer  for  the  defendant.]  Af- 
ter judgment  for  the  defendant,  on  a  demurrer  to  one  count  of  the 
declaration,  the  plaintiff  served  a  rule  to  discontinue,  and  taxed  and 
paid  the  defendant's  costs.  On  a  motion  for  an  irregularity  in  the 
judgment  signed  by  the  defendant,  the  court  intimated  that  the  plain- 
tiff was  irregular  in  serving  a  rule  to  discontinue  while  there  was 
judgment  for  the  defendant  as  to  part  of  the  declaration,  and  that  the 
plaintiff  ought  to  have  entered  a  nolle  prosequi  as  to  so  much  of  the 
declaration  as  is  not  disposed  of  by  the  demurrer.  Benton  v.  Tolhing- 
ton,  MS.  Exch.  M.  T.  1846. 

Discontinuance  of tcr  judgment  on  demurrer  for  the  plaintiff — costs.] 
After  judgment  on  issues  in  law  found  against  the  defendant,  and  a 
rule  to  discontinue  obtained  by  the  plaintiff,  on  payment  of  costs, 
and  a  taxation  for  the  costs  of  each  made  by  the  master,  the  plaintiff 
having  taken  oiit  execution  for  the  balance,  the  court  refused  to  set  it 
aside,  as  irregularly  issued  for  a  balance  instead  of  the  gross  amount 
awarded  for  costs,  and  held  the  plaintiff  entitled  to  his  costs  of  the 
demurrers,  notwithstanding  the  judgment  of  discontinuance.  Elwood 
V.  Bulloch,  6  Ad.  &  El.,  N.  S.  411. 

One  of  several  pleas  having  been  demurred  to,  and  issues  joined  on 
the  other  pleas,  the  plaintiffs,  having  succeeded  on  the  demurrer, 
afterwards  obtained  the  usual  side-bar  rule  to  discontinue,  pursuant 
to  Reg.  Gen.  H.  T.  2  Will.  4,  pi.  106,  and  taxed  their  costs.  The 
master,  on  the  taxation,  allowed  the  plaintiff's  costs  on  the  demurrer 
against  the  defendant's  costs  on  the  discontinuance,  and  gave  plain- 
tiffs his  allocatur  for  the  lialance  : — Held,  on  motion  to  review  the 
taxation,  or  to  set  aside  the  side-bar  rule, — first,  that  the  plaintiffs 
were  entitled  to  the  costs  of  the  demurrer;  and,  secondly,  that  the 
defendant  was  not  Ijy  the  plaintiffs'  proceedings  deprived  of  his  writ 
of  error;  but  that  he  was  entitled,  if  he  required  it,  to  a  separate  taxa- 
tion of  costs,  and  to  an  entry  of  judgment  accordingly,  with  a  view 
to  his  bringing  a  writ  of  error  on  the  judgment  on  the  demurrer. 
Mayor  Sj-c.  of  Macclesfield  \.  Gee,  14  Law  J.,  Ex.  44. 

Discontinuance  after  plea  of  puis  darrein  continuance — costs.]  After 
a  defendant  has  pleaded  puis  darrein  continuance,  the  plaintiff  may 
discontinue  without  payment  of  costs,  IVotton  v.  Smith,  9  Ad.  &  E, 
505. 
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Costs  on  discontinuance  I]  On  a  discontinuance  the  costs  are  dis- 
cretionary, depending  upon  circumstances.  Poensgen  v.  Chanter,  6 
Scott,  300,  C.  P. 

To  constitute  a  discontinuance  the  costs  must  be  paid ;  taxation 
alone  is  not  sufficient.     Edgintonw  Froudman,  1  Dowl.  152,  B.  C  . 

After  a  plea  of  bankruptcy,  the  plaintiff  is  entitled  to  discontinue 
without  payment  of  costs.      Wollen  v.  Smith,  1  P.  &  D.  374. 

On  a  discontinuance  before  notice  of  trial,  the  defendant  is  not 
entitled  to  the  costs  of  the  drafts  of  briefs.  Doe  d.  Postlewhaite  v. 
Neale,  2  Mee.  &  ^Y.  732,  Ex. 

Discontinuance,  taxation  of  defendants  costs  on.]  An  action  was 
discontinued  after  issue  joined ;  and,  on  taxation,  the  master  disal- 
lowed to  the  defendant  the  costs  of  copies  of  docviments  requisite  for 
preparing  the  defendant's  case,  and  also  for  counsels'  fees  for  consul- 
tations upon  the  pleadings.  The  court  would  not  direct  a  review  of 
the  taxation,  though  the  case  was  one  of  importance  and  difficulty. 
Rivis  V.  Watson,  9  Law  J.,  Ex.  100. 

DISTFJNGAS  JURATORES. 

Distringas  juratores,  how  amended.']  The  distringas  maybe  amended 
by  the  venire,  and  the  venire  by  the  award  of  it  on  the  roll.  When 
the  sheriff's  return  to  the  distrin^s  has  not  been  indorsed,  the  record 
may  be  withdrawn  and  the  incroVsement  made,  and  the  cause  re- 
entered,    blasters  v.  Lewis,  2  M.  &  Rob.  59. — Patteson,  J. 

It  has  been  held  that  a  judge  has  no  power  at  Nisi  Prius  to  order 
an  amendment  of  the  award  of  venire  facias  on  the  Nisi  Prius  record. 
Adams  v.  Power,  7  C.  &  P.  76. — BoUand,  B. 

Distringas  juratores,  amendment  of,  after  error  brought.]  The 
writ  of  distringas  juratores  commanded  the  sheriff  to  have  the  bodies 
of  the  jurors  in  vacation,  instead  of  on  the  first  day  of  the  following 
term,  and  was  tested  on  the  day  on  which  it  ought  to  have  been  re- 
turned : — Held,  to  be  a  misprision  of  the  clerk,  amendable  under  the 
statutes  of  amendment  after  error  brought.  Cheese  v.  Scales,  12  Law 
J.,  Ex.  14. 

Trial  after  return  day  of  distringas  juratores.]  Where  a  trial  had 
taken  place  after  the  return  day  of  the  distringas  juratores,  the  court 
refused  to  set  aside  the  verdict  and  judgment  on  application  made 
after  the  first  four  days  of  the  following  terra,  leaving  the  defendant 
to  resort  to  his  writ  of  error.     Cheese  v.  Scales,  12  Law  J.,  Ex.  13. 

Defective  jurg  j)rocess,  effect  of]  The  court  refused,  on  motion,  to 
set  aside  a  verdict  for  the  plaintiff,  on  the  ground  that  no  distringas 
juratores  had  been  returned  before  the  trial,  altliough  the  objection 
had  been  taken  before  verdict.     Gee  v.  Swann,  9  Mee.  &  W.  685. 

DISTRINGAS. 

Affidavit  to  ground  a  distringas.]  The  affidavit  for  a  distringas  is 
sufficient  if  it  appears  from  the  facts  stated  that  the  party  is  keeping 
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out  of  the  M-ay  to  avoifl  service  without  an  express  allegation  of  the 
deponent's  belief  as  to  that,     Channhifj  v.  Cross,  9  Uowl.  118,  B.  C. 

U'he  affidavit  must  show,  that  the  defendant  was  absent,  or  circum- 
stances stated  from  which  it  must  be  inferred  that  he  is  keeping  out 
of  the  way  to  avoid  the  process.  Hovr/hton  v.  Howorth,  4  Dowl,  749  ; 
and  Simpson  v.  Lord  Graves,  2  Dowl.  10. 

To  found  an  application  for  a  distringas,  it  must  he  shown  that  the 
defendant  is  at  home  or  in  the  neighl)ourhood  during  the  time  that 
the  party  calls  to  serve  him.  Price  v.  Bower,  2  Dowl.  1;  and 
Williams  v.  Hosier,  1  T.  &  G.  805. 

Where  the  only  answer  to  the  several  calls  was  that  the  defendant 
was  out  of  town  : — Held,  not  sufficient  for  a  distringas.  Waddington 
V.  Palmer,  2  Dowl.  7. 

Calls  and  appointments  necessary  to  obtain  a  distringas.^  Although 
the  general  rule  is  that  there  must  be  three  calls  and  two  appoint- 
ments to  obtain  a  writ  of  distringas,  that  rule  is  not  imperative,  and 
does  not  prevent  the  exercise  of  the  discretion  of  a  judge  in  vaca- 
tion, conferred  by  sec.  ','>  of  2  Will.  4,  c.  39  :  and  therefore  an  order 
of  a  judge  in  vacation,  founded  on  an  affidavit  stating  only  two  calls 
and  one  ap])ointm.ent,  that  such  writ  shall  issue,  will  not  be  set  aside 
for  irregularity.  Gale  v.  IVinks,  6  Lav/  J.,  C.  P.  8  ;  3  Scott,  667  j  5 
Dowl.  348. 

Two  calls  are  sufficient  on  a  motion  for  distringas.  Gregory  v. 
Eastabrook,  1  Dowl.  &  L.  881,  B.  6. 

In  the  Common  Pleas  and  Exchequer,  the  process  may  be  left  at 
the  second  call  after  one  appointment.  Tapping  v.  Greenwuy ,  1  Dowl. 
N.  S.  408;  Mills  v.  Boultbee,  1  Dowl.  N.  S.  707. 

The  several  calls  need  not  be  made  by  the  same  person.  Smith  v. 
Good,  2  Dowl.  398,  B.  C. 

The  attempts  to  serve  a  summons,  in  order  to  obtain  a  distringas, 
may  be  made  in  the  same  day,  if  it  appear  that  the  defendant  is  pur- 
posely keeping  out  of  the  way.      White  v.  Western,  2  Dowl.  451. 

In  a  later  case  it  was  held  to  be  necessary  that  the  calls  should  be 
made  on  different  days.     Cross  v.  Wilhins,  4  Dowl.  279- 

A  distringas  will  not  be  granted  upon  an  affidavit  of  calls  at  the 
offices  of  the  defendant  unless  it  appear  he  has  no  place  of  residence. 
Russell  v.  Knoicles,  8  Jur.  1058,  C.  P. ;  8  Scott  N.  S.  7l6;  2  Dowl. 
&  L.  595,  C.  P. 

It  is  indispensably  necessary  to  mention  the  hour  in  making  an 
appointment.  Athinson  v.  Clean,  5  Dowl.  252 ;  and  Newman  v. 
Hickm.an,  9  Dowl.  546. 

The  day  and  hour  should  be  expressly  mentioned  in  making  an 
appointment.  Snow  v.  Keith,  6  Jur.  995,  B.C. — Patteson,  J. ;  and 
Wills  V.  Bowman,  2  Dov/1.  413. 

The  court  refused  to  grant  a  distringas  to  compel  an  appearance, 
the  affidavit  not  stating  that  any  appointment  had  been  made.  Todd 
V.  Crosby,  6  Scott  N.  U.  517  ;  5  Man.  &  G.  590. 

The  affidavit  on  which  an  application  for  a  distringas  is  grounded 
must  state  where  the  house  of  the  defendant  at  which  the  calls  are 
made  is  situated.  Hulton  v.  White,  2  Man.  &  G.  295  ;  and  Bowser  v. 
Austin,  2  C.  &  J.  45. 

It  must  appear  on  the  affidavit  in  what  county  the  defendant  resides. 
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otherwise  the  court  cannot  know  to  whom  to  direct  the  writ  of  dis- 
tringas.    Ball  V.  Falkener,  1  Dovvl.  &  L.  913,  C.  P. 

The  affidavit  for  a  distringas  should  state  wliere  the  residence  of  the 
defendant  is  situated.     Crofts  v.  Brown,  2  Dowl.  &  L.  935,  Q.  B. 

And  that  the  calls  were  made  at  the  dwelling-house  of  the  defendant. 
Russell  V.  Knowles,  7  Man.  &  G.  1001. 

Calls  and  appointments  sometimes  dispensed  with.^  Special  circum- 
stances will  sometimes  induce  the  court  to  grant  a  distringas  without 
the  formality  of  calls  and  appointments.  Moody  v.  Morgan,  7  Dowl, 
144,  C.  P. ;  and  Hickman  v.  DaUimore,  4  Dowl.  278,  B.  C. 

Affidavit  for  distringas  must  state  that  an  appearance  is  not 
entered.~\  In  the  affidavit  on  a  motion  for  a  distringas,  it  is  not  suffi- 
cient merely  to  negative  the  appearance  of  the  defendant,  according 
to  the  exigence  of  the  writ.  M'Alpin  v.  Gregory,  1  I\I.  G.  &  Sc. 
299  ;  and  Drage  v.  Bird,  3  Dowl.  &  L.  617,  C.  P. 

And  the  aHidavit  must  show  when  the  search  for  the  defendant's 
appearance  was  made.     Fenny  v.  Thomas,  G  Law  J.,  C.  P.  55. 

Keeping  out  of  the  way  to  avoid  process  sufficient  for  a  distringas. \ 
On  a  motion  for  a  distringas,  the  court  allowed  the  distringas  to  issue, 
although  tlie  probability  was,  that  the  defendant  had  never  heard 
of  the  applications  and  calls  made,  it  being  sworn  and  believed  that 
he  was  keeping  out  of  the  way  to  avoid  execution  in  another  suit. 
Archer  v.  Brindley,  9  Dowl.  38,  C.  P. 

A  distringas  may  issue  against  a  defenda^it  whose  Christian  name  is 
unhwwn.']  Where  the  defendant's  Christian  name  is  unknown,  and 
due  efforts  have  been  made  to  ascertain  it  without  success,  the  court 
will  grant  a  distringas  to  compel  an  appearance,  with  a  blank  left  for 
the  Christian  name.    Fleming  v.  Slater,  1  Dowl.  &  L.  G96,  Q.  B. 

Distringas  against  a  Innatic.']  If  the  defendant  be  in  a  lunatic 
asylum,  and  cannot  be  seen,  the  process  maybe  served  on  the  keeper. 
Ixawson  V.  Moss,  8  Dowl.  412,  Ex. ;  and  Jones  v.  Evans,  G  Mee.  & 
AV.  420;   8  Dowl.  425. 

But  the  court  wUl  not  authorise  the  plaintiff  to  enter  an  appearance 
under  the  statute,  where  the  defendant  is  a  lunatic,  and  personal 
service  of  the  distringas  cannot  be  effected,  unless  they  are  satisfied 
that  the  keeper's  attention  has  been  drawn  to  the  notice  at  the  bot- 
tom of  the  writ,  and  its  nature  and  object  explained  to  him.  Spiller 
V.  Benson,  13  Law  J.,  Ex.  114. 

Distringas  allowed  to  be  served  on  the  wife  of  defendant  a  lunatic.'] 
Service  of  the  distringas  on  the  wife  of  the  defendant,  a  lunatic  con- 
fined in  an  asylum,  and  access  to  him  refused,  granted.  Limbert  v. 
Haywurd,  13  Mec.  &  W.  481 ;  2  Dowl.  &  L.  40G. 

A  distringas  will  not  be  granted  against  a  peer  of  Ireland  residing 
there.l  On  incjuiring  at  the  town  residence  of  the  defendant,  who 
was  a  peer  of  Ireland,  it  appeared  tliat  the  defendant  was  staying  in 
Ireland,  at  his  usual  place  of  residence  there.     Calls  were  made  and 


102  DISTRINGAS. 

a  copy  of  the  writ  of  summons  left  at  his  town  residence:  and 
another  copy,  enclosed  to  his  address  in  Ireland.  The  defendant 
had  taken  no  notice  of  these  proceedings.  The  court  refused  to 
grant  a  distringas.     Hay  v.  Earl  of  Charleville,  2  Dowl.  &  L.  16,  Q.  B. 

Distrinr/as  (jranted  where  the  defendant's  residence  was  unhwwn.'] 
Under  special  circumstances,  the  court  will  allow  a  writ  of  distringas 
to  compel  an  appearance  to  he  issued  against  a  defendant,  although 
his  residence  cannot  he  discovered,  the  usual  service  of  the  writ  of 
summons  by  calls  and  appointments  having  been  effected  at  his  two 
last  known  places  of  abode,  and  on  an  agent  for  the  receipt  of  his 
rents,  who  stated  himself  to  be  in  communication  with  his  principal. 
Grindley  v.  Thorn,  5  Dowl.  544,  B.  C. 

A  distringas  mvst  accord  ivith  the  writ  of  summons.']  A  distringas 
ought  to  accord  with  the  writ  of  summons,  although  the  defendant's 
name  is  incorrectly  stated  in  the  latter ;  but  the  variance  is  an  irre- 
gularity only,  and  will  not  render  the  distringas  a  nullity;  and  it  is 
too  late  to  take  such  an  objection  after  eight  days  have  elapsed  from 
the  return  of  the  distringas.  Swift  v.  Knight,  5  Mee.  &  W.  6lS;  7 
Dowl.  863. 

Distringas  granted,  the  defendant  being  abroad  to  avoid  his 
creditors.]  Where  the  defendant  was  abroad  at  the  time  when  the 
writ  was  sued  out,  having  gone  to  avoid  his  creditors,  but  his  serv- 
ants remained  in  his  house,  the  court,  upon  the  usual  affidavit, 
allowed  the  distringas.     3Ioon  v.  Thynne,  3  Dowl.  153. 

Distringas  refused,  the  defendant  being  abroad.]  If  a  party  be 
abroad,  and  there  is  nothing  to  show  he  is  absent  to  avoid  his  cre- 
ditors, a  distringas  will  not  be  granted.  Grover  v.  Hindmarsh,  7 
Dowl.  607,  B.  C. 

If  a  defendant  be  in  Ireland  with  his  regiment,  no  distringas  lies. 
Evans  v.  Fry,  3  Dowl.  5S1,  B.  C. 

A  statement  by  a  clerk  that  his  master  is  abroad,  and  he  does  not 
know  when  he  will  return,  is  not  sufficient  for  a  distringas.  Taylor 
V.  Bush,  8  Dowl.  613,  B.  C. 

If  the  defendant  is  abroad,  the  proceedin<js  will  be  set  aside  as 
irregular.     Partridge  v.  Walbank,  2  Mee.  &  W.  893. 

Distringas  granted,  the  ansicers  being,  defendant  ill  in  bed.]  The 
court  granted  a  distringas  where  it  appeared  that  the  answer  given  on 
each  of  the  three  calls  for  the  purpose  of  serving  the  writ  was,  that 
the  defendant  was  ill  in  bed,  and  could  not  be  seen,  the  nature  of  the 
visit  being  exi)lained  to  the  servant,  without  any  statement  that  the 
defendant  was  keeping  out  of  the  way  to  avoid  process.  Wilkins  v. 
Jones,  15  Law  J.,  Q.  B.  226  ;  1  B.  C.  Bep.  144,— Coleridge,  J. 

Distringas  refused  where  it  appears  defendant  is  from  home.]  The 
court  refused  to  allow  a  distringas  to  issue,  where  three  apphcations 
had  been  made  at  the  defendant's  residence,  and  upon  the  second 
occasion  the  answer  given  was,  that  he  was  gone  to  Scotland,  and 
on  the  third  occasion,  that  he  was  gone  to  Calais;  it  not  appearing 
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that  those  answers  were  untrue.     Beverley  v.   Christie,  10  Law  J., 
Ex.  128. 

Distringas  to  compel  appearance  after  alias  writ  of  summons.']  A 
writ  of  summons  having  issued  and  expired  by  lapse  of  time,  the 
plaintiff  sued  out  an  alias,  and  having  been  unable  to  serve  it  upon 
the  defendant,  obtained  a  distringas,  which  stated  that  the  distress 
was  made  because  the  defendant  had  failed  to  ap])ear  to  the  first 
writ.  It  did  not  appear  that  any  attempt  had  been  made  to  serve 
the  first  writ : — Held,  that  the  distringas  was  not  irregular  on  this 
account,  and  that  the  distringas  and  the  alias  writ  might  issue  after 
expiration  of  the  writ  of  summons.  Pearce  v.  Swain.,  10  Law  J., 
Ex.  144 ;  7  Mee.  &  W.  543. 

Date  of  rule  for  distringas  when  granted  on  a  subsequent  day  to 
the  application.]  Where  a  rule  for  a  writ  of  distringas  is  applied  for 
on  one  day,  but,  from  the  court  taking  time  to  consider,  it  is  not 
granted  until  another,  it  must  be  dated  as  of  the  former  day.  Egan 
V.  Rowley,  S  Dowl.  145. 

Appearance  entered  after  return  of  nulla  bona  to  distringas.]  Where 
a  distringas  was  issued,  and  nulla  bona  was  returned,  and  the  defen- 
dant was  himself  served  with  a  copy  of  the  writ,  no  affidavit  being 
made  that'  diligence  had  been  used  to  execute  the  distringas  in  any 
other  manner,  the  court  granted  a  rule  for  entering  an  appearance. 
Woody.  Kirkman,  11  Law  J.,  C.  P.  288. 

Distringas  returnable  out  of  term,  may  be  set  aside  after  eight  days.'] 
Where  the  distringas  was  made  returnable  on  a  day  out  of  term,  the 
application  to  set  it  aside  allowed  to  be  made  after  eight  days  from  the 
execution,  the  defect  being  vital.  Badman  v.  Batemaii,  2  Dowl.  &,  L. 
130. 

Return  of  writ  of  distringas.]  A  writ  of  distringas  returnable  on 
a  Sunday  is  a  nullity.  Morrison  v.  Manley,  1  Dowl.  N.  S.  773  ;  G  Jur. 
838,  B.  C— Coleridge,  J. 

A  writ  of  distringas  returnable  in  vacation  is  a  void  and  not  merely 
an  irregular  writ.  Bateman  v.  Badham,  13  Law  J.,  Q.  B.  2G3;  8  Jur. 
910,  B.  C— Wightman,  J. 

It  was  no  objection  to  a  writ,  that  it  was  made  returnable  on  a  day 
between  the  Thursday  before  and  the  Vv'ednesday  after  Easter  day, 
when  they  fell  in  Easter  term.     Lilly  v.  Gornpertz,  1  Dowl.  3713. 

On  sheriff's  return  of  non  est  and  nulla  bona,  the  court  will  allow 
an  appearance  to  be  entered,  but  not  on  the  same  motion  give  leave  to 
stick  up  notice  of  declaration  in  the  office.  Copeland  v.  Neville,  4 
Dowl.  51. 

After  a  sheriff's  return  that  he  has  levied  40.9.  on  a  writ  of  distringas, 
an  appearance  may  be  entered  by  the  plaintiff"  without  an  affidavit. 
Page  v.  Hemp,  4  Dowl.  203,  Ex. 

And  no  rule  is  necessary.  Tucker  v.  Brand,  4  Dowl.  411  ;  and 
Barley  v.  Disney,  Ex.  T.  T.  1845. 

On  return  of  non  est  leave  must  be  obtained.  Johnson  v.  Smeally, 
1  Dowl.  520,  B.  C. 
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Appearance  on  sheriff's  return  to  a  distringas.']  A  return  of  noil 
est  and  nulla  bona  is  not  sulticient  to  authorise  an  ajjpearance  ;  tliere 
must  be  an  airulavit  sbowinjr  the  attempts  to  serve.  IVuite  v.  Cook,  9 
Dowl.  139,  B.  C. 

And  should  state  what  the  inquiries  were.  Copeland  v.  Nevill,  4 
Dowl.  51,  K.  B. 

The  affidavit  of  the  sheriff's  officer  should  show  facts  from  which 
the  court  can  see  that  be  had  done  bis  best  to  find  goods  of  the  de- 
fendant, but  cannot.     Pinney  v.  Richardson,  ]  1  Jur.  413,  C.  P. 

Merely  stating  that  the  deponent  has  "  diligently  endeavoured  to 
serve  the  distringas,"  is  insufficient.  Harris  v.  Gribble,  3  Law  J.,  Ex, 
208  ;  and  Scarborourjh  v.  Evans,  1  Dowl.  9- 

Appearance  on  sheriff's  return  to  distringas,  defendant  in  furnished 
7od(jin(/s.~\  Where  a  distringas  is  returned  non  est  inventus,  and  nulla 
bona,  and  defendant's  residence  is  a  furnished  lodging,  attempts  tc^ 
execute  the  warrant  should  be  made ;  the  copy  of  the  distringas,  and 
warrant  issued  thereon  should  be  left  at  the  lodgings,  and  an  atfidavit 
made,  whether  the  defendant  had  goods  elsewhere.  If  none  can  be 
discovered,  the  plaintiff  will  be  suffered  to  enter  an  appearance  for 
defendant,  and  proceed  to  judgment  and  execution  under  2  Will.  4,  c. 
39,  s.  3.  It  cannot  be  made  part  of  the  above  rule,  that  service  of 
notice  of  declaration  at  the  defendant's  last  known  jjlace  of  residence, 
and  sticking  up  a  declaration  in  the  office,  be  deemed  good  service.. 
Cornish  v.  Kimj,  3  Dowl.  18  ;  3  Tynv.  575. 

Appearance  on  sheriff's  return  to  distringas,  defendant  in  public 
office.']  In  order  to  satisfy  the  court,  under  2  AVill.  4,  c.  39,  s.  3, 
that  j)roper  means  have  been  taken  to  serve  a  distringas  on  a  defen- 
dant, who  was  a  clerk  in  the  victualling  office,  in  order  to  enter  an 
appearance  against  him,  it  should  be  shown  not  only  that  his  resi- 
dence or  property  could  not  be  discovered,  but  that  attempts  had  been 
made  to  serve  him  at  the  victualUng  office.  Rouncill v. Bower, 4.Tyr\v. 
374. 

Distringas,  computation  of  time  between  teste  and  return.]  The. 
fifteen  days  which,  by  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39, 
s.  3,  must  elapse  betv.'een  the  teste  and  return  of  a  writ  of  distringas 
are  fifteen  clear  days. 

The  days  l)etween  the  Thursday  before  and  the  Wednesday  after 
Easter-day  are  to  be  reckoned  in  the  computation  of  such  fifteen  days. 
Chambers  v.  Smith,  12  Mee.  &  W.  2  ;  13  Law  J.,  Ex.  25. 

A  distringas  cannot  issue  after  four  months  from  date  of  writ  of  sum- 
mons.'] A  distringas  sued  out  after  the  expiration  of  the  four  months 
allowed  for  the  duration  of  the  writ  of  summons  is  invalid,  and  will 
he  set  aside.     Abbotts  v.  Kelly,  4  Scott,  256  ;  G  Law  J.,  C.  P.  112. 

A  distringas  allowed  after  the  expiration  of  four  months  from  issuing 
the  summons.]  The  Queen's  Bench  and  the  Exchequer  have  decided 
that  a  distringas  may  issue  after  the  expiration  of  tour  months  from 
the  issuing  of  the  writ  of  summons.  Bromage  v.  Ray,  9  Dowl.  559, 
Q.  B. ;  and  Pearce  v.  Swain,  7  Mee.  &  W.  543  ;  9  Dowl.  724. 
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A  distringas  may  issue  within  a  reasonable  time  after  the  expiration 
of  the  four  months  from  the  issuing  of  the  writ  of  summons.  Peyton 
and  another  v.  Wood,  15  Law  J.,  Ex.  347- 

These  cases  over-rule  Abbotts  v.  Kelly,  in  the  Common  Pleas. 

A  distringas  to  compel  appearance,  or  for  proceeding  to  outlaicry.'] 
Under  2  Will.  4,  c.  39,  s.  3,  a  distringas  must  be  issued  either  to 
compel  an  appearance  or  for  proceeding  to  outlawry,  but  not  in  the 
alternative.     Fraser  v.  Case,  1  Dowl.  725. 

Proceedings  to  outlawry  cannot  be  taken  on  a  writ  of  distringas 

originally  issued  to  compel  an  appearance.  v.  Gowan,  5  Dowl. 

494. 

Service  of  writ  at  place  of  business  for  distringas  for  outlawn/.l  A 
service  upon  a  clerk  at  a  party's  place  of  business,  when  his  residence 
cannot  be  found,  may  be  sufficient  for  a  distringas  to  proceed  to  out- 
lawry. Quaere,  whether  it  is  sufficient  for  a  distringas  to  compel  an 
appearance.  Rock  and  another  v.  Adam  and  another,  15  Law  J.,  C.  P. 
192. 

Distringas  for  outlaivry  may  issue  after  alias  and  pluries  ivrits.']  A 
distringas,  for  the  purpose  of  proceeding  to  outlawry,  may  issue  after 
a  writ  of  summons  whicli  has  been  continued  by  alias  and  pluries, 
sued  out  to  save  the  statute  of  limitations.  Reay  v.  loude,  2  Mee. 
&  W.  188. 

To  set  aside  a  distringas-l  To  set  aside  a  distringas,  application 
must  be  made  within  eight  days  after  service.  Alexander  v.  Smith,  12 
Mee.  &  W.  30  ;   13  Law  J.,  Ex.  4"  ;   1  Dowl.  &  L.  467,  Ex. 

It  is  no  ground  for  setting  aside  a  distringas  for  irregularity,  that 
the  writ  of  summons  is  against  Andrews  Bryan,  in  an  action  on  pro- 
mises, and  the  distringas  against  the  goods  of  "Andrew  Brvan  to 
answer  in  a  plea  of  trespass  on  the  case  on  promises."  Tyser  v. 
Bryan,  3  Law  J.,  Ex.  183  ;  2  Dowl.  640. 

On  return  of  nulla  bona  to  distringas,  and  defendant  being  served,  a:% 
appearance  may  be  entered.'^  Where  a  distringas  was  issued  and  nulla 
bona  was  returned,  and  the  defendant  was  himself  served  with  a  copy 
of  the  writ,  no  affidavit  being  made  that  diligence  had  been  used  to 
execute  the  distringas  in  any  other  manner,  the  court  granted  a  rule 
for  entering  an  appearance.  IVood  v.  Kirkman,  11  Law  J.,  C.  P. 
2SS. 

EJECTMENT — Declaration  and  notice — service. 

A  constructive  service  of  declaration  and  notice  must  he  explicit^  In 
motions  for  judgment  against  the  casual  ejector,  where  a  constructive 
service  of  the  declaration  and  notice  on  the  tenant  in  possession  is 
relied  upon,  the  affidavit  must  state  that  the  deponent  served  the 
tenant  in  possession,  by  delivering  or  leaving  a  copy  of  the  declaration 
and  notice  with  the  persons  upon  whom  the  service  was  actually  made, 
and  under  the  circumstances  which  occurred.  Doe  d.  Piggolt  v.  Roe, 
15  Law  J.,  Q.  B.  311  ;  1  B.  C.  Rep.  200. 
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Service  of  dcclarntion  nnd  notice  must  be  on  the  tenant  in  possession.'] 
The  service  should  be  on  the  tenant  in  possession  :  a  service  on  the 
last  person  in  possession  is  insufiicient,  although  there  may  he  a  dif- 
ficulty, in  ascertaining  who  is  the  tenant  in  possession.  Doe  d.  Fraser 
V.  Roe,  5  Dow).  7 '20. 

The  affidavit  must  state  a  service  on  the  "  tenant  in  possession,"  the 
word  "  occupier"  not  being  sufficient.  Doe  d.  Jackson  v.  Roe,  4 
Dowl.  609. 

Nor  is  it  sufficient  to  pwear  to  service  on  a  person  who  appears, 
from  facts  stated  in  the  affidavit,  to  be  in  point  of  law  the  tenant  in 
possession.     Doe  d.  Jones  v.  Roc,  5  Dowl.  22G. 

Service  upon  the  person  in  possession,  is  insufficient.  Doe  d. 
Oldham  v.  Roe,  4  Dowl.  714,  Ex. 

Service  obstructed  by  the  tenant.']  Where  the  service  in  the  usual 
way  was  prevented  by  the  violent  conduct  of  the  tenant,  and  the  notice 
was  not  read  or  exjjlained,  but  thrown  into  the  house,  the  court  granted 
a  rule  for  judgment.     Doe  d.  Ross  v.  Roe,  7  Scott,  S66. 

Where  it  was  sworn  that  the  tenant  was  keeping  out  of  the  way  to 
•nvoid  service.  The  deponent  went  to  the  house  sought  to  be  recovered, 
and  having  been  informed  that  the  tenant  was  at  home,  he  put  a 
ladder  against  the  drawing  room  window  and  got  up  to  it.  While  there, 
believing  that  the  tenant  was  in  the  room,  he  explained  at  the  window 
the  nature  of  the  proceeding  ;  and  a  copy  was  stuck  upon  the  door  : — 
Held,  sufficient.     Doed.  Colson  v.  Roe,  6  Dowl.  765. 

AVhere  there  is  reason  to  believe  that  the  person  served  is  the  tenant 
in  possession,  though  he  denies  it,  the  court  will  allow  judgment  to 
be  signed.     Doe  d.  Hunter  v.  Roe,  5  Dowl.  553,  B.  C. 

Service  of  declaration  where  a  party  icould  not  open  the  door.] 
Service  of  a  declaration  was  effected  by  passing  the  copy  of  the  de- 
claration and  notice  vmder  the  door  of  the  dwelling-house,  the  party 
being  in  the  house  at  the  time,  and  refusing  to  open  the  door,  or  listen 
to  the  explanation  given  of  the  object  and  nature  of  the  service: — 
Held,  sufficient.  Doe  d.  Lowndes  v.  Roe,  7  Mee.  &  W,  439  ;  10  Law 
J.,  E.X.  142. 

Service  on  a  tenant  who  refuses  to  hear  the  notice  read.~\  Service  of 
declaration  and  notice  by  showing  them  to  the  tenant  on  the  premises, 
and  reading  over  and  explaining  their  nature  and  object  to  his  clerk 
there,  the  tenant  going  away  and  refusing  to  listen  : — Held,  good 
service.     Doe  d.  Roberts  v.  Roe,  G  Scott  N.  R.  833. 

Service  on  a  tenant  residing  abroad.']  Where  one  of  the  defendants 
resided  in  Boulogne,  in  France,  and  had  been  personally  served  there, 
with  a  copy  of  the  declaration,  the  court  held,  the  service  sufficient. 
Doe  d.  Daniel  v.  Woodrvffe,  7  Dowl.  494,  Ex. 

Service  vpon  executors.]  Service  of  the  declaration  and  notice  in 
ejectment,  upon  one  of  two  joint  executors  is  sufficient.  Doe  d. 
Strickland  V.  Roe,  1  B.  C.  Rep.  210. — Patteson,  J. 

Service  where  j^remises  are  underlet.]     Where  there  is  an  underlet- 
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ting  the  sen'ice  should  be  on  the  actual  occupier.     Doe  d.  Blair  v. 
Street,  2  Ad,  &  E,  329 ;  4  N,  &  M.  42. 

Service  in  case  of  bankrupt cy.l  In  case  of  bankruptcy  service  on 
the  messenger  and  official  assignee  is  sufficient.  Doe  d.  Baring  v.  Roe, 
6  Dowl.  456,  C.  P. 

Service  on  joint  tenants.']  It  is  sufficient  to  serve  one  of  several 
joint  tenants.  Doe  d.  Clothier  v.  Roe,  6  Dowl.  291,  B.  C. ;  and  Doe  d. 
'fVorthajj  v.  Roe,  10  Jur.  9S4,  B.  C— Patteson,  J. 

But  the  notice  should  be  addressed  to  each,  and  the  affidavit  describe 
them  as  joint  tenants.  Doe  d.  Williamson  v.  Roe,  10  Moore,  493; 
Doe  d.  Gashell  v.  Roe,  3  Tyrw.  84. 

Service  on  the  tenant  of  a  joint-tenant  who  had  underlet,  is  suffi- 
cient.    Doe  d.  Hutchinson  v.  Roe,  2  Dowl.  418. 

Service  on  a  tenant  an  attorney.']  The  court  will  not  relax  the  rules 
as  to  service  of  the  declaration  in  ejectment,  on  the  ground  that  the 
tenant  in  possession  is  an  attorney.  Doe  d.  Fowler  v.  Roe,  II  Jur. 
184,  B.  C. 

Acknowledgment  by  an  attorney  of  the  receipt  of  notice  by  tenant.] 
A  subsequent  acknowledgment  of  the  declaration  and  notice  having 
come  to  the  hand  of  the  tenant  by  his  attorney,  relied  on  in  aid  of  an 
insufficient  service,  must  show  distinctly  that  the  party  is  really  the 
tenant's  attorney  in  the  matter.  Doe  d.  Reynolds  v.  Roe,  1  Wan.  Gr. 
&  S.  711. 

Acknowledgment  by  tenant  of  the  receipt  of  notice.]  An  acknow- 
ledgment by  a  tenant  in  possession,  after  the  commencement  of  the 
term,  that  the  declaration  has  come  to  his  hands,  is  not  sufficient,  even 
for  a  rule  nisi,  unless  the  acknowledgment  is  that  he  received  it  before 
term,  although  the  wife  acknowledges  that  it  came  to  her  hands  on 
the  day  before  term.     Doe  d.  Finch  v.  Roe,  5  Dowl.  225,  B.  C. 

Affidavit  of  service  of  declaration,  4'C.  in  ejectment.]  In  an  affidavit 
of  service  of  a  declaration  in  ejectment,  the  word  "  served"  is  not  in- 
dispensably necessary  if  it  appear  from  the  affidavit  that  it  has  been 
duly  served.     Doe  d.  Jenkins  v.  Roe,  5  Dowl.  155. 

An  affidavit  of  service  of  declaration  must  state  positively,  not  in- 
ferentially,  the  service  to  have  been  etFected  on  the  tenant  in  posses- 
sion. Doe  d.  Dalby  v.  Hitchcock,  2  Dowl.  N.  S.  1,  B.  C. — Wightman,  J. 

An  affidavit,  as  on  one  demise,  bad,  if  there  appear  to  be  several 
demises.  Doe  d.  Cousins  v.  Roe,  4  Mee.  &  W.  GS  ;  7  Dowl.  53 ;  and 
Doe  d.  Thorn  and  another  v.  Roe,  7  Scott,  172, 

It  is  sufficient  if  the  affidavit  state  that  the  notice  and  declaration 
were  explained,  without  reading  them  over.  Doe  v.  Roe,  1  Dowl.  427, 
K.  B. 

It  is  sufficient  if  the  tenant  reads  the  declaration  and  notice  and 
says  he  understands  it.     Doe  d.  Jones  v.  Roe,  1  Dowl.  518. 

Reading  over  and  explaining  to  one  of  two  jiarties  jointly  in  posses- 
sion, in  the  presence  of  the  other: — Held,  sufficient  service.  Doe  d. 
Jordan  v.  Roe,  4  Dowl.  577. 
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It  will  suffice  to  read  it  over  without  expiaininpf  it,  or  to  exj)lain 
it  without  rcadinfT  it  over.     Doe  v.  Roe,  1  Dowl.  428. — Patteson,  J. 

\Vhere  the  affidavit  stated  that  the  deponent  "had  delivered  the 
declaration  to  the  wife  on  the  premises,"  instead  of  served  : — Held, 
sufficient.     Doe  d.  JenJcins  v.  Roe,  5  Dowl.  155,  B.  C. 

If  the  declaration  descrihes  the  lessors  of  the  plaintiff  as  executors, 
an  affidavit  of  service,  omittinfj  the  words  as  executors,  is  sufficient. 
Doe  d.  Jenks  v.  Roe,  2  Dcwl.  55  ;  3  Tyrw.  602. 

The  court  refused  to  allow  judirment  to  be  sij^ned  against  the  casual 
ejector,  upon  an  affidavit  of  constructive  service  upon  "  the  tenants  in 
possession,  whose  names  were,  as  the  deponent  is  informed  and  verily 
believes,  W.  B.  and  J.  B."     Doe  d.  Story  v.  Roe,  5  Scott,  N.  R.  838. 

Explanation  of  the  notice  dispensed  with.]  Where  the  tenant  is  an. 
attornev,  the  usual  explanation  may  be  dispensed  with.  Doe  d.  Duke 
cf  Portland  v.  Roe,  4  Scott  N.  R.  22  ;  1  Dowl.  N,  S.  183. 

Service  of  declaration  and  notice  on  the  icife  of  tenant^  Service  on 
the  wife  at  the  dwelling  of  the  tenant,  (not  the  premises  in  question,) 
if  it  appear  that  she  is  living  v/ith  her  husband  at  the  time,  is  sufficient. 
Doe  d.  BouUottv.  Roe,  7  Dowl.  4G3  ;  Doed.  Wingfieldw  Roe,  I  Dowl. 
C93,  B.  C. ;  and  Doe  d.  Mingay  v.  Roe,  6  Dowl.  182,  C.  P. 

Service  on  the  wife  was  held  sufficient  although  not  explained,  she 
refusing  to  be  informed  of  it.  Doe  d.  George  v.  Roe,  3  Dowl.  541  ; 
and  Doe  d.  Frith  v.  Roe,  3  Dowl.  569. 

Service  on  the  wife  of  the  tenant  in  possession,  although  she  re- 
fused taking  it,  and  left  on  the  premises,  held  sufficient  for  a  rule  nisi. 
Doe  d.  Nash  v.  Roe,  8  Dowl.  305. 

Where  the  wife  of  the  tenant  in  possession  is  seen  at  the  first  floor 
•window,  but  refuses  to  come  dov/n  and  receive  the  declaration  and 
notice,  whose  nature  and  purport  are,  however,  fully  explained  verl)ally 
to  her,  and  the  notice  and  declaration  are  then  placed  under  the  door, 
the  court  granted  a  rule  for  judgment  against  the  casual  ejector.  Doe 
d.  Grove  v.  Roe,  8  Jur.  338,  B.  C. — Patteson,  J. 

Service  on  a  stranger — subsequent  admission  by  tenant's  wife.l  Ser- 
vice of  a  declaration  in  ejectment  upon  a  stranger  on  the  premises, 
with  an  admission  by  the  tenant's  wife,  that  the  declaration  and  notice 
had  come  to  her  hands,  was  held  sufficient  for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doc  d.  Grey  Coat  Hospital  v.  Roe,  7  Man. 
&  G.  537. 

Service  of  declaration  and  notice  on  relations  of  the  tenant.]  Service 
on  the  son  of  the  tenant,  which  the  tenant  acknowledges,  without 
saying  when,  is  not  sufficient.  Doe  d.  Marshall  v.  Roe,  4  N.  &  M. 
553,  K.  B. 

Service  upon  the  son,  upon  an  affidavit  that  the  father  was  in  the 
house  at  the  time,  allowed  good  ;  the  counter  affidavits  not  negativing 
that  it  did  not  come  to  the  father  before  the  first  day  of  term.  Doe  d. 
Protheroe  v.  Roe,  4  Dowl.  385. 

Where  the  service  had  been  on  the  daughter  of  the  tenant  in  pos- 
session, it  must  lie  shown  that  the  daughter  delivered  it  or  explained  it 
to  the  tenant.     Doe  v.  Roe,  2  Dowl.  414. 

Service  on  the  daughter  on  the  premises  was  held  insuflacjent,  even 
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for  a  rule  nisi ;  althouo;h  there  may  be  reason  to  believ^e  the  wife  is 
aware  of  the  proceedinjf,  and  keeps  out  of  the  way  to  avoid  being  served. 
Loe  d.  George  v.  Roe,  3  Dowl.  9,  B.  C. 

Service  on  the  daughter,  to  whom  it  was  explained,  and  her  father 
being  ill  in  bed,  she  took  it  up  to  him,  and,  on  coming  down,  she  said 
she  had  explained  it  to  him  : — Held,  good.  Doe  d.  Cockburn  v.  Roe, 
1  Dowl.  692,  Ex. 

Service  on  the  daughter  of  the  tenant,  at  his  residence,  he  afterwards 
called  on  the  attorney,  and  said  the  time  was  coming  when  something 
must  be  done : — Held,  sufficient.     Doe  d.  Agar  v.  Roe,  6  Dowl.  624. 

Where  several  attempts  to  serve  the  tenant  in  possession  have  failed, 
service  on  his  daughter  may  be  held  good,  if  he  do  not  expressly  deny 
that  the  copy  of  the  declaration  has  come  into  his  hands.  Doe  d. 
Fowler  \.  Roe,  11  Jur.  309. 

Service  on  the  niece,  who  had  delivered  the  notice,  &c.,  to  the  tenant, 
her  aunt,  who  was  ill : — Held,  sufficient.  Doe  d.  Eaton  v.  Roe,  7 
Scott,  124. 

Where  served  on  the  son  on  the  premises,  and  he  afterwards  stated 
that  his  father  had  received  it,  a  rule  nisi  granted.  Doe  d.  Timmins 
V.  Roe,  6  Dowl.  965. 

Service  on  the  son  on  the  premises,  the  tenant  clearly  keeping  out 
of  the  way  to  avoid  service  : — Held,  sufficient  for  the  rule  nisi.  Doed. 
Luffv.  Roe,  3  Dowl.  575. 

Service  on  the  daughter  on  the  premises  where  the  tenant  was  bed- 
ridden, and  the  declaration  said  to  have  been  delivered  : — Held,  suffi- 
cient for  a  rule  nisi.     Doe  d.  Frost  v.  Roe,  8  Dowl.  301,  B.  C. 

Where  the  service  was  on  the  daughter-in-law  on  the  premises,  and 
she  afterwards  stated  she  had  given  it  to  the  tenant,  who  said  he  would 
instruct  his  attorney: — Held,  enough  for  the  rule  nisi.  Doe  d.  Sykes 
V.  Roe,  7  Scott,  121. 

Service  before  the  term  on  the  daughter,  on  the  premises,  and  ac- 
knowledgmentby  the  wife,  also  before  the  term,  that  it  had  been  given 
to  the  husband: — Held,  sufficient  for  the  rule  nisi.  Doe  d.  Chaffcy  v. 
Roe,  9  Dowl.  100,  B.  C. 

Where,  the  tenant  refusing  to  open  the  door,  the  notice  was  read 
and  explained  through  the  door,  and  afterwards  delivered  to  the  son 
on  the  premises  : — Held,  sufficient  for  a  rule  nisi.  Doe  d.  Grimes  y. 
Roe,  4  Dowl.  591. 

The  affidavit  of  service  of  a  declaration  in  ejectment  upon  the  son  of 
the  tenant,  on  the  premises,  before  term,  and  of  an  acknowledgment 
by  him,  on  the  20th  of  November,  that  he  had  given  it  to  his  father, 
must  state  the  deponent's  belief  that  what  the  son  said  was  true.  Doe 
d.  Overij  v.  Roe,  1  Dowl.  &  L.  803,  C.  P. 

A  copy  of  a  declaration,  &c.,  in  ejectment  was  served  upon  the 
tenant's  daughter,  upon  the  premises,  two  days  before  term,  and,  at 
the  same  time,  another  copy  was  sent  by  post,  directed  to  the  tenant, 
according  to  an  address  given  by  the  daughter.  In  the  absence  of  an 
acknowledgment  by  the  tenant  that  he  had  received  either  copy  before 
the  first  day  of  term  : — Held,  that  such  service  was  not  sufficient  for 
a  rule  nisi  for  judgment  against  the  casual  ejector.  Doe  d.  Fattison 
V.  Roe,  10  Jur.  31,  B.  C— Patteson,  J. 

Service  of  a  co[!y  of  the  declaration,  and  a  notice  on  a  niece  of  the 
tenant,  on  the  premises,  on  Saturday,  the  21st  of  May,  with  a  subse- 
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quent  statement  by  her  (she  refusing  to  make  an  affidavit)  that  she 
ffave  it  to  the  tenant  on  that  or  the  following  day,  Monday,  the  23rd, 
being  the  first  day  of  term  : — Held,  insufficient  even  for  a  rule  nisi. 
Doe  d.  Hine  v.  Roe,  5  Scott,  174. 

Where  service  of  the  declaration,  and  notice  in  ejectment,  was  sworn 
to  have  been  effected  upon  the  mother-in-law  of  the  tenant  in  posses- 
sion, upon  the  premises,  and  that  the  wife  of  the  tenant  stated  on  the 
day  before  term  that  the  papers  had  been  handed  to  her  :  the  court 
granted  a  rule  nisi  for  judgment  against  the  casual  ejector.  Doe  d. 
Morrjciii  V.  Roe,  1  Dowl.  543 ;  6  Jur.  325,  B.  C— Williams,  J. 

Where  a  person,  with  the  view  of  serving  a  declaration  in  ejectment 
upon  a  tenant  in  possession  of  the  dwelling-house  sought  to  be  re- 
covered, went  to  the  premises  in  question,  and  found  them  shut  up, 
and  the  outer  door  locked  or  bolted,  but  saw  a  female  there  in  an  area 
under  a  grating,  who  stated  she  was  the  daughter  of  the  tenant  in  pos- 
session, and  to  whom  he  gave  and  explained  the  declaration,  with  a 
request  that  she  would  give  it  to  her  father,  which  she  promised  to  do ; 
and  afterwards,  on  a  subsequent  occasion,  went  to  the  premises,  and 
found  them  in  the  same  state  as  before,  and  saw  the  daughter  again 
under  the  same  circumstances,  who  then  informed  him  that  she  had 
given  the  said  declaration  to  her  father,  which  he  swore,  he  verily  be- 
lieved to  be  true  :  the  court  granted  a  rule  nisi  for  judgment  against 
the  casual  ejector.  Doe  d.  Farnecombe  and  others  v.  Roe,  10  Jur. 
525,  Q.  B. 

Service  in  ejectment  on  the  son  of  the  tenant  in  possession,  on  the 
premises,  is  insufficient,  unless  it  be  shown  that  he  is  living  with  his 
parent,  and  composes  part  of  the  family.  Doe  d.  Emerson  v.  Roe,  6 
Dowl.  736,  C.  P. 

Service  of  declnration,  and  notice  on  the  servant  of  tenant.']  A  de- 
claration and  notice  of  ejectment  were  served  upon  a  servant  of  the 
tenant,  whose  wife  subsequently  admitted  that  she  had  received  it  and 
given  it  to  her  husband : — Held,  insufficient.  Doe  d.  Tucker  v.  Roe, 
4  M.  &  Sc.  165. 

On  amotion  for  judgment  against  the  casual  ejector,  the  affidavit 
alleged  a  service  of  the  declaration  and  notice  upon  a  servant  of  the 
tenant,  upon  the  premises,  the  tenant  being  absent,  and  that  the  ser- 
vant had  subsequently  stated  that  he  had  given  them  to  his  master  : 
— Held,  not  sufficient.     Doe  d.  Thomas  v.  Roe,  1  M.  &  Sc.  435. 

Where  the  tenant  was  abroad,  and  it  was  vincertain  when  he  would 
return,  service  on  a  servant  on  the  premises  held  sufficient  for  a  rule 
nisi.  Doe  d.  Mather  v.  Roe,  5  Dowl.  552,  B.  C. ;  and  Doe  d.  Morpeth, 
V.  Roe,  3  Dowl.  577  ;  and  Doc  d.  Treat  v.  Roe,  4  Dowl.  278. 

Service  on  the  premises  on  an  agent  of  the  tenant,  who  had  ab- 
sconded to  America  : — Held,  sufficient  for  a  rule  nisi.  Doe  d.  Robin- 
son V.  Roe,  3  Dowl.  11,  B.  C. 

Where  premises  underlet  to  tenants  were  found  unoccupied  only 
recently  before  the  application,  and  the  inquiry  had  been  made  only  as 
to  the  lessee,  and  the  declaration  left  with  his  servant,  not  on  the 
premises,  the  court  refused  to  give  judgment.  Doe  d.  Burroivs  v.  Roe, 
7  Dowl.  326. 

Service  cf  declaration  and  notice  on  a  servant,  the  tenant  subsequently 


EJECTMENT — Declaration  and  iwtice — service.        Ill 

aclinovcledying  same.']  Where  the  service  of  the  declai-ation  and  notice 
was  effected  on  a  servant  of  the  tenant  in  possession,  on  the  premises, 
and  the  day  after  the  commencement  of  term,  the  tenant  consented 
that  the  service  should  be  sufficient,  and  at  the  time  the  tenant  had 
the  declaration  and  notice  in  his  hands,  but  he  had  not  admitted  that 
the  papers  reached  him  before  term  ;  the  court  granted  a  rule  nisi  for 
judgment  against  the  casual  ejector.  Doe  d.  Middletoii  v.  Roe,  1  Dowl. 
&  L.  149,  Q.  B. 

Service  of  declaration,  Sfc.  in  ejectment  on  servant  of  tenant  had.'] 
An  affidavit,  stating  that  a  copy  of  the  declaration  in  ejectment  had 
been  delivered  to  a  servant  of  the  tenant  in  possession,  who  was  left 
in  care  of  the  premises,  is  insufficient  to  move  for  judgment  against 
the  casual  ejector,  and  the  court  will  not  even  grant  a  rule  to  show 
cause  on  such  an  affidavit.  Doe  d.  Read  v.  Roe,  1  Mee.  &  W.  633 ; 
Doe  d.  Lord  Dinorben  v.  Roe,  2  Mee.  &  W.  374. 

Service  of  declaration  on  servant  and  subsequent  explanation  to  tenant 
insufficient.]  Service  of  the  copy  of  a  declaration  in  ejectment  on  the 
female  servant  of  the  tenant  in  possession,  upon  the  premises,  and  a 
subsequent  conversation  by  the  attorney  of  the  lessor  of  the  plaintiff, 
with  the  tenant,  not  on  the  premises,  in  which  the  attorney  explained 
to  him  the  nature  of  the  declaration,  and  of  the  service  : — Held,  not 
sufficient  service.     Doe  d.  Shepherd  v.  Roe,  10  Law  J.,  Q.  B.  129. 

Service  on  a  clerk.]  Service  on  a  clerk  of  the  tenant  (an  attorney) 
who  in  his  absence  accepted  service  thereof  for  him :  Held,  sufficient. 
Doe  d.  Gower  v.  Roe,  6  Scott  N.  R.  41. 

Service  on  lodgers.]  Where  lodgers  in  a  house  cannot  be  served, 
service  on  the  keeper  of  the  house,  at  the  house  is  sufficient  for  a  rule 
nisi  for  judgment  against  the  casual  ejector.  Doe  d.  Threader  v.  Roe, 
1  Dowl.  201,  B.  C— Patteson,  J. 

Service  on  an  agent.]  Where  service  is  on  an  agent  of  a  tenant,  the 
tenant  being  abroad,  the  agency  must  be  distinctly  sworn  to  ;  and  it 
is  not  sufficient  that  the  party  serving  the  declaration  has  been  informed 
by  the  party  served,  and  believes  that  such  party  is  agent.  Doe  d. 
Nottage  v.  Roe,  4  M.  &  G.  23  ;  4  Scott  N.  R.  706. 

Ejectment  for  lands  —  service  on  agent  —  tenant's  residence  not 
known^  In  ejectment  for  lands  upon  which  there  is  no  house,  and 
the  tenant's  residence  cannot  be  ascertained,  service  of  the  declaration 
and  notice  upon  the  tenant's  agent,  leaving  copies  at  his  last  ascer- 
tained dwelling-house,  and  affixing  a  notice  in  a  conspicuous  part  of 
the  land,  is  a  sufficient  ground  for  a  rule  nisi  for  judgment  against 
the  casual  ejector.  Semble,  that  in  such  a  case,  service  on  the  agent 
alone  would  be  sufficient.   Doe  d.  Johnson  v.  Roe,  12  Law  J.,  Q..  B.  96. 

Service  of  declaration  and  notice  on  a  tenant  supposed  to  be  abroad.] 
Where  the  tenant  in  possession  of  premises,  had  quitted  and  could  not 
be  found,  and  it  was  believed  had  gone  to  America,  and  service  of  the 
declaration  and  notice  was  effected  on  the  premises,  upon  a  person 
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who  appeared  to  be  employed  as  agent  to  see  that  the  house  was  kept 
in  repan-,  and  by  sticking  copies  on  the  door  of  the  house ;  the  court 
granted  a  rule  nisi  for  judgment  against  the  casual  ejector,  and  upon 
affidavit  of  service  of  the  rule,  in  the  same  manner  as  the  declaration 
and  notice  made  the  rule  absolute.     Doe  d.  Taborj  v.  Roe,  1  Dowl.  &  L. 

lis,  a.B. 

Service  of  declaration  in  ejectment  on  the  clerk  of  a  canal  company?}^ 
In  ejectment  for  part  of  the" bed  of  a  canal,  service  of  the  declaration 
on  the  clerk  of  the  canal  company  at  their  office,  was  held  sufficient 
for  a  rule  nisi  for  judgment  against  the  casual  ejector.  Doe  d.  Fisher 
V.  Roe,  10  Mee.  &  W.  21. 

Service  of  declaration,  S,-c.  on  the  proprietors  of  a  company  not  incor- 
porated.'] Where  the  proprietors  of  a  company  not  incorporated,  were 
tenants,  and  a  third  party  in  actual  occupation  of  a  piece  of  land  for 
which  the  ejectment  was  brought,  service  of  the  declaration  on  several 
of  the  proprietors,  and  on  the  clerk  and  treasurer  of  the  company,  and 
on  the  occupier  was  held  sufficient  service;  it  being  sworn  that  the 
proprietors  of  the  company  were  believed  to  he  joint  tenants  of  the 
land  in  question.     Doe  d. ■  v.  Roc,  1  Dowl.  &  L.  873,  Q.  B. 

Service  on  public  companies.']  Where  a  railway  company  is  in  pos- 
session of  land  for  which  an  ejectment  is  brought,  service  of  the 
declaration  and  notice  on  the  secretary  of  the  company  is  sufficient  by 
the  8  &  9  Vic.  c.  IG,  s.  135.     Doe  d.  Burgess  v.  Roe,  10  Jur.  952. 

Service  of  a  declaration  upon  a  railway  company  according  to  the 
mode  prescribed  in  their  act,  is  absolute  in  the  lirst  instance.  Doe  d. 
Bromley  v.  Roe,  8  Dowl.  S58,  Ex. 

Service  on  a  clerk  of  commissioners  in  whom  land  is  vested,  is  not 
sufficient.     Doe  d.  White  v.  Roe,  8  Dowl.  71,  C.  P. 

Service  of  a  declaration,  &c.  on  the  clerk  of  an  incorporated  com- 
pany, (not  empowered  to  sue  and  be  sued  in  the  name  of  their  clerk), 
on  a  portion  of  the  premises,  but  was  not  resident  there,  is  sufficient 
for  a  rule  nisi.     Doe  d.  Ross  v.  Roe,  5  Dowl.  147,  B.  C. 

Service — 7io  one  residing  on  the  premises.]  In  ejectment  for  a  school- 
house  in  which  no  one  resided,  the  declaration  and  notice  were  served 
upon  a  servant  who  kept  the  keys,  and  upon  the  schoolmaster,  on  the 
premises  : — Held,  not  sufficient  for  a  rule  nisi  for  judgment  against  the 
casual  ejector.     Doe  d.  King  v.  Roe,  1  B.  C.  Rep.  39 — Williams,  J. 

'P^acant  possession.]  Houses  being  uninhabited  and  unfurnished 
must  be  proceeded  for  as  in  case  of  vacant  possession.  Doe  d. 
Schovell  V.  Roe,  3  Dowl.  691. 

If  a  house  be  underlet,  and  afterwards  totally  deserted,  the  landlord 
cannot  resume  possession ;  he  must  bring  an  ejectment  under  the 
statute  as  on  a  vacant  possession.     Doe  d.  Norman  v.  Roe,  2  Dowl.  428. 

Slight  acts  will  constitute  an  entry,  in  case  of  vacant  possession. 
Doc  d.  Frith  v.  Roe,  2  Dowl.  431. 

The  affidavit  of  their  being  no  sufficient  distress  on  the  premises 
must  be  positive ;  the  deponent's  belief  will  not  do.  Doe  v.  Roe,  2 
Dowh  413. 
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Service  where  premises  vacant^  In  an  ejectment  for  seven  houses 
adjoining  each  other,  and  held  under  one  lease,  the  tenants  of  four 
having  been  duly  served,  the  court  granted  a  serviceable  rule  absolute, 
as  to  the  other  three,  which  were  empty,  upon  an  affidavit,  stating  that 
the  tenant  had  left  them,  and  embarked  with  his  family  for  America  ; 
that  the  lessee  was  dead,  intestate,  and  insolvent ;  and  that  copies  of 
the  declaration  and  notice  had  been  affixed  on  the  outer  doors  of  the 
three  houses,  and  a  copy  served  on  one  D.,  the  attorney  for  one  Jones, 
wlio  had  been  in  the  habit  of  receiving  the  rents.  Doe  d.  Pope  v. 
Roe,  7  Man.  &  G.  G02. 

Declaration  in  ejectment  not  within  the  Rules  M.  T.  3  Will.  4.]  The 
rules  of  M.  T.  3  Will.  4,  were  framed  upon  the  act  of  parliament, 
and  apply  only  to  cases  to  which  the  act  applies.  The  act  is  "  An 
Act  for  the  Uniformity  of  Process  in  Personal  Actions,"  and  its  pro- 
visions extend  only  to  such  actions.  Ejectment  being  a  mixed  action 
is  not,  therefore,  within  either  the  act,  or  the  rules.  Doe  d.  Gillett  v. 
Roe,  1  C.  M.  &  R.  19;  4  Tyrw.  649. 

Date  of  declaration  in  ejectment. ~\  Where  a  declaration  in  ejectment 
was  entitled  of  "Trinity  term,  9  Victoria,"  which  had  not  arrived,  and 
the  notice,  which  was  not  dated,  called  on  the  tenant  to  appear  in  next 
"  Michaelmas  term,"  the  court  granted  a  rule  for  judgment  against 
the  casual  ejector.  Doe  d.  Gyde  v.  Roe,  15  Law  J.,  Ex.  8  ;  14  Mee.  & 
W.  7SS  ;  and  Doe  d.  IVoodroffe  v.  Roe,  5  Scott  N.  R.  800, 

Notice  to  appear  in  a  term  ivhich  has  passed.l  The  Court  of  Ex- 
chequer granted  a  rule  nisi  against  the  casual  ejector  in  Hilary  term, 
where  the  notice  at  the  foot  of  the  declaration  required  an  appearance 
in  Michaelmas  term,  but  service  could  not  be  effected  in  time  to  move 
in  that  term.     Doe  d.  Earl  of  Warwick  v.  Roe,  10  Law  J.,  Ex.  130. 

Notice  to  appear  in  a  country  cause.']  Where,  in  a  country  eject- 
ment, the  notice  to  appear  required  the  tenant  to  appear  on  the  first 
day  of  Michaelmas  term,  the  court  refused  a  rule  for  judgment 
against  the  casual  ejector, — or  even  a  rule  nisi.  Doe  d.  Burton  v.  Roe, 
11  Jur.  45,  C.  P.  ;   IG  Law  J.,  C.  P.  86. 

In  a  town  cause  the  notice  must  require  the  defendant  to  appear  on 
the  first  day  of  the  next  term.  Doe  d.  Holder  v.  Rushivorth,  4  Mee.  & 
W.  75;  GDowl.  712. 

Notice  omittinrj  the  Christian  7iame  of  tenant.']  The  Christian  name 
of  the  tenant  in  possession  was  omitted  in  the  notice  to  appear,  and 
at  the  time  of  service  the  tenant  refused  to  supply  it : — Held,  that  the 
notice  was  sufficient.  Doe  d.  Lewthwaite  v.  Roe,  1  B.  C.  Rep.  20 — 
Wilhams,  J. 

Declaration  and  notice.]  The  omission  of  the  name  of  the  court  in 
entitling  a  declaration  in  ejectment,  is  immaterial  if  the  notice  at  the 
foot  of  the  declaration  gives  the  requisite  information.  Doe  d.  Tatter^ 
sail  V.  Roe,  8  Dowl.  612. 

It  is  no  objection  to  a  declaration  in  ejectment,  that  no  attorney's 
name  has  been  introduced  into  it.     Doe  d.  Simpson  v.  Roe,  6  Dowl.  469. 
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The  court  granted  a  rule  for  judiijment  against  the  casual  ejector, 
though  the  declaration  was  not  entitled  in  any  court ;  the  notice  re- 
quiring the  tenant  to  appear  in  the  common  bench.  Doe  d.  Gibson  v. 
itoe,  4  Scott,  434. 

Where  a  declaration  in  ejectment  was  entitled  of  Hilary  temn,  and 
the  notice,  dated  '24th  May,  1843,  required  the  tenant  to  ap])ear  in  next 
Easter  term,  the  court  set  aside  the  judgment  against  the  casual  ejector. 
Doe  d.  Beaumont  v.  Roe,  1  Uowl.  &  L.  345,  Ex. 

The  court  refused  a  rule  for  judgment  against  the  casual  ejector 
where  the  notice  required  the  tenant  (in  a  country  cause)  to  appear  on 
the  first  day  of  next  Easter  term.     Doe  d.  Jacques  v.  Roe,  S  Scott,  32. 

An  error  in  the  title  of  a  declaration  in  ejectment,  such  as  entitling 
it  of  a  term  not  yet  arrived,  will  not  disentitle  the  lessor  of  a  plaintiff 
to  a  rule  for  judgment  though  there  be  no  date  to  the  notice  to  appear. 
Doe  d.  Roberts  v.  Roe,  S  Jur.  1169,  B.  C— Patteson,  J. 

The  court  granted  a  rule  nisi  for  judgment  against  the  casual  ejector, 
where  the  declaration  was  entitled  the  29th  Dec.  as  of  Michaelmas 
term,  in  the  Sth  year  of  the  Queen,  and  the  notice  which  was  without 
a  date  was  to  appear  in  next  Hilary  term.  Doe  d.  Saunders  v.  Roe,  12 
Mee.  &  W.  556  ;  1  Dowl.  &  L.  655. 

A  declaration  was  entitled  of  Hilary  term,  8  Vic.  (a  term  not  then 
arrived)  and  the  notice  was  to  appear  in  "  next  Easter  term,"  but  bore 
no  date.  The  service,  which  was  regular,  was  in  March  last.  The 
court  granted  a  rule  for  judgment  against  the  casual  ejector.  Doe  d. 
Yeomans  v.  Roe,  2  Dowl.  &  L.  23,  Q.  B. 

A  declaration  in  ejectment  need  not  be  entitled  of  a  term,  or  of  a 
particular  day  as  of  a  term.  It  is  sufficient  if  it  be  entitled  of  a  par- 
ticular day.     Doe  d.  Ashman  v.  Roe,  1  Bing.  N.  C.  253  ;  1  Sc.  166. 

Where  the  declaration  was  entitled  "  Easter  term,  4  Will.  4," 
no  such  term  having  yet  arrived,  the  court  held  the  error  to  be  imma- 
terial. Doed.  Fry  v.  Roe,  3  M.  &  Sc.  371  ;  and  Doe  d.  Green  v.  Roe, 
8  Scott,  385. 

Where  the  declaration  was  wrongly  entitled  of  Michaelmas  term, 
1840,  with  notice  to  appear  in  the  "  next  Michaelmas  term,"  the  de- 
claration was  served  before  the  commencement  of  the  term,  and  the 
tenant  then  said  that  he  knew  that  no  step  could  be  taken  until  the 
following  March.  The  court  refused  to  grant  the  rule.  Doe  d.  Ckan- 
nell,  V.  Roe,  9  Dowl.  67- 

The  venue  in  the  margin  in  the  declaration  in  ejectment  is  immate- 
rial if  the  venue  in  the  body  of  the  declaration  be  correct.  Doe  d. 
Goodwin  v.  Roe,  3  Dowl.  323. 

The  formal  commencement  of  the  declaration  in  ejectment  is  not 
material.     Doe  d.  Bloxam  v.  Roe,  3  Mee.  &  W.  187  ;  6  Dowl.  3SS. 

Description  of  tlie  premises  in  declaration  in  ejectment.']  "  Tenement" 
is  an  incorrect  expression  in  a  declaration  ;  but  judgment  vt'ill  not  be 
arrested  where  it  is  used  in  conjunction  with  "messuage."  Doed. 
Laivrie  v.Dyeball,  8  B.  &  C.  70 ;  2  M.  &  R.  184. 

The  omission  in  the  declaration  of  all  local  description  of  the  tene- 
ment demised  is  error,  although  the  county  and  vill  in  which  the  de- 
mise was  made  are  stated  in  the  declaration,  and  the  county  is  stated 
in  the  margin.     Doe  d.  Rogers  and  others  v.  Bath,  2  N.  &  M.  440. 
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It  is  sufficient  if  the  parish  be  described  by  the  name  by  which  it  is 
usually  called.     Doe  d.  Boys  v.  Carter,  1  Y.  &  J.  492. 

If,  on  the  trial  of  an  ejectment,  it  appears  that  the  parish  is  mis- 
stated in  the  declaration,  the  judge  will  allow  it  to  be  amended  under 
the  Stat.  3  &  4  Will.  c.  42,  although  the  ejectment  be  for  a  forfeiture. 
Doe  d.  Marriott  V.Edwards, 6  Car.  &  P.  208  ;  1  M.  &.  R.  319.— Parke,  B. 

The  court  refused  to  arrest  the  judgment  on  account  of  the  omission 
of  a  parish  or  vill.     Doe  d.  Edwards  v.  Gunning,  7  Ad.  &  Ell.  253. 

Ouster.'\  The  ouster  should  be  stated  to  have  been  after  the  com- 
mencement of  the  supposed  demise,  and  it  is  not  unusual,  though 
unnecessary,  to  mention  a  particular  day.  See  Cro.  Jac.  311  ;  Selw. 
N.  P.  683,  4th  ed. 

f 
Amendment  of  declaration  in  ejectment r\  In  ejectment  by  the  heir  of 
the  mortgagor  against  the  heir  of  the  mortgagee,  to  recover  the  demised 
premises,  the  cause  stood  over  from  time  to  time  after  issue  jomed,  in 
consequence  of  negotiations  between  the  parties  for  a  settlement,  until 
the  demise  in  the  declaration  had  expired  by  lapse  of  time.  The  court 
permitted  the  declaration  and  issue  to  be  amended  by  extending  the 
term  of  the  demise,  although  more  than  twenty  years  had  elapsed 
since  the  execution  of  the  mortgage.  Doe  d.  Rabbits  and  others  v. 
Welsh,  10  Jur.  1056,  B.  C. 

"Where  a  mistake  has  been  made  in  the  Christian  name  of  the  lessor 
of  the  plaintiff,  and  no  one  has  appeared,  the  court  will  not  allow  the 
declaration  to  be  amended  by  altering  the  name.  Doe  d.  Street  v.  Roe, 
8  Dowl.  444. 

An  amendment  in  ejectment  may  be  made  even  in  the  time  of  the 
demise,  to  prevent  being  barred.  Doe  d.  Hardman  v.  Pilkington,  4 
Burr.  2447. 

An  amendment  was  allowed  where  the  day  of  the  demise  was  laid 
before  the  title  accrued.      Doe  d.  Rumford  v.  Miller,  1  Chit.  536. 

So  upon  payment  of  the  costs  of  the  application,  by  laying  the 
demise  anterior  to  the  time  of  forfeiture,  even  after  the  record  was 
made  xip  and  the  cause  set  down  for  trial.  Doe  d.  Rumford  v.  Miller, 
Adams'  Eject.  199. 

Declaration — statement  of  demise.^  A  demise,  on  the  day  of  a 
supposed  forfeiture  accruing,  to  commence  from  two  days  previous, 
is  good.     Doe  v.  Wells,  2  P.  &  D.  396. 

Under  a  joint  demise,  a  several  title  cannot  be  shown.  Therefore 
a  joint  demise  cannot  be  supported  as  the  several  demises  of  one  or 
more  of  the  lessors  whose  title  is  proved  at  the  trial ;  and  where  the 
demise  is  by  one  parcener  jointly  with  another  parcener  and  her  hus- 
band, whose  title  jure  uxoris,  is  barred  by  fine  and  non  claim,  there 
cannot  be  a  verdict  for  the  plaintiff.  Doe  d.  Blight  v.  Pitt,  11  Ad.  & 
E.  842;   4  P.  &D.  278. 

If  a  declaration  allege  a  joint  demise,  and  the  evidence  proves  them 
to  be  tenants  in  common,  the  declaration  cannot  be  supported.  Doe 
d.  Poole  v.  Errington,  3  N.  &  M.  646. 

Declaration  and  notice— date  o/.]    A  declaration  in  ejectment  dated 
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the  Stli,  instead  of  the  7  Will.  4,  is  irregular;  Doe  d.  Gowland  v.  Roe^ 
5  Dowl.  273  ;  and  Doe  d.  Vincent  v.  Roe,  <J  Dowl.  43. 

But  if  the  date  of  the  notice  in  the  declaration  conveys  sufficient 
information  to  the  tenant,  the  defect  is  cured.  Doe  d.  Evans  v.  Roe, 
5  Dowl.  508  ;  and  Doe  d.  Sinilhers  v.  Roe,  4  Dowl.  374  ;  7  Scott,  520. 

Declaration  and  notice — entitling  q/".]  Where  a  declaration  in 
ejectment  was  entitled  in  the  Common  Pleas,  hut  the  notice  to  appear 
was  in  the  Exchequer,  the  court  on  cause  being  shown,  refused  to 
make  the  rule  absolute  for  judgment  against  the  casual  ejector,  but 
directed  an  appearance  to  be  entered.  Doe  d.  Knowles  v.  Roe.,  12 
Mee.  &  W.  569  ;   1  Dowl.  &  L.  590  ;   13  Law  J.,  Ex.  129. 

A  variance  in  the  title  of  the  court,  in  the  notice  and  declaratiorv 
M'ill  render  the  whole  invalid.     lb.  % 

The  court  refused  to  grant  a  rule  for  judgment  against  the  casual 
ejector  where  the  declaration  was  entitled  "  the  Exchequer  of  Pleas,'* 
and  the  notice  required  the  tenant  to  appear  in  the  Common  Pleas. 
Doe  d.  Phillips  v.  Roe,  7  IScott,  891 ;  1  Dowl.  &  L.  915,  C.  P. 

Notice,  where  there  are  several  tenants^  Where  there  are  several 
tenants  in  possession  in  ejectment,  each  copy  of  the  notice  may  be 
directed  to  the  individual  tenant  on  whom  it  is  served.  Doe  v.  Roe, 
8  Jur.  360,  B.  C— Patteson,  J.  And  one  rule  suffice.;,  Doe  v.  Roe, 
2  C.&J.  670. 

Where  the  notice  at  the  foot  of  a  declaration  in  ejectment  is  ad- 
dressed to  all  the  tenants  in  possession  of  distinct  parts  of  the  pre- 
mises, and  each  tenant  is  served  with  a  copy  addressed  to  all,  there 
should  be  only  one  rule  for  iudgment.  Doe  d.  Vorley  v.  Roe,  2 
Dowl.  52  ;  6  Jur.  931,  B,  C— Wightman,  J. 

Of  the  notice  to  appear.']  The  notice  attached  to  the  declaration 
contained  no  date.  The  court,  however,  held  it  good  without  date,  as 
the  delivery  would  be  deemed  the  day.  Doe  d.  Greene  v.  Roe,  8 
Scott,  385. 

The  date  in  the  notice  cures  the  entitling  of  the  declaration.  Doe  d. 
Gore  V.  Roe,  3  Dowl.  5,  B.  C. 

If,  from  the  conduct  of  the  tenant  and  his  wife,  his  Christian  name 
cannot  be  stated  in  the  notice,  it  may  be  omitted.  Doe  d.  Warne  v. 
Roe,  2  Dowl.  517. 

A  variation  in  the  name  of  the  notice  subscribed  Thomas  for 
John,  the  party  served  being  told  that  he  was  the  person  intended,  is 
immaterial.     Doe  d.  Frost  v.  Roe,  3  Dowl.  503,  B.  C. 

If  the  name  of  one  tenant  is  improperly  spelled  in  the  notice  served 
on  another,  it  is  immaterial  for  the  service  on  the  latter.  Doe  d. 
Messer  v.  Roe,  5  Dowl.  7l6,  B.  C. 

Where  there  are  several  tenants,  the  notice  must  contain  the  names 
of  the  whole,  and  not  that  of  each  particular  tenant  only.  Doe  d. 
Ludford  V.  Roe,  8  Dowl.  500. 

Where  the  notice  was  to  the  tenant  to  appear  "next  Easter  term ;" 
it  was  dated  13th  May,  1837  ;  and  the  affidavit  of  service  stated  that 
the  deponent  had  explained  to  the  tenant  in  possession,  that  the  objecS 
of  the  service  waa  to  require  him  to  appear  in  the  next  Trinity  term  : — 
Held,  sufficient.     Doe  d.  Si/nies  v.  Roe,  5  Dowl.  G67. 
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A  new  demise  allowed  to  be  added  after  a  new  trial  granted.']  After 
verdict  for  the  lessors  of  the  jilaintift",  and  a  new  trial  granted,  the 
court  allowed,  upon  payment  of  costs,  a  new  demise  to  be  added  to 
the  declaration,  upon  an  affidavit,  statinp:  that  it  would  not  affect  the 
merits  of  the  question  ;  the  lessor  of  the  plaintiff  agreeing,  that  any 
evidence  for  the  defendant,  admissible  under  the  former,  should  also 
be  admissible  vinder  the  new  demise.  Doe  d.  Bacon  and  another  v. 
Brydges,  1  Dowl.  &  L.  954,  C.  P. 

Amendment  at  Nisi  Prius  of  the  day  of  the  demise.]  A  judge  at 
Kisi  Prins  may,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  23,  amend  a 
declaration  in  ejectment,  by  an  alteration  in  the  date  of  the  demise, 
whether  the  day  laid  in  the  declaration  is  a  wrong  day  or  an  impos- 
sible day.  Doe  d.  Simpson  v.  Hall,  1  Dowl.  &  L.  49,  C  P. ;  and  Doe 
d.  Edwards  and  another  v.  Leach,  10  Law  J.,  C.  P.  2S9. 

Amendment  at  Nisi  Prius  by  inserting  the  year  of  the  demise  in  de- 
claration irregular.]  The  judge  at  the  trial  having  amended  a  declara- 
tion in  ejectment,  under  the  authority  of  3  &  4  Will.  4,  c.  42,  s.  23, 
by  inserting  the  year  of  the  demise,  the  court  held,  that  this  was  not 
a  variance  between  the  proof  and  the  record,  and  therefore  was  not 
amendable  under  that  statute  ;  but  they  discharged  a  rule  obtained 
by  the  defendant  to  enter  a  nonsuit.  Doe  d.  Parson  v.  Heather,  10 
Law  J.,  E.Y.  296. 

Striking  out  demises  in  declaration  in  ejectment^  Where  parties 
have  been  ser\^ed  with  a  declaration  in  ejectment,  the  court  will  not 
before  appearance  entertain  an  application  to  strike  out  some  of  the 
demises  in  the  declaration,  on  the  ground  that  the  lessors  of  the 
plaintiff  named  in  those  demises  are  deceased.  Doe  d.  King  William 
the  ith  v.  Roe,  13  Law  J.,  Ex.  304  ;  S  Jur.  476. 

Landlord  and  tenant.]  The  court  will  not  grant  a  rule  nisi,  ac- 
cording to  the  statute  1  Geo.  4,  c.  87,  where  the  tenant  refuses  to 
deliver  up  possession,  unless  the  notice  at  the  foot  of  the  declaration 
served  is  in  the  form  prescribed  by  that  statute.  Doe  d.  Warren  v. 
Roe,  6  Law  J.,  C.  P.  241. 

In  moving  for  the  ordinary  landlord's  rule,  under  1  Geo.  4,  c.  87, 
£.  1,  the  affidavit  in  support  of  the  application  must  have  the  plaintiff's 
lessor's  name  in  its  title.     Doe  d.  Watson  v.  Roe,  5  Dowl.  389. 

In  order  to  obtain  the  usual  landlord's  rule,  provided  by  1  Geo.  4, 
c.  87,  s.  1,  the  execution  of  the  lease  may  be  proved  by  the  affidavit  of 
a  person  who  is  not  the  attesting  witness.  Doe  d.  Gowland  v.  Roe, 
6  Dowl.  35. 

Where  the  lease  provided,  that  on  non-paj-ment  of  a  half  year's  rent 
the  landlord  might  enter  on  the  ])remises  for  the  same  until  it  should 
be  fully  satisfied  :— Held,  that  the  4  Geo.  2,  c.  28,  did  not  operate  to 
dispense  with  the  formal  demand  of  possession.  Doe  d.  Darlie  v. 
Bowditch,  15  Law  J.,  Ci.  B.  260;  10  Jur.  637. 

In  ejectment,  a  question  arising  as  to  the  tenant  disputing  his 
lessor's  title,  the   court  said,  the  principle  is,  that  a  tenant  shall  not 
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contest  his  landlord's  title ;  on  the  contrary,  it  is  his  duty  to  defend 
it.  If  he  objects  to  such  title  let  him  jjo  out  of  possession.  Doe  d. 
Manton  v.  Austin,  2  M.  &  Sc.  107;  9  Bing.  41. 

Or  if  he  has  admitted  his  landlord's  right  by  the  payment  of  rent. 
Doe  d.  Harvey  v.  Francis,  4  M.  &  W.  331  ;  7  Dovvl.  523. 

A  tenant  at  sufferance,  who  is  turned  out  of  possession  by  his 
landlord,  without  any  demand  of  possession,  cannot  maintain  eject- 
ment, hut  may  maintain  trespass.     Doe  v.  Murrell,  S  C.  &  P.  134. 

The  landlord  has  no  right  to  ajipear  until  a  rule  for  judgment 
against  the  casual  ejector  had  been  obtained.  Doe  d.  Emery  v.  Roe,  7 
Scott,  769. 

In  the  absence  of  a  suggestion  of  collusion  between  the  lessor  of  the 
plaintiff' and  the  tenant,  the  court  will  not  set  aside  a  regular  judgment 
in  ejectment  after  execution,  in  order  to  let  in  the  landlord  to  defend. 
Doe  d.  Thompson  v.  Roe,  2  Scott,  ISl  ;  4  Dowl.  1J5. 

But  where  a  proper  case  for  interference  was  made  out,  the  court, 
even  after  execution  on  the  judgment  against  the  casual  ejector,  let  in 
the  tenants  to  plead.  Doe  d.  Mullarhy  v.  Roe,  11  A.  &  E.  333;  3 
P.  &  D.  316. 

A  sub-lessee  held  to  be  a  tenant  under  4  Geo.  2,  c.  28,  s.  4.]  A  sub- 
lessee held  to  be  a  tenant  within  the  provisions  of  4  Geo.  2,  c.  28,  s.  4, 
and  entitled  to  a  stay  of  proceedings  on  payment  into  court  of  the 
rent  in  arrear.  Doe  v.  Byron,  3  Dowl.  &  L.  31,  C.  P.;  1  Man. 
Gr,  &  S.  623. 

Judgment  under  4  Geo,  2,  c.  28,  where  no  appearance  by  tenant.']  The 
statute  4  Geo.  2,  c.  28,  s.  2,  does  not  enable  the  lessor  of  the  plaintiff 
in  any  case  to  enter  judgment  against  the  tenant  in  possession,  in  a 
case  where  he  has  never  actually  appeared,  but  the  judgment  must 
still  be  against  the  casual  ejector  in  the  usual  way.  Doe  d.  The 
Trustees  of  the  Bedford  Charity  v.  Payne,  14  Law  J.,  Q.  B.  246. 

The  statute  1  Geo.  4,  c.  87,  s.  1,  enabling  landlords  to  recover  pos- 
session of  premises  unlawfully  held  over  by  tenants,  does  not  extend 
to  the  case  of  a  subsisting  lease,  a  condition  of  which  has  been  broken, 
and  a  right  of  re-entry  has  accrued.  Doe  d.  Cundey  v.  Sharpley,  1 5 
Law  J.,  Ex.  341. 

"Where  the  right  of  entry  accrues  to  a  landlord  in  or  after  Hilary  or 
Trinity  term,  he  may,  under  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  36,  at 
any  time  within  ten  days  afterwards,  serve  a  declaration  in  ejectment, 
specially  entitled  of  the  day  next  after  the  day  of  the  demise  in  such 
declaration,  whether  the  same  shall  be  in  term  or  in  vacation,  with  a 
notice  thereunder  subscribed,  requiring  the  tenant  in  possession  to 
appear  and  plead  thereto  within  ten  days.  This  is  confined  to  issuable 
terms  only.     Doe  v.  Roe,  2  C.  &  J.  45. 

The  statute  apphes  only  to  issuable  terms  and  the  assizes.  Doe  d. 
Norris  v.  Roe,  1  Dowl.  547. 

And  does  not  apply  where  the  tenancy  expired  before  the  first  day  of 
the  issuable  term.     Doe  d.  Summerville  v.  Roe,  4  M.  &  Sc.  747. 

Securities  under  1  Geo  4,  c.  87.]  Where  a  landlord  applies  to  the 
court  to  compel  his  tenant  to  give  the  securities  required  by  the  1  Geo. 
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4,  c.  87,  it  may  also  be  made  part  of  the  rule,  that  the  landlord  shall 
be  at  liberty  to  sign  judgment  against  the  casual  ejector,  in  case  of  a 
default  on  the  part  of  the  tenant  to  give  the  required  securities.  Doe 
V.  Roe,  2  Dowl.  180. 

Ejectment  where  part  of  the  premises  is  underlet,  and  the  remainder 
abandoned.']  Where  a  tenant  has  underlet  part  of  the  premises 
sought  to  be  recovered,  and  abandoned  the  remainder,  and  a  declara- 
tion has  been  served  on  the  sub-tenants,  the  lessor  of  the  plaintiff  is 
entitled  to  judgment  as  to  the  part  occupied  by  them,  and  may  take 
possession  of  the  remainder.  Doe  d.  Henson  v.  Roe,  1  Dowl.  &  L. 
657,  Ex. 

Error  in  the  Christian  name  of  tenant  no  ground  for  setting  aside.] 
The  court  refused  to  set  aside  service  of  the  declaration  on  an 
affidavit  of  misnomer  in  the  Christian  name  of  the  tenant  in  pos- 
session ;  it  would  in  effect  be  to  allow  the  benefit  of  a  plea  in  abate- 
ment for  misnomer  in  ejectment.  Doe  d.  Staintcn  v.  Roe,  6  M.  & 
Sc.  203. 

Consent  rule  should  be  drawn  up  and  seriied  before  issue  joined.]  The 
defendant  having  obtained  the  usual  landlord's  rule,  and  entered  into 
the  usual  agreement  for  the  common  consent  rule,  and  having  pleaded 
and  served  rule  to  repl)^  the  lessor  of  the  plaintiff  delivered  the  repli- 
cation (the  similiter)  without  drawing  up  and  serving  the  consent  rule: 
— Held,  irregular,  and  replication  set  aside.  Doe  d.  Burnhamv.  Lever, 
13  Mee.  &  W.  6SS  ;  2  Dowl.  &  L.  644. 

Consent  rules,  where  defendants  separately  defend  for  parts  of  the 
premises.]  "Where  two  parties  delivered  separate  consent  rules,^ 
claiming  to  defend,  the  one  for  the  whole  of  the  premises  in  the 
declaration,  and  the  other  for  part,  the  court  directed  the  consent 
rules  to  be  amended,  by  confining  them  respectively  to  such  part 
of  the  premises  as  each  party  really  defended  for.  Doe  d.  Lloyd 
and  Jones  v.  Roe,  15  Law  J.,  Ex.  2S3  ;  15  Mee.  &  W.  431. 

Consent  rule — tenant  denying  possession.]  If  a  tenant  denies  he  is 
in  possession,  and  undertakes  that  execution  may  issue  if  he  be, 
his  name  will  be  struck  out  of  the  appearance  and  consent  rule. 
Doe  d.  Snape  v.  Snape,  2  C.  &  J."  214  ;  2  Tyrw.  340. 

If  a  fraud  be  practised  with  respect  to  the  consent  rule,  the  court 
will  interfere.     Doe  v.  Jordan,  4  Scott,  370. 

The  usual  consent  rule  in  ejectment  applies  to  corporate  bodies.]  A 
municipal  corporation  cannot  be  let  in  to  defend  an  ejectment,  without 
entering  into  the  usual  consent  rule  to  admit  possession,  notwithstand- 
ing the  provisions  of  the  Municipal  Corporation  Act,  4  &  5  Will.  4,  c. 
76,  s.  92 ;  Doe  d.  Parr  v.  Roe,  10  Law  J.,  Q.  B.  317. 

Consent  rule,  production  of,  at  trial.]  At  the  trial  of  an  ejectment 
it  is  not  necessary  to  produce  the  consent  rule,  there  being  no  doubt 
of  the  identity  of  the  premises  sought  to  be  recovered.     If  the  defen- 


120  EJECTMENT— cojisra^  nde. 

dant  appear  at  the  trial,  and  refuse  to  confess  lease,  entry,  and  ouster, 
the  lessor  of  tlic  plaintift"  is  not  entitled  to  have  a  verdict  for  him,  but 
must  be  nonsuited,  and  will  then  recover  judn^ment  against  the  casual 
ejector.     Doe  v.  Armfidd,  11  Law  J.,  Q.  B.  43. 

If  a  defendant  appear  by  counsel,  and  cross-examines  witnesses,  he 
cannot  afterwards  call  for  the  consent  rule,  there  being  no  question  as 
to  the  identity  of  die  prenaises,  and  the  plaintiff  will  be  entitled  to  judg- 
ment.    Doe  d.  Greaves  v.  Rahy,  2  15.  &  Ad.  9-18. 

Stnying  proceedings  in  ejectment  hi/  payment  of  rent  in  urrear^  A 
Bub-lessee  is  a  tenant  of  premises  within  the  meaning  of  the  stat.  4  Geo. 
2,  c.  28,  s.  4,  and  is  therefore  entitled  to  a  stay  of  proceedings  upon 
payment  into  court  of  the  rent  in  arrear  and  the  costs.  Doe  d.  I'Vyatt 
V.  Byron,  3  Dowl.  &  L.  31. 

Staying  proceedinqs  in  a  second  ejectment  until  costs  of  former  paid."] 
Where  the  same  title  was  to  be  brought  in  question,  although  by 
deaths  the  parties  had  changed,  the  court  held  it  within  the  rule  for 
staying  proceedings  in  the  second  ejectment,  until  the  costs  of  a 
former  one  had  been  paid,  and  the  devisee  of  the  former  defen- 
dant is  entitled  to  make  the  application,  and  the  affidavit  may  be 
entitled  in  the  name  of  the  casual   ejector.      Doe  d,  Mudd  v.  Roe, 

■8  Dowl.  444. 
■s 

Staying  proceedings  in  ejectment  pending  action  for  tresjjass  on  the 
same  queslion.l  The  court  will  not  stay  the  proceedings  in  an  action 
of  ejectment,  commenced  in  this  court,  until  those  in  an  action  of 
trespass,  commenced  in  the  Court  of  Queen's  Bench,  in  which  the 
same  question  is  raised,  are  terminated.  Doe  d.  Geldart  v.  Tubrum,  6 
Law  J.,  C.  P.  303  J  5  Scott,  141. 

Motion  for  judgment  after  the  term  mentioned  in  the  notice. "[  If  a 
regular  service  is  effected  before  the  term  in  which  the  appearance  is 
to  be  entered  elapses,  a  motion  for  judgment  may  be  made  in  the  fol- 
lowing term  on  the  same  service.  Doe  d.  Thompson  v.  Roe,  3  Dowl. 
575,  K.  B. 

Rule  for  judgment  in  ejectment  moved  the  term  following  the  notice.^ 
It  is  not  too  late  to  move  for  judgment  against  the  casual  ejector  in 
the  term  following  that  in  which  the  tenants  have  had  notice  to  appear, 
whether  the  cause  be  a  town  or  a  country  cause.  Doe  d.  Wul/cer  v. 
Roe,  9  Mee.  &  W.  426 ;   1  Dowl.  N.  S.  613 ;  6  Jur.  263. 

In  a  coimtry  cause  it  is  a  rule  absolute  which  must  be  served,  see 
Doe  d.  Thompson  v.  Roe,  ante.  In  a  town  cause  it  a  rule  to  show 
cause. 

Where  it  appeared  that  a  term  had  elapsed  between  the  service  and 
themotionfor  judgment  againstthe  casual  ejector, the  court  onlygranted 
a  rule  nisi.  Doe  d.  Musselwhite  v.  Roe,  8  Scott,  471  ;  Doe  d.  Wilson 
V.  Roe,  4  Dowl.  124. 

And  after  four  terms,  a  term's  notice  is  necessary.  Doe  d.  Vernon 
V.  Roe,  2  N.  &  P.  237. 
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Tenant  must  appear  before  he  can  move  to  set  aside  an  irregular  judg- 
ment. The  court  will  not  before  appearance  by  the  tenant  in  an  action 
of  ejectment  entertain  an  application  to  set  aside  the  juflfrment  signed 
against  the  casual  ejector  on  the  ground  of  irregularity.  Doe  d. 
Williamson  and  another  v.  Roe,  15  Law  J.,  Q.  B.  39  ;  3  Dowl.  &  L. 
328. 

Judgment  by  default  may  be  signed  without  entering  appearance.']  It 
is  not  necessary  in  this  court  to  enter  an  appearance  for  the  casual 
ejector  previously  to  signing  judgment  by  default  in  ejectment,  and  the 
costs  of  doing  so  will  not  be  allowed.  Doe  d.  Morgan  v.  Hue,  2  Mee. 
&  W.  423  ;  5  Dowl.  605  ;  and  Doe  d.  Welhon  v.  Roc,  5  Dowl.  271. 

Lessor's  title-l  If  a  copyholder  lease  for  years,  without  license 
from  the  lord,  or  custom  authorising  such  lease,  the  lessee  has  never- 
theless a  title  against  every  one  but  the  lord,  and  mav  bring  ejectment. 
Doe  d.  Tresidder  v.  Tresidder,  1  Ad.  &  El.  N.  S.  41(3. 

If  a  copyholder  make  a  lease  which  is  not  according  to  the  custom 
of  the  manor,  the  lessee  may  nevertheless  maintain  ejectment  thereon. 
Doe  d.  Robinson  v.  Bousjield,  1  Car.  &  K.  558  ;  8  Jur,  1121,  Q.  B. 

Summons  for  particulars  and  for  time  to  plead  in  ejectment. ~\  In 
ejectment  a  party  claiming  to  be  landlord  took  out  a  summons  for 
particulars  of  the  premises,  and  also  a  summon?  for  time  to  appear 
and  plead.  An  order  was  made  for  the  delivery  of  particulars,  but 
containing  no  clause  for  a  stay  of  proceedings  :  on  the  other  summons 
an  order  was  made  for  a  week's  time  to  plead  : — Held,  that  the  order 
for  particulars  did  not  operate  as  a  stay  of  proceedings.  Doe  d.  Ro- 
berts and  others  v.  Roe,  2  Dowl.  &  L.  673;  14   Law  J.,  Ex.  101. 

A  second  writ  of  possession  granted.]  Where  the  writ  of  habere 
facias  possessionem  has  been  executed,  and  possession  has  been  given 
to  the  lessor  of  the  plaintiff",  but  the  tenant  subsequently  forcibly  dis- 
possesses him,  this  court  will  grant  a  new  writ,  but  the  rule  for  such 
writ  is  only  nisi  in  the  first  instance.  Doe  d.  Lloyd  v.  Roe,  2  Dowl. 
N.  S.  407 ;  7  Jur.  352,  B.  C— Wightman,  J. 

Ejectment,  sheriff's  return  to  elegit,  description  of  pre7nises.']  An 
ejectment  was  brought  by  the  lessor  of  the  plaintiff,  who  claimed  as 
tenant  by  elegit,  to  recover  several  messuages  and  twent3'-five  acres  of 
land,  called  Rhosftarm,  and  also  known  by  the  name  of  Penyrorsedd. 
Farm.  The  sheriff's  return  to  the  elegit  described  the  premises  as  a 
dwelling-house  and  farm  commonly  called  or  known  by  the  name  of 
Penyrorsedd  Farm,  containing  by  estimation  nineteen  acres  : — Held, 
that  the  premises  sought  to  be  recovered  were  sufficiently  described  ; 
that  it  was  \innecessary  to  set  them  out  by  metes  and  bounds ; 
and  that  imder  this  descrij)tion  the  lessor  of  the  plaintiff  might  re- 
cover the  twenty-five  acres.  Doe  d.  Roberts  v.  Parry,  14  Law  J., 
Ex.  20. 

Verdict  in  ejectment  may  be  distributive.]  The  plea  of  not  guilty, 
in  ejectment,  is  distributable,  and  the  defendant  is  entitled  to  a  verdict 
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as  to  any  part  of  the  premises  claimed  in  the  action  to  which  the  lessor 
of  the  j)laintiir  fails  to  prove  a  title.  IJoe  d.  Boicmnu  v.  Lewis,  13- 
Mee.  &  W.  241  ;  2  Dovvl.  &  L.  6G7. 

In  the  jutlfjment  in  this  case  per  Parke,  B.,  it  is  stated  that  in  ap- 
plyinjT  the  rule  II.  T.  2  Will.  4,  No.  74,  the  plea  of  not  guilty  has  been 
held  to  raise  a  separate  issue  on  each  count  of  the  declaration  to  which 
it  is  pleaded.  Cox  v.  Thomason,  2  C.  &  J.  498  ;  and  to  each  part  of 
a  divisible  count  in  an  action  on  the  case.  Prudhomme  v.  Fraser,  4 
K.  &  M.  512  ;  so  a  plea  of  non-assumpsit  to  several  counts  was  held 
to  raise  an  issue  on  each,  in  Knight  v.  Broivn,  1  Dovvl.  730  :  Precisely 
the  same  reason  applies  to  an  action  of  ejectment ;  and  if  the  defen- 
dant succeeds  as  to  part,  and  it  is  material  to  him,  with  a  view  to  costs, 
to  have  a  verdict  found  for  him  as  to  that  jiart,  he  has  a  right  to  have 
it  so  found,  and  have  his  costs  taxed  on  that  verdict. 

Where  the  declaration  in  ejectment  containing  only  one  count  and 
one  demise,  claimed  several  messuages,  the  jury  found  a  verdict  of 
guilty  as  to  some  and  not  guilty  as  to  another: — The  court  held,  that 
pursuant  to  1  Reg.  Gen.  H.  T.  2  Will.  4,  No.  74,  the  defendant  was 
entitled  to  his  costs  as  to  the  messuage  with  respect  to  which  the 
plaintiff  had  failed,  and  to  have  them  set  off  against  those  of  the  lessor 
of  the  plaintiff.     Doe  d.  Errington  v.  Errington,  4  Dowl.  602. 

Verdict  in  ejectment  for  several  defendants  joined  in  consent  rule  and 
against  other  defendants  by  default — costs.^  Ejectment  for  various 
premises  against  twelve  defendants,  who  entered  into  a  joint  consent 
rule  to  defend  for  a  part,  and  admitted  a  joint  possession.  Before  the 
trial,  by  an  order  of  the  judge  at  Nisi  Prius,  two  of  the  defendants 
were  allowed  to  withdraw  their  pleas,  and  to  suffer  judgment  by 
default,  and  their  names  were  struck  out  of  the  record.  The  trial 
proceeded  against  the  other  defendants,  who  proved  a  title  to  their 
own  premises,  but  not  to  those  of  the  other  two : — Held,  that  the 
lessor  of  the  plaintiff  was  entitled  to  a  general  verdict  and  the  general 
costs  of  the  cause;  but  the  court  restrained  him  from  taking  out  a 
writ  of  possession  against  the  ten,  and  directed  that  they  should  have 
the  costs  of  defending  their  possession.  Doe  d.  Bishton  v.  Hughes,  2 
C.  M.  &  R.  2Sl ;  4  Law  J.,  Ex.  321. 

Second  action  in  ejectment  for  the  same  premises — costsJ]  In  a  second 
action  of  ejectment  brought  for  the  same  premises,  the  court  will  stay 
proceedings  till  the  costs  of  the  former  are  paid,  although  the  former 
action  was  discontinued  before  consent  rule  or  plea.  Doe  d.  Langdon 
V.  Langdon,  5  B.  &  Ad.  864;  2  N.  &  M.  849. 

A.  having  brought  an  ejectment,  had  judgment  of  nonsuit  against 
him ;  afterwards  he  was  discharged  under  the  Insolvent  Debtors  Act,  the 
costs  of  the  ejectment  being  inserted  as  a  debt  in  his  schedule.  The 
assignee  of  his  estate  having  brought  a  second  ejectment  upon  the 
insolvent's  original  title,  the  court  stayed  the  proceedings  in  it  until 
the  costs  of  the  first  were  paid.  Doe  d.  Standish  v.  Roe,  5  B.  &  Ad. 
878  ;   2  N.  &  M.  468. 

A  notice  of  trial  in  a  second  action  of  ejectment,  served  at  a  much 
earlier  period  than  was  necessary,  is  no  objection  to  an  application  for 
a  rule  to  stay  proceedings  until  the  costs  of  a  former  ejectment  and 
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of  an  action  for  mesne  profits  have  been  paid.     Neither  is  an  irregu- 
larity in  the  service  of  the  declaration  in  the  former  action. 

Such  a  rule  will  not  be  enlarged  until  the  trial  of  the  second  eject- 
ment, in  order  to  set  off  the  costs  of  the  lessor  of  the  plaintiff,  if  suc- 
cessful, against  the  former  costs.  Doe  d.  Maslin  v.  Packer,  2  C  &  M. 
457  ;  4  Tyrw,  144  ;  3  Law  J.,  Ex.  148. 

ERROR— fFriV  of. 

Transcribing  the  record — on  writ  of  error^  The  plaintiff's  and 
defendant's  names  stand  as  in  the  original  action,  until  the  transcript 
of  the  record  is  carried  over  and  filed.     Smith  v.  Bail,  3  M.  &  P.  242. 

Assignment  of  error.'\  There  cannot  be  an  assignment  of  errors  in 
fact  and  law.     Rex  v.  Carlisle,  2  B.  &  Ad.  362. 

On  a  bad  assignment  of  error  in  fact,  the  court  will  give  judgment 
on  an  error  in  law,  although  no  error  in  law  be  assigned.  Castledine 
V.  Munday,  4  B.  &  Ad.  90. 

Joinder  in  error.^  Counsel's  signature  is  not  required  to  the  com- 
mon joinder  in  error.  Grant  v.  Sjnith,  5  Dowl.  107;  and  Archboldv. 
Smith,  1  Mee.  &  W.  740;  1  T.  &  G.  949. 

Affidavits  in  error.']  AflSdavits  used  in  a  court  of  error  must  be 
entitled  in  that  court,  and  not  in  the  court  belov.'.  Gandell  v.  Rogier, 
4B.  &  C.  862;  6D.  &  R.  259. 

Amendment  of  record  in  ei-ror.]  The  court  of  error  ought  not  to 
amend  the  record  of  the  court  below.  Salter  v.  Slade,  3  N.  &  M. 
717;  lAd.  &  E.  60S. 

Unless  the  amendment  be  to  make  it  conformable  to  the  facts. 
France  v.  Parry,  1  Ad.  &  E.  615. 

The  Exchequer  Chamber  will  only  amend  for  misprision  of  the 
clerk.     Green  v.  Miller,  2  B.  &  Ad.  781. 

The  court  of  error  will  not  examine  the  propriety  of  amendments 
made  by  the  court  below.     Mellish  v.  Richardson,  9  Bing.  125. 

The  court  cannot,  without  the  consent  of  parties,  strike  out  issues 
of  fact,  in  order  to  enable  them  to  proceed  on  issues  in  law.  Garden 
V.  General  Cemetery  Company,  7  Scott,  348 ;  7  Dowl.  425  ;  and  Beck- 
ham v.  Knight,  7  Dowl.  409. 

Taxation  of  costs  in  error.]  An  application  to  review  taxation  of 
costs  in  error  must  be  to  the  court  of  error.  Francis  v.  Doe,  5  Mee. 
&W.  272;  7  Dowl.  523. 

JVrit  of  error  coram  nobis — error  in  fact — issue  joined.]  Where 
issue  in  fact  is  joined  upon  a  writ  of  error  coram  nobis,  and  notice 
of  trial  is  given  by  the  ])laintiff  in  error,  and  not  countermanded,  the 
defendant  in  error  may  have  a  rule  absolute  in  the  first  instance  for 
the  costs  of  the  day  for  not  proceeding  to  trial  pursuant  to  notice. 
Grevillev.  Chapman,  15  Law  J.,  Q.  B.  41. 

Proceedings  on  which  a  writ  of  error  will  not  lie.]     On  a  feigned 
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issue,  to  try  tlie  existence  of  a  custom  in  a  manor,  tlie  jury  liarl  found 
for  the  plaintift",  subject  to  the  opinion  of  the  court,  which  also  gave 
judgment  in  liis  favour,  whereupon  the  defendant  brought  error  in  the 
Exchequer  Cliamher,  on  the  ground  that  the  customs  stated  in  the 
declaration  were  not  legal ;  but— The  court  quashed  the  writ,  on  the 
groimd  that  error  did  not  lie  on  a  feigned  issue.     Snook  v.  Mattocks, 

5  Ad.  &  E.  239  ;  and  Klii(/  v.  Simmonds  and  another,  14  Law  J.,  Q.  B. 
248. 

In  cases  where  execution  is  allowed  to  issue  notwithstanding  a  writ 
of  error,  there  must  be  satisfactory  evidence  that  the  writ  of  error  is 
brought  for  delay;  but  inasmuch  as  a  writ  of  error,  brought  on  a 
nonsuit,  leaves  no  colour  for  denying  the  imputation  for  delay,  the 
courts  have  required  that,  on  a  rule  for  setting  aside  execution,  there 
shall  be  an  affidavit  of  some  specific  error;  and  the  general  assertion 
of  the  plaintiff's  attorney  to  that  eifect  is  not  sufficient.  Evans  v. 
Sivete,  2  Bing.  326. 

In  an  action  for  penalties,  after  verdict  by  consent  for  one  penalty 
only,  a  writ  of  error  will  not  lie.  Apothecaries'  Company  v.  Harrison, 
4  P.  &  D.  292. 

No  writ  of  error  lies  after  an  agreement  to  abide  by  a  decision  on 
demurrer.     Brown  v.  Lord  Granville,  4  M.  &  Sc.  333  ;  2  Dowl.  796. 

It  is  no  ground  of  error  coram  nobis,  that  the  writs  of  venire  facias 
and  distringas  juratores  are  returned  with  only  one  panel  annexed  to 
both.     Green  v.  Smith,  5  Dowl.  174;    and  Archbold  v.  Smith,  1  Mee. 

6  W.  740  ;    1  T.  &  G.  949. 

It  is  no  ground  of  error  that  the  record  states  with  respect  to  im- 
material issues,  the  jury  were  discharged  as  to  them,  without  showing 
consent  of  the  parties.  Powell  v.  Sonnett,  3  Bing.  381  ;  1  Dowl.  50  ; 
1  Bli.  N.  S.  545. 

The  neglect  to  assess  damages  for  the  plaintiff  on  the  demurrer  was 
not  ground  of  error,  where  the  first  issue  was  found  for  the  defend- 
ants.    Gregory  v.  Duhe  of  Brunswick  and  another,  16  Law  J.,  C.  P.  34. 

Allowance  of  writ  of  error,  effect  o/.]  A  defendant  cannot  be 
charged  in  execution  after  notice  of  allowance  of  a  writ  of  error. 
Marston  v.  Halls,  5  Dowl.  292  ;  2  iMee.  &  W,  60  ;  and  Maitland  v. 
Mazeredo,  6  M.  &  S.  139. 

Notice  of  allowance  of  writ  of  error — title  of  cause.']  Where  the 
notice  of  allowance  of  a  writ  of  error  and  assignment  of  errors  were 
not  entitled  in  the  original  cause  of  "  H.  S.  &  H.  M.  H.  against 
R.  F.  G.,  Esq.,  commonly  called  the  lion.  R.  F.  G. ;"  but  in  "  S.  & 
another,"  against  the  Hon.  R.  F.  G. :" — Held,  on  motion  to  set  aside 
the  allowance  and  assignment  of  errors  for  irregularity,  that  the 
variance  was  immaterial.     Spardinj  and  another  v.  Greville,  2  Dowl. 

&  L.  721,  a  B. 

Bail  in  error  may  he  dispensed  ivith  where  the  court  directs  the  point 
to  be  raised.']  Where  a  writ  of  error  has  been  brought  by  a  defendant 
upon  a  point  raised  under  the  direction  of  the  court  upon  a  special 
verdict,  and  with  a  bona  fide  view  of  obtaining  the  decision  of  the 
court  upon  a  point  of  law,  the  court  will  stay  execution,  without  re- 
quiring bail  in  error,  such  case  being  irrespective  of  the  stat.  6  Geo 
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4,  c.  96.  And  quaere  if  under  that  statute  the  court  may  stay  pro- 
ceedings without  bail  in  all  cases.  Williams  and  another  v.  Downman, 
13  Law  J.,  Q.  B.  319. 

Writ  of  error— judgment  of  non  pros. — entry  of]  If  the  plaintiff 
in  error  fail  to  assign  errors  in  proper  time,  and  the  defendant  in 
error  sign  judgment  of  non  pros.,  the  latter  is  entitled  to  enter  the 
proceedings  and  judgment  of  non  pros,  upon  the  roll,  in  the  court 
below.     No  entry  of  a  remittitur  is  necessary. 

The  rule  applies  to  a  judgrxient  upon  an  indictment  as  well  as  to 
others.     The  Queen  v.  Kiny  and  others,  14  Law  J.,  Q.  B.  SG. 

Writ  of  error — reversal  of  judgment  of  imprisonment.']  Where  a 
judgment  of  im|jrisonment  was  reversed  upon  error  brought,  the 
court  of  Queen's  Bench  pronounced  a  ruie,  ordering  that  the  plaintiif 
in  error  should  be  discharged  out  of  the  custody  of  the  keeper  of  the 
Queen's  prison,  where  he  had  been  kept  by  virtue  of  his  commitment. 
Holt  V,  The  Queen  (in  error),  14  Law  J.,  Q.  B.  98. 

On  the  reversal  by  a  court  of  error  of  a  judgment  of  imprisonment 
pronounced  by  the  court  of  Queen's  Bench,  the  court  declined  to 
make  an  order  that  the  plaintiff  in  error  should  be  discharged  out  of 
custody,  as  the  application  ought  to  be  made  to  the  court  below. 
King  and  another  v.  The  Queen  {in  error),  14  Law  J.,  Q.  B.  302. 

Error  on  a  quo  warranto — costs.]  Yv'here  upon  error  on  a  quo 
warranto  the  judgment  in  favour  of  the  relator  is  affirmed,  he  is  not 
entitled  to  costs  in  error.  Rowley  v.  The  Queen  {in  error),  14  Law  J., 
Q.  B.  240. 

Writ  of  error  frivolous — execution  allowed  to  issue.]  The  common 
count  for  interest  is  good  ;  and  a  writ  of  error  assigning  for  causes 
that  no  promise  to  pay  interest  could  be  imphed  by  law  from  the  for- 
bearance of  money  at  the  defendant's  request,  was  held  to  be  frivolous, 
and  execution  was  allowed  to  issue  notwithstanding.  Nordenstrom  v. 
Pitt  and  others,  14  Law  J.,  Ex.  150. 

Error  hooks,  delivery  of]  If  a  plaintiff  in  error  does  not  deliver 
tis  paper-books  in  due  time,  and  the  defendant  in  error  delivers  them 
all,  the  latter  is  entitled  to  judgment.     Best  v.  Prior,  2  Dowl.  189. 
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Execution  cannot  issue  against  a  defendant  discharged  tinder  Insolvent 
Debtors  Act.]  Where  one  of  several  defendants,  having  been  arrested 
on  a  ca.  sa.  has  been  discharged  under  the  Insolvent  Debtors  Act,  his 
goods  cannot  be  afterwards  seized  under  a  fi.  fa.  issued  against  him 
and  the  other  defendants.     Raynes  v.  Jones,  9  Mee.  &  \V.  104. 

Execution  may  issue  against  a  public  registered  offcer  without  a 
sci.  fa.]  A  defendant  having  been  sued  as  tlie  public  registered 
officer  of  a  joint-stock  banking  company,  and  taken  in  execution  on 
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the  judgment : — Held,  that  execution  might  be  issued  without  a  scire 
facias,  and  that  he  was  not  entitled  to  his  discharge.  Harwood  v.  Law, 
P.  O.,  ifc,  10  Law  J.,  Ex.  30. 

Execution,  fioio  obtained  against  members  of  a  company— the  proceed- 
ings in  the  name  of  public  ojficer.']  A  local  and  personal  act  of  par- 
liament enacted,  that  every  judgment  obtained  against  a  nonriinal 
party  might  be  executed  against  the  person  and  estate  of  every  indi- 
vidual shareholder,  as  if  he  had  been  by  name  a  party  to  such  pro- 
ceedings, provided  that  no  such  execution  against  any  person  being  or 
having  ceased  to  be  a  shareholder  should  be  issued  without  leave  of 
the  court,  and  after  notice  of  such  motion  to  the  person  sought  to  be 
charged:— Held,  that  the  proper  mode  of  proceeding  against  a  share- 
holder upon  a  judgment  obtained  against  a  nominal  party  was  not  by 
motion  for  leave  to  issue  execution  against  such  shareholder,  but  by 
scire  facias.     Clowes  v.  Brettell,  12  Law  J.,  Ex.  8. 

Execution  on  judge's  order,  how  obtained.']  The  Imprisonment  for 
Debt  Act,  1  &  2  Vic.  c.  110,  s.  18,  which  gives  the  rules  of  court  the 
effect  of  judgments  in  the  superior  courts  of  common  law,  does  not 
enable  a  party,  even  with  leave  of  the  court,  to  sue  out  execution  upon 
a  judge's  order,  before  making  such  order  a  rule  of  court.  Wallis  v. 
Sheffield,  9  Law  J.,  Ex.  2. 

Execution  against  a  bed-ridden  debtor^  Where  a  defendant  had 
been  arrested  on  a  ca.  sa.,  but  was  too  ill  to  be  removed  from  his  house 
without  danger  to  his  hfe,  the  court  enlarged  the  time  for  returning 
the  writ,  but  could  not  afford  the  sheriff  any  relief  against  the  extra 
costs  of  keeping  up  the  caption.  Jones  v.  Robinson,  11  Mee.  &  W. 
758;   12  Law  J.,  Ex.  415. 

Execution  against  the  dead  body  of  defendant^  Where,  upon  re- 
quest by  the  executors,  a  gaoler  refused  to  deliver  up  for  interment 
the  body  of  a  debtor  in  execution,  who  had  died  in  the  gaol,  until  the 
amount  of  certain  detainers  was  paid,  the  court  directed  a  mandamus 
to  issue,  peremptory  in  the  first  instance,  commanding  him  to  deliver 
it  up.  Ex  parte  the  Lord  of  the  Manor  of  Wakefield,  11  Law  J., 
Q.  B.  41. 

Execution  on  a  judgment  in  the  Common  Pleas  at  Lancaster.']  To 
obtain  execution  in  the  courts  at  Westminster,  on  a  judgment  in  the 
Common  Pleas  at  Lancaster,  the  affidavit  must  show  that  the  party 
has  removed  his  goods  out  of  that  jurisdiction.  Duchworkv.  Fogg, 
2  C.  M.  &  R.  736 ;  4  Dowl,  S'JG  ;  and  Lord  v.  Cross,  3  Dowl.  4;  2 
Ad.  &E.  81. 

On  an  application  under  the  stat.  4  &  5  Will.  4,  c.  62,  s.  31,  for  leave 
to  issue  execution  on  a  judgment  in  the  court  of  Common  Pleas  at  Lan- 
caster, the  affidavit  must  state  distinctly  that  the  defendant  was  a  resident 
within  the  jurisdiction  of  that  court  at  the  time  of  the  judgment  or  of 
action  brought,  and  then  had  goods  and  chattels  there,  which  he  has 
since  removed  out  of  the  jurisdiction.     It  is  not  sufficient  to  state  that 
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Tie  is  not  now  a  resident  in  the  county  of  Lancaster,  and  has  not  any 
goods  and  chattels  within  the  jurisdiction  ;  or  thnt  he  is  not  now  a 
resident  there,  and  has  removed  all  his  goods  and  chattels  out  of  the 
jurisdiction  since  the  judgment.  The  affidavit  must  be  entitled  in  the 
superior  court.      Wigden  v.  B'trt,  9  Mee.  &  W.  50 ;  11  Law  J.,  Ex.  8. 

Speedy  execution  by  judge's  certificate,  when  to  issue.']  A  judge's 
certificate  (under  1  Will.  4,  c.  7,  s.  2)  that  execution  should  issue 
"  forthwith,"  means  in  the  ordinary  course  of  the  office;  and  the  court 
refused  to  allow  the  plaintiff  to  sign  judgment  before  the  expiration  of 
four  days  after  the  trial.  The  proper  course  would  have  been  to  apply 
to  the  judge  who  tried  the  cause.     Stiooks  v.  Smith,  7  Man.  &  G.  528. 

Execution  under  8  ^'  9  Vic.  c.  127 — -form  of  warrant.']  A  warrant  of 
commitment  under  8  &  9  Vic.  c.  127,  issued  from  the  Palace  Court, 
after  reciting  that  defendant  "was  and  now  is  indebted  to  J.  H.  D.  in 
the  sum  of  4/.  10s.,  and  no  more,  besides  costs  of  suit  amounting  to 
51.  5s.  by  virtue  of  a  judgment"  in  the  Exchequer,  &c.,  ordered  that 
defendant  "shall  be  committed  for  the  term  of  twenty  days  to  the 
common  gaol,  wherein  debtors,  under  judgment  and  in  execution  of 
the  superior  courts  of  justice,  may  be  confined  within  the  county  of 
Surrey."  The  warrant  was  directed  to  H.  H.,  an  officer  of  the  said 
(Palace)  court,  and  to  the  keeper  of  the  debtors'  prison  above  men- 
tioned for  the  county  of  Surre}',  and  defendant  was  imprisoned  under 
it  in  Horsemonger-lane  gaol,  being  the  debtors'  county  gaol  for 
Surrey: — Held,  first,  that  the  warrant  was  not  bad,  in  omitting  to 
state  that  the  sum  due  was  not  a  balance  of  an  account  originally  ex- 
ceeding 20/.,  inasmuch  as  defendant  might  be  imprisoned  in  respect 
of  a  judgment  debt  under  20/.,  although  originally  exceeding  that 
amount.  Held,  secondly,  that  the  twenty  days'  imprisonment  began 
to  run  from  the  day  of  defendant  being  lodged  in  gaol.  Held,  thirdly, 
that  the  place  of  imprisonment  was  sufficiently  stated  in  the  warrant. 
Held,  lastly,  that  the  warrant  was  rightly  directed,  the  execution  of 
the  process  not  being  confined  by  8  &  9  Vic.  c.  127,  to  the  high  bailiff 
of  Westminster.     Ex  parte  Foulkes,  15  Law  J.,  Ex.  300. 

Costs  of  execution^  A  plaintiff  who  levies  costs  and  expenses  of  an 
execution,  in  addition  to  the  sum  recovered  by  the  judgment  under  43 
Geo.  3,  c.  46,  s.  5,  must  at  his  peril  take  care  to  keep  them  within  such 
a  reasonable  sum  as  will  be  afterwards  allowed  on  taxation,  otherwise 
the  court,  on  motion,  will  order  the  excess  to  be  restored,  with  costs  to 
be  paid  by  the  plaintiff.  Benwell  v.  Oakley,  2  Taun.,  174  ;  and  Rum- 
sey  v.  Tufnell,  2  Bing.  255. 

Defendant  not  entitled  to  costs  of  execution  on  judgment  of  non  pros.'] 
The  statute  43  Geo.  3,  c.  40,  s.  5,  does  not  enable  a  defendant  to  levy 
the  costs  of  an  execution  for  his  costs  of  an  action.  Bakery.  Sydee,  7 
Taun.  178. 

Execution,  defendant  discharged  from,  on  death  of  plaintiff,  if  no 
will  proved  nor  administration.]  Where  a  defendant  is  in  execution, 
and  the  plaintiff  dies,  a  rule  maybe  made  absolute  in  the  first  instance 
for  his  discharge,  on  production  of  an  affidavit  by  the  next  of  kin. 
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that  it  is  not  liis  intention  to  prove  any  will,  or  take  out  letters  of  ad- 
ministration. Gore  V.  U'ri(/ht,  1  Dowl.  N.  S.,  804,  B.  C. — Coleridge,  J. 

Execution  cannot  be  levied  on  goods  the  subject  of  lien.l  At  common 
law  the  sheriff  can  seize  only  those  things  which  he  can  sell ;  and 
therefore  a  lien,  which  is  a  mere  personal  right,  and  cannot  he  made 
the  suhject-matter  of  a  sale,  cannot  he  taken  in  execution  nnder  a 
fieri  facias.  Lcr/g  v.  Evans,  G  Mee.  &  W.  36;  9  Law  J.,  Ex.  102  ; 
8  Dowl.  177. 

Charging  a  defendant  in  execution'\  Where  the  judgment  is  more 
than  a  year  and  a  day  old,  the  plaintiff  cannot  charge  the  defendant 
in  execution  hy  haheas  corpus  witliout  first  reviving  the  judgment  by 
sci.  fa.     Smith  v.  Sandys,  5  I^.  &  M.  59. 

The  rule  charging  a  defendant  in  execution  need  not  be  lodged  at 
the  prison  on  the  same  day  a  defendant  is  charged  ;  it  is  sufficient 
if  lodged  within  a  reasonable  time.  Blandy  v.  Webb,  3  Tyrw.  235,  Ex. 

A  defendant  arrested  on  a  judge's  order,  under  1  &  2  Vic.  c.  110, 
s.  3,  is  supersedable,  unless  the  plaintiff  proceed  to  execution  within 
two  terms  inclusive  after  judgment,  conformable  to  R.  H.  2  Will.  4, 
No.  85.      IValterv.  De  Richmont,  C  Q.  B.  544. 

And  where  judgment  in  debt  is  signed  for  M'ant  of  a  plea  : — Held, 
that  the  time  ran  from  such  signing,  although  the  costs  were  not 
taxed,     lb. 

Execution  for  costs  against  a  married  woman,  a  co-plaintiff.']  A  mar- 
ried woman,  where  co-plaintiff  with  her  husband,  is  liable  to  be  taken 
in  execution  for  costs,  under  stat.  23  Hen.  8,  c.  15,  upon  nonsuit  or 
verdict  for  the  defendant. 

And  although  she  may  be  entitled  to  her  discharge  by  reason  of  her 
having  no  separate  property,  yet  the  writ  of  execution  pursuing  the 
judgment  is  not  void  or  illegal,  and  an  action  on  the  case  for  issuing 
it  as  without  reasonable  or  probable  cause  is  not  maintainable.  Newton 
V.  Roice  and  another,  16  Law  J.,  Q.  B.  146. 
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Middlesex  County  Court  Act,  to  xvhat  cases  applicable^]  The  Mid- 
dlesex County  Court  Act,  23  Geo.  2.  c.  33,  does  not  apply  to  cases 
where  the  cause  of  action  arises  within  the  city  and  liberty  of  Westmin- 
ster. Todd  V.  Emley,  11  Mee.  &  W.  GlO. 

And  under  this  act  the  defendant  must  reside,  and  the  cause  of 
action  accrue,  within  the  county.  Baily  v.  Chitty,  2  Mee.  &  W.  28  ; 
5  Dowl.  307. 

It  is  not  necessary,  in  order  to  entitle  a  defendant  to  enter  a  sugges- 
tion for  costs  under  the  Middlesex  Court  of  Requests  Act,  that  the 
plaintiff  should  have  been  resident  within  the  jurisdiction.  Pritchard 
V.  M'Gill,  2  .M.  &  W.  380. 

A  suggestion  for  double  costs  not  allowed  after  judgment  by  default 
and  writ  of  inquiry.     Stratton  v.  Whitwell,  1  M.  &  R.  562. 

A  suit  pending  in  an  inferior  court  cannot  be  pleaded  in  a  superior 
court.]     The  defendant  cannot  plead  a  former  suit  pending  in  the 
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Mayor's  Court  in  Liverpool,  to  an   action  in  the  superior  courts, 
LaiKjhton  v.  Taylor,  S  Dowl.  776 ;  6  Mee.  &  W.  695. 

Appearance  necessary  in  an  inferior  court  before  judgment. '\  A  cus- 
tom in  an  inferior  court  to  summon  and  declare  at  the  same  time,  and 
proceed  to  judgment  without  an  appearance,  is  bad.   IViUiams  v.  Bagot, 

3  B.  &C.772. 

A  summons  must  issue  to  found  proceedings  in  inferior  court. ~\  Pro- 
ceedings in  an  inferior  court  are  contrary  to  law,  if  no  previous  sum- 
mons issue  to  found  them.  Bruce  v.  Wait,  1  Scott  N.  S.  181  ; 
1  M.  &  G.  1. 

Form  of  declaration  to  give  jurisdiction i]  The  declaration  must 
show  the  cause  of  action  to  have  arisen  within  the  jurisdiction  of  the 
court.     Brisco  v.  Stevens,  2  Bing.  213. 

A  county  court  has  no  jurisdiction  in  a  question  of  freehold.^  If  a 
plea  asserting  a  title  to  the  freehold  be  pleaded  in  the  county  court, 
the  court  is  immediately  ousted  of  its  jurisdiction,  and  should  not  pro- 
ceed. Therefore,  where  the  defendant  in  replevin  made  cognizance  for 
the  taking  of  cattle,  that  the  place  in  which  they  were  taken  was  the 
soil  and  freehold  of  the  corporation  of  the  city  of  York,  and  that  he,  as 
their  baiUfF,  took  them  damage  feasant,  to  which  the  plaintifi'  pleaded 
that  the  defendant  was  not  such  bailiff,  and  did  not  take  them  as  such 
bailifi",  on  which  issue  was  joined : — After  verdict  and  judgment  for 
the  plaintiff  in  the  county  court,  it  was  held,  that  such  judgment  was 
erroneous.  Tinnisswoodv.  Pattison,  15  Law  J.,  C.  P.  231  ;  10  Jur.  572. 

Defendant's  claim  to  costs  under  Court  of  Requests  Act.']  Under  a 
Court  of  Requests  Act,  it  is  no  objection  to  the  defendant's  claim  for 
costs  that  the  plaintiff  was  unaware  that  the  defendant  resided  within 
the  jurisdiction.     Crowder  v.  Bell,  2  Dowl.  508,  B.  C. 

But  the  party  must  clearly  bring  himself  within  the  jurisdiction  of 
the  inferior  court.     Newton  v.  Peacock,  1  Dowl.  677,  Ex. 

The  Court  of  Requests  Acts  do  not  apply  after  payment  of  money 
into  court.     Tarrant  v.  Morgan,  2  C.  M.  &  R.  352. 

Nor  where  the  claim  is  reduced  by  set-off.  Jenkinson  v.  Morton,  1 
1  Mee.  &  W.  300. 

When  the  debt  is  reduced  below  40s.  by  part  payment,  a  sugges- 
tion under  the  Middlesex   Act   allowed.      Nightingale  v.   Barnard, 

4  Bing.  1G9 ;  and  Chadwick  v.  Banning,  5  B.  &  C.  534  ;  8  D.  &  R.  1 55. 

Where  the  sum  sought  to  be  recovered  is  the  balance  of  an  account.'] 
A  party  suing  in  a  superior  court  for  the  balance  of  an  account,  the 
original  debt  exceeding  5/.,  but  which  has  been  reduced  to  30s.,  is  not 
liable  to  costs  under  the  Tower  Hamlets  Court  of  Requests  Act 
Green  v.  Bolton,  4  Bing.  N.  S.,  308  ;  6  Dowl.  434. 

It  seems  that  an  action  may  be  brought  for  the  balance  of  an  account 
which  originally  exceeded  5/.,  where  the  aggregate  of  the  items  exceeds 
that  sum,  although  at  no  time  such  sum  was  due.  Moreau,  v.  Hicks^ 
4  N.  &  M.  563. 

G   3 
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A  local  act  of  parliament  for  an  inferior  court  may  also  be  a  public 
act.']  The  Sandwich  Court  of  Requests  Act  (47  Geo.  3,  c.  35),  which 
contains  a  clause  dechu'ing  that  it  shall  be  deemed  a  public  act,  en- 
ables the  commissioners  to  take  cognizance  of  debts,  wheresoever 
contracted,  if  the  defendant  shall  be  within  the  jurisdiction  of  the 
court: — Held,  that  this  was  a  public,  local,  and  personal  act,  within 
the  5  &  6  Vic.  c.  97.  Cock  v.  Gent  and  others,  1  Dowl.  &  L.  413 
Ex. 

Inferior  court — removal  of  cause  by  habeas  corpus — procedendo.] 
On  the  20th  January,  1845,  a  cause  was  removed  by  defendant  from 
the  Lord  Mayor's  Court,  by  habeas  corpus.  Plaintiff  did  not  rule  the 
defendant  to  put  in  bail  or  take  any  other  proceeding  until  the  29th 
August,  1846,  when  a  judge's  order  was  obtained,  that  unless  defend- 
ant put  in  bail  within  four  days,  a  procedendo  would  issvie.  No  bail 
was  put  in,  and  on  30th  May,  awrit  of  procedendo  issued.  Upon  ap- 
plication on  behalf  of  the  bail  to  set  aside  the  writ  for  irregularity,  on 
the  ground  that  plaintiff  was  out  of  court  for  not  declaring  in  this 
court  before  the  end  of  a  year  from  the  return  of  the  habeas  corpus  : — 
Held,  that  the  writ  of  procedendo  had  issued  regularly.  Blanchard  v. 
Be  la  Crouee,  11  Jur.  283 ;  16  Law  J.,  Q.  B.  181. 

Cause  removed  from  inferior  court — declaration.]  Where  a  cause, 
which  has  been  commenced  in  an  inferior  court,  is  removed  to  a 
superior  one,  it  is  not  necessary  that  it  should  be  alleged  in  the  decla- 
ration, that  the  cause  of  action  arose  within  the  jurisdiction  of  the 
inferior  court.     Powell  v.  Ancell,  10  Law  J.,  C.  P.  317. 

Entering  a  suggestion  under  a  local  court  act  notwithstanding  the 
stat.  9  ^  10  Vic.  c.  95.J  The  repealing  clause  of  the  statute  9  &  10 
Vic.  c.  95,  is  not  an  absolute  clause  of  repeal,  but  only  repeals  such 
acts  as  relate  to  the  estabhshment  of  courts  for  the  recovery  of  small 
debts.  Therefore,  since  the  j)assing  of  that  act,  a  suggestion  may  be 
entered  to  deprive  a  plaintiff  of  costs,  under  the  Isle  of  Wight  Court 
of  Requests  Act,  (46  Geo.  3,  c.  66,)  if  the  defendant  at  the  time  of  the 
commencement  of  that  action  could  have  been  sued  in  that  court. 

Such  suggestion  may  be  entered,  although  judgment  in  the  action 
was  suffered  by  default. 

Execution  on  such  judgment  was  executed  on  the  3rd  of  May  ;  the 
application  to  enter  the  suggestion  was  made  on  the  27th  : — Held,  not 
too  late.      Warber  and  others  v.  Reed,  11  Jur.  522,  Q.  B. 

Warrant  of  commitment  under  Small  Debts  Act,  8  c^*  9  Vic.  c.  127.] 
A  warrant  of  commitment  by  the  judge  of  the  Sheriffs'  Court,  London, 
under  stat.  8  &  9  Vic.  c.  27,  s.  1,  recited  that  T.  K.,  "of  Fleet  Lane, 
in  the  city  of  London,"  being  indebted  to  W.  T.,  and  "  then  being  at 
Fleet  Lane  in  the  city  aforesaid,"  was  duly  summoned,  &c.,  and  hav- 
ing appeared,  &c.,  and  it  thereupon  appearing  that  T.  K.  had  the 
means  of  paying  the  debt  hereinafter  mentioned,  an  order  was  made 
to  pay  by  instalments,  and  that  default  had  been  made  in  payment ;  it 
then  ordered  that  the  said  T.  K.,  should  be  taken  into  custody  and 
conveyed  to  the  debtors'  prison  in  L.,    "  being  the  city  in  which  the 
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said  T.  K.  had  been  resident,"  and  there  detained  for  forty  days : — 
Held,  first,  that  it  was  not  necessary  that  the  warrant  should  show  a 
summons  of  T.  K.  before  it  was  issued — Patteson  and  Coleridge,  JJ., 
dissenting; 

Secondly,  that  it  sufficiently  appeared  that  T.  K.  was  residing^ 
within  the  jurisdiction  of  the  judge  at  the  time  of  the  issuing  of  the 
warrant— Patteson,  J.  dissenting.  And  by  Coleridge  and  Erie,  JJ. 
— Sec.  1  of  Stat.  8  &  9  Vic.  c.  127,  empowers  the  judge  to  issue  his 
warrant  for  the  commitment  of  the  debtor,  though  not  then  residing 
within  his  jurisdiction.     Ex  parte  Kinning,  11  Jur.  451. 

In  the  same  case  an  application  was  made  to  the  court  of  Common 
Pleas  on  habeas  corpus,  for  the  discharge  of  the  defendant,  and  that 
court  unanimously  held,  that  after  an  order  for  payment  of  a  debt  by 
instalments  under  the  Small  Debts  Act,  8  &  9  Vic.  c.  127,  s,  1,  and 
default  made  in  payment  of  such  instalments,  an  order  for  commit- 
ment for  such  default  is  bad,  without  a  previous  summons  or  notice 
to  the  debtor,  as  the  making  of  the  order  for  commitment  is  a  judicial 
act,  in  the  exercise  of  which  the  judge  has  a  discretionary  power. 
The  prisoner  was  discharged.     lb.  11  Jur.  456. 

Jurisdiction  of  superior  and  inferior  courts.']  The  old  rule  for  ju- 
risdiction is,  that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  the  superior  court,  but  that  which  specially  appears  to  be  so ; 
nothing  is  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  expressly  alleged  ; — the  courts  of  counties  palatine, 
being  superior,  the  record  in  these  courts  need  not  state  the  cause  of 
action  to  have  arisen  within  the  jurisdiction.  Peacock  v.  Bell,  1 
Saunders,  75. 

Process  issued  by  superior  and  inferior  courts."]  In  cases  of  special 
authority  given  by  statute  to  justices  or  others  acting  out  of  the  or- 
dinary course  of  the  common  law,  the  instruments  by  which  they 
act,\vhether  warrants  to  arrest,  commitments,  or  orders,  convictions  or 
inquisitions,  ought  according  to  the  course  of  decisions  to  show  their 
authority  on  the  face  of  them  by  direct  averment  or  reasonable  in- 
tendment ;  not  so  the  process  of  superior  courts,  acting  by  the  autho- 
rity of  the  common  law.  Many  of  the  writs  issued  by  superior  courts 
do,  upon  the  face  of  them,  recite  the  cause  of  their  issuing,  and  show 
their  legality ;  writs  of  execution  for  instance.  Others,  however,  do 
not,  and  though  unquestionably  valid  are  framed  in  a  form  which,  if 
they  had  proceeded  from  magistrates,  or  persons  having  a  special 
jurisdiction  unknown  to  the  common  law,  would  have  been  clearly 
insufficient  and  would  have  rendered  them  altogether  void.  Gosset  v. 
Howard,  Ex.  Cham,  in  Error,  II.  T.  1847. 

Unless  it  appears  on  the  face  of  the  proceedings  of  an  inferior 
court  that  they  had  jurisdiction  in  the  subject-matter  before  them, 
no  intendment  is  to  be  made  in  favour  of  the  correctness  of  those 
proceedings.  Per  Tindal,  C.  J.,  JJempster  and  another  v.  Purnell,  II 
Law  J.,C.  P.  33. 

Suggestion  under  County  Court  Act  traversable.]  A  suggestion  under 
the  Middlesex  County  Court  Act,  (23  Geo.  2,  c.  33,  s.  19,)  to  deprive 
the  plaintitF  of  costs,  and  allow  the  defendant  double  costs,  on  the 
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jTround  that  the  plaintiff  had  recovered  less  than  40s.  damages,  and 
that  tlie  defendant  was  an  inhabitant  of  and  resident  in  Middlesex, 
and  liable  to  be  summoned  to  the  county  court,  is  traversable ;  and 
that  notwithstanding  the  plaintifl'has  previously  shown  cause  against 
a  rule  to  enter  the  suggestion. 

Where  the  right  of  a  party  to  any  costs  depends  upon  a  fact,  the 
determination  of  which  is  not  by  the  statute  law  vested  in  the  court, 
and  which  must  be  stated  in  the  record  to  justify  the  award  of  costs 
contrary  to  the  usual  course,  the  fact  is  traversable,  and  may  be  tried 
by  a  jury.  Watson  v.  Quitter,  11  Mee.  &  W.  760 ;  1  Dowl.  &  L. 
244,  Ex. 

An  affidavit  in  support  of  an  application  for  double  costs,  under 
23  Geo.  2,  c.  33,  s.  19,  (the  Middlesex  County  Court  Act),  must  state 
the  defendant  liable  to  be  summoned  to  the  county  court.  Unwin  v. 
Kinr;,  2  Dowl.  492,  B.  C. 

Seal  of  an  inferior  court  admitted.']  If  a  statute  creating  a  court 
gives  a  seal,  other  courts  will  take  judicial  notice  cf  the  seal.  Doe  v. 
Edwards,  1  P.  &  D.  408. 

The  Uniformity  Act  not  applicable  to  pleadings  in  inferior  courts.'] 
The  Uniformity  Act  does  not  extend  to  inferior  courts  ;  and  therefore 
the  declaration  may  be  according  to  the  old  forms.  Doe  v.  Grant,  G 
N.  &  M.  70. 

Inferior  court — exclusive  audience  of  barristers.]  The  court  of 
Queen's  Bench  will  not  question  an  order  made  by  an  inferior  court 
granting  exclusive  audience  to  barristers.  The  Queen  v.  The  Justices 
of  Denbighshire,  15  Law  J.,  Q.  B.  335. 

Costs  in  a  cause  removed  from  the  Palace  Court ^  In  an  action 
commenced  in  the  Palace  Court,  the  court  into  which  the  cause  is 
removed  has  no  iurisdiction  as  to  costs  under  the  43  Geo,  3,  c.  46, 
Bandley  v.  Levi,  8  B.  &  C.  637. 

A  judr/ment  in  the  Palace  Court  maybe  moved  by  certiorari.]  On  a 
motion  for  a  certiorari,  the  court  granted  a  rule  to  remove  a  judgment 
from  the  Palace  Court,  to  enable  the  plaintitt'to  sue  out  execution  for 
the  residue  of  the  debt,  part  having  been  levied  by  process  of  the 
court  below.     Knowles  v.   Lxjnch,  4  Tyrw.  477. 

INSPECTION  OF  DOCUMENTS. 

Inspection  of  manor  court  rolls.]  If  an  apphcation  to  inspect  the 
court  rolls  of  a  manor  is  made  when  no  cause  is  pending  the  rule  is 
nisi  in  the  first  instance.     Ex  jmrte  Best,  3  Dowl.  38. 

Inspection  of  documents^  In  an  action  founded  on  a  contract  in 
writim^  not  under  seal,  the  court  will  not  order  the  document  to  be 
deposited  in  the  hands  of  the  master,  although  the  defendant  swears 
to  his  belief  that  it  is  a  forgery,  but  will  only  allow  the  defendant  and 
his  witnesses  to  inspect  the  instrument. 

An  application  to  inspect  such  a  document  should  be  made  to  a 
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iudge  at  chambers,  and  not  to  the  full  court,  and  should  be  preceded  by 
a  demand  and  refusal.     Thomas  v.  Dunn,  1  Dowl.  &  L.  535,  C.  P. 

Where  after  the  breaking  off  the  intended  match  between  the  plain- 
tiff and  defendant,  and  an  agreement  to  return  all  letters,  which  had 
been  complied  with  by  the  defendant,  but  not  by  the  plaintiff,  and  she 
afterwards  commenced  an  action  for  the  breach  of  promise  of  marriage, 
the  court  refused  an  application  for  the  defendant's  inspecting  some 
of  the  letters  alleged  to  contain  a  release  from  the  plaintiff  of  the  pro- 
mise. The  court  will  only  grant  an  inspection  where  the  documents  are 
set  out  in  the  declaration,  or  where  one  party  holds  them  as  trustee  or 
agent  for  the  other.   Goodliffw.  Fuller,  2  Dowl.&L.G6l;  14  Mee.&  W.  4. 

Inspection  of  transfer  boohs  of  the  Bank  of  England.'\  F.  having 
brought  an  action  against  the  Bank  of  England  for  refusing  to  pay 
the  dividends  upon  stock  which  had  stood  in  her  name,  in  the  books 
of  the  Bank  of  England,  and  their  refusal  being  grounded  on  an 
alleged  transfer  of  that  stock  from  her  name,  the  court  made  a  rule 
absolute  for  allowing  her  to  inspect  the  entry  in  the  transfer  book  of 
the  bank  which  transferred  that  stock.  Foster  v.  Bank  of  Enrjland,  15 
Law  J.,  Q.  B.  212;   10  Jur.  .372. 

Inspection  of  documents — forgery  alleged — refused  before  plea. '\  A. 
brought  an  action  against  B.  for  slander,  for  asserting  that  he  had 
forged  an  L  O.  U.,  then  in  A.'s  possession.  On  an  application  by  B. 
to  the  court  for  permission  to  inspect  the  said  L  O.  U.,  on  the  ground 
that  B.  had  reason  to  believe  that  it  was  in  reality  a  forgery,  and  that 
he  could  not  safely  ])lead  without  inspecting  it,  the  court  refused  the 
rule.     Day  v.  Tuchett,  1  B.  C.  Rep.  203. — Wightman,  J. 

Inspection  by  plaintiff  of  documents  in  the  possession  of  the  defendant's 
attorney.'}  The  plaintiff,  an  allottee  of  railway  shares,  brought  an 
action  for  money  had  and  received  against  the  defendant,  a  director 
of  the  company,  to  recover  his  deposit.  The  subscriber's  agreement 
and  parliamentary  contract,  signed  by  the  plaintiff  and  the  defendant, 
were  in  possession  of  the  attorneys  for  the  railway  company.  The 
court  ordered  the  defendant  to  give  the  plaintiff  an  inspection  and  copy 
of  the  documents,  upon  an  affidavit,  stating  that  they  were  necessary 
for  the  purpose  of  framing  the  plaintiff's  case.  Steadman  v.  Arden, 
15  Law  J.,  Ex.  310 ;  10  Jur.  553. 

Inspection  of  documents  mentioned  in  affidavit  not  alloioed.']  The 
court  will  not  allow  a  party  to  take  a  copy  of,  or  inspect  a  deed  which 
has  been  referred  to  in  an  affidavit,  on  which  a  rule  for  a  new  trial  has 
been  obtained  for  the  purpose  of  enabhng  him  to  show  cause  against 
the  rule,  as  in  case  of  surprise  or  difficulty  a  further  day  be  given  him. 
Wood  v.  Morewood,  10  Law  J.,  C.  P.  53. 

INTERPLEADER. 

Application  of  the  Interpleader  Act?^  The  Interpleader  Act  does 
not  apply  to  adverse  claims  set  up  in  respect  of  a  sum  of  money  due 
upon  a  contract  for  work  and  labour.  Turner  and  another,  assignees, 
4c.  V.  The  Mayor,  SfC.  of  Kendal,  2  Dowl.  &  L,  197,  Ex. 
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The  first  section  of  the  Interpleader  Act  does  not  apply  to  the  case 
of  a  party  sued  by  one  person  for  the  price  of  goods,  and  by  another 
for  the  goods  themselves.  Slaney  v.  Sidney  and  others,  3  Dowl.  &  L. 
250;  14  Mee.  &  W.  800;   15  Law  J.,  Ex.  72. 

The  statute  only  applies  where  the  cross  claims  are  on  the  same 
subject  matter.     Farr  v.  Ward,  2  Mee.  &  W.  844. 

A  party  disclaiming  all  interest  beyond  a  lien  on  the  chattel  may 
obtain  the  interference  of  the  court.  Cotter  v.  Bank  of  Enr/land,  2 
Dowl.  728  ;  3  M.  &  Sc.  180. 

A  party  cannot  obtain  rehef  under  the  Interpleader  Act,  1  &  2  Will. 
4,  c.  58,  s.  1,  where  he  has  incurred  a  personal  liability  to  either  of  the 
contending  parties. 

Semble,  a  foreigner  residing  abroad,  cannot  be  compelled  to  come 
in  under  the  Interpleader  Act.  Patorni  v.  Campbell,  12  Mee.  &  W. 
277 ;  1  Dowl.  &  L.  397. 

The  court  cannot  give  rehef  under  the  Interpleader  Act  to  stake- 
holders who  are  only  threatened  with  proceedings  ;  an  action  must  be 
brought,  and  the  plaintiff  declare  before  the  court  can  interfere.  Par- 
ker v.  Linnett,  2  Dowl.  562. 

Conflicting  claims  for  a  reward  offered  are  not  within  the  act.  Gai/ 
V.  Pitman,  5  Scott,  795. 

A  contested  claim  to  a  reward  advertised  for  the  apprehension  of  a 
felon,  cannot  be  made  the  subject  of  a  motion  under  the  Interpleader 
Act.  Grant  v.  ¥ry,  4  Dowl.  135 ;  and  Allis  v.  Lee,  5  Law  J.,  C.  P. 
83. 

The  court  will  not  grant  an  interpleader  rule  where  actions  have  been 
brought  against  the  holder  of  a  stake,  deposited  with  him  to  abide  the 
event  of  an  illegal  horse  race.  Applegarth  v.  Collcy,  11  Law  J.,  E.v. 
350. 

Construction  of  the  Interpleader  Act.']  The  act  is  not  compulsory 
upon  the  court,  but  discretionary  only.  Belcher  v.  Maberley,  2  M.  & 
Sc.  189. 

An  affidavit  is  necessary  to  support  a  claim.']  The  claimant  must 
appear  and  state  the  nature  of  his  claim  by  affidavit.  Poweler  v.  Lock, 
4  N.  &  M.  852  ;  4  Ad.  &  E.  415. 

But  the  execution  creditor  is  entitled  to  be  heard  without  an  affi- 
davit.    Angus  v.  Wootton,  3  Mee.  &  W.  310. 

Application  of  the  Interpleader  Act  in  trespass  against  a  sheriff.] 
Where  a  sheriff  under  a  fi.  fa.  against  A.  has  entered  the  dwellini^ 
house  of  B.  he  cannot  avail  himself  of  the  provisions  of  the  Interpleader 
Act,  in  order  to  stay  proceedings  in  an  action  of  trespass  brought 
against  him  by  B.,  although  the  claim  as  to  the  goods  taken  at  the 
time  had  already  been  the  subject  of,  and  determined  by,  an  inter- 
pleader rule,  to  which  B,  was  a  party.  Hollier  v.  Laurie  and  another, 
10  Jur.860;   15  Law  J.,  C.  P.  294. 

Application  by  the  sheriff  under  the  Interpleader  Act.]  A  sheriff  who 
has  delivered  over  goods  taken  in  execution  to  a  claimant,  is  not 
entitled  to  relief  under  the  Interpleader  Act.  Kirk  v.  Almond,  2  Law 
J.,  Ex.  13. 
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Where  the  sheriff,  after  notice  of  claim,  delivers  over  part  of  the 
goods  taken  in  execution  to  the  claimant,  he  is  not  entitled  to  the  in- 
terference of  the  court  under  the  Interpleader  Act.  Braine  v.  Hunt^ 
2  C.  &  M.  418  ;   3  Law  J.,  Ex.  85  ;  4  Tyrw.  243. 

A  sheriff  who,  imder  a  fi.  fa.,  seizes  g^oods  which  have  been  distrained 
for  rent,  is  not  entitled  to  relief  under  the  Interpleader  Act,  or  to  an 
indemnity  from  the  execution  creditor.  Hay  thorn  v.  Bush,  2  C.  &  M. 
689;  3  Law  J.,  Ex.  210;  2  Dowl.  641, 

The  sheriff  must  be  prepared  in  the  first  instance  with  sufficient 
affidavits,  and  will  not  be  allowed  to  file  a  supplemental  affidavit,  ac- 
counting for  delay: — Semble,  that  he  must  deny  collusion.  Cook  v. 
Allen,  1  C.  &  M.  542 ;  2  Law  J.,  Ex.  199 ;  2  Dowl.  546. 

The  sheriff  need  not  wait  for  proceedings  to  be  taken  against  him 
before  he  applies  to  the  court  for  relief.   Green  v.  Brown,  3  Dowl.  337. 

Where  application  is  made  by  the  sheriff  for  relief  under  the  Inter- 
pleader Act,  the  court  will  not  try  the  merits  of  the  respective  claims 
upon  affidavit.     Bramichje  v.  Adshead,  2  Dowl.  59. 

A  sheriff,  who  has  taken  goods  in  execution,  will  be  allowed  to  with- 
draw from  possession,  if  the  execution  creditor  should  not  appear 
upon  a  ride  under  the  Interpleader  Act  ;  but  the  court  will  not 
direct  either  the  execution  creditor  or  the  claimant  to  pay  the 
costs  of  retaining  possession.  Field  v.  Cope,  2  C.  &  J.  480 ;  1  Law 
J.,  Ex.  175  ;  2  Tyrw.  468. 

Where  a  sheriff  had  taken  goods  in  execution,  and  on  an  adverse 
claim  being  made  to  them,  obtained  a  rule,  to  which  the  claimant  did 
not  appear,  the  court  barred  the  claim,  and  ordered  him  to  pay  the 
execution  creditor  his  costs  of  showing  cause  against  the  rule,  unless 
cause  was  shown  in  six  days  from  the  service  of  such  order.  Perkins 
V.  Benton,  3  Tyrw.  51  ;  and  Towgood  and  others  v.  Morgan,  3  Tyrw. 
52;   2  Dowl.  108. 

Where  an  appUcation  is  made  to  the  court  by  the  sheriff  under  the 
Interpleader  Act,  the  court  cannot  try  the  right  of  the  different 
claimants  upon  affidavit,  bvit  must  direct  an  issvie.  The  circumstances 
of  the  goods  seized  being  in  the  possession  of  a  stranger,  and  not  of 
the  defendant  against  whom  the  execution  issued,  does  not  prevent  the 
sheriff  applying  under  the  act.     Allen  v.  Gibbon,  2  Dowl.  292. 

Where  the  sheriff  obtains  a  rule  for  relief  under  the  Interpleader 
Act,  the  claimants  may  appear  without  taking  office  copies  of  the 
affidavits  on  which  the  rule  was  obtained.  Mason  v.  Redshaw,  2 
Dowl.  595. 

One  court  cannot  relieve  the  sheriff  under  the  Interpleader  Act 
with  respect  to  process  issued  out  of  another  court.  Wills  v.  Hopkins, 
2  Dowl.  151, 

Where  a  sheriff  seizes  under  one  fi.  fa.,  and  the  question  is  whether 
that  writ  ought  to  have  precedence  of  another,  the  court  will  not  grant 
the  sheriff  relief  under  the  1  &  2  Will.  4,  c.  58,  s.  6.  Day  v.  Waldock, 
1  Dowl.  523. 

Where  a  claimant,  after  an  application  under  the  Interpleader  Act, 
abandons  his  claim  after  an  issue  directed,  the  sheriff  is  entitled  to  his 
costs  from  the  time  of  directing  the  issue,  and  of  the  application  of 
those  costs.     Scales  v.  Sargeson,  4  Dowl.  231. 

Where  a  claim  is  made  by  one  on  behalf  of  another  to  goods  seized 
by  the  sheriff  in  execution,  and  upon  a  rule  being  obtained  under  the 
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Interpleader  Act,  neither  party  appears  to  show  cause,  the  plaintiff 
is  not  entitled  to  receive  his  costs  from  the  sheriff;  but  the  sheriff 
and  plaintiff  are  both  entitled  to  their  costs  from  the  claimant  or 
his  agent  upon  a  rule  to  show  cause.     Philb)j  v.  Iheij,  2  Dowl.  222. 

\A' here  the  sheriff  applies  to  the  court  for  relief,  and  no  blame  ap- 
pears to  attach  either  to  the  execution  creditor,  the  claimant,  or  the 
sheriti;  each  party  will  pay  his  own  costs.  Morland  v.  Chitty,  1 
Dowl.  520. 

Where  an  issue  is  directed  to  be  tried  between  an  execution  credi- 
tor, and  a  claimant  brouj^ht  befoie  the  court  by  the  sheriff  under 
the  Interpleader  Act,  but  the  latter  refuses  to  try,  and  abandons  his 
claim,  he  will  be  lialde  to  pay  the  execution  creditor's  costs  down  to 
the  time  of  the  claim  being  abandoned,  and  of  applying  to  take  the 
money  paid  by  the  sheriff  out  of  court.  Bragy  v.  Hopkins,  3 
Dowl.  346. 

If  the  under-sheriff  is  the  execution  creditor,  or  partner  in  busi- 
ness of  the  execution  creditor,  the  sheriff  is  not  entitled  to  relief  under 
the  Interpleader  Act.     Ostler  v.  Boiver,  4  Dowl.  605. 

The  court  will  not  interfere  to  relieve  the  sherift"  under  the  Inter- 
pleader Act,  where  the  proceeds  of  the  levy  have  been  paid  over  to 
the  execution  creditor,  although  the  sheriff  may  be  willing  to  bring 
a  similar  amount  into  court.     Inland  v.  Biisliell,  5  Dowl.  147- 

Where,  on  an  application  by  the  sheriff,  the  claimant  appeared, 
but  not  the  execution  creditor,  the  court  ordered  the  sheriff  to  with- 
draw from  the  possession  forthwith,  and  that  he  should  l)e  discharged 
from  all  proceedings  by  the  execution  creditor,  in  resjject  of  the 
seizure.  Dohle  v.  Cummins,  7  Ad.  &  E.  580;  7  Law  J.,  U.  B.  12  ;  2 
N.  &  P.  575. 

When  the  sheriff  applies  for  relief  under  the  Interpleader  Act, 
he  need  not  in  his  affidavit  deny  collusion  with  the  party.  Bond 
V.  n'oodhalI,2C.  M.  &  R.  60]  ;  5  Law  J.,  Ex.  9  ;  4  Dowl.  351. 

The  court  has  no  power,  under  the  Interpleader  Act,  to  dispose  sum- 
marily of  the  matter  in  dispute  between  the  parties,  who  appear  on 
the  sheriff's  rule,  without  the  consent  of  both  plaintiff  and  claimant. 
Curlewisv.  Pocock,  5  Dowl.  381, 

Where  the  Interpleader  Act  does  not  afford  the  sheriff  relief.']  The 
sheriff  having  levied  and  sold  the  goods  and  paid  over  the  proceeds 
to  the  judgment  creditor,  an  interpleader  rule  will  not  be  granted. 
Scott  v.  Lev:is,  2  C.  ^L  &  R.  289;  4  Dowl.  259;  and  Andersonv. 
Calloway,  1  C.  &  M.  182;  1  Dowl.  636  ;  and  Chalon  v.  Anderson,  3 
Tyrw.  237.  . 

And  if  a  sheriff  withdraws  from  possession,  he  is  not  entitled  to 
the  interpleader  rule.  Holten  v.  Gimtrop,  3  Mee.  &  W.  145  ;  6  Dowl. 
130. 

Where  the  sheriff  had  suffered  an  action  to  be  brought,  and  kept 
possession  of  the  goods  for  several  months  : — Held,  that  he  had  made 
his  election,  and  the  rule  discharged  with  costs  of  all  parties.  De- 
vereux  v.  Johns,  1  Dowl.  548,  B.  C. 

A  fi.  fa.  was  issued  on  the  10th  December;  the  sheriff  did  not  apply 
till  the  last  day  of  Hilary  term  :— Held,  too  late.  Cook  v.  Allen,  1  C. 
&  M.542;   2  Dowl.  11. 

A  levy  under  a  fi.  fa.  was  made  by  the  sheriff  on  the  l6th  January, 
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under  which  he  seized  goods,  bank  notes,  and  hills  of  exchange  still 
undue;  on  the  11th  February  he  made  his  return  to  the  writ.  On  the 
3rd  of  February  notice  was  given  to  him  of  an  act  of  bankruptcy  com- 
mitted by  the  execution  debtor,  and  on  IStli  February  a  claim  was 
made,  on  behalf  of  the  assignees,  to  the  bills  of  exchange  still  remain- 
ing in  the  sheriff's  hands.  From  that  day  until  the  29th  April  no  step 
was  taken  by  the  sheriff,  in  consequence  of  negotiations  entered  into 
between  the  assignees  and  himself.  An  interpleader  summons  was 
taken  out  on  the  29th  April : — Held,  that  the  sheriff",  in  consequence 
of  his  delay,  was  not  entitled  to  relief.  Mutton  and  another  v.  Young, 
11  Jur.,  414,  C.  P. 

Interpleader  rule  applied  for  by  the  sheriff,  where  an  alleged  partner 
claims.'\  A  claim  made  by  a  secret  partner  to  goods  taken  in  execu- 
tion, alleging  they  are  partnership  property,  and  that,  on  a  balance  of 
accounts,  the  partner  against  whom  the  writ  has  issued  is  indebted  to 
the  co-partnership,  entitles  the  sheriff  to  relief  under  the  Interpleader 
Act,  if  the  fact  that  the  claimant  is  a  partner  be  disputed  by  the  exe- 
cution creditor.  And  where  the  execution  creditor  refuses  either  to 
admit  or  deny  the  alleged  partnership,  the  court  will  enlarge  the  time 
for  the  sheriff's  return  to  the  writ  until  he  is  indemnified. 

Before  the  sheriff  applies  to  the  court  for  relief  under  the  act,  he 
ought  to  communicate  the  claim  to  the  execution  creditor,  for  the 
court  will  require  such  a  communication  to  have  been  made,  in  order 
to  be  satisfied  that  there  are  adverse  claims.  Holmes  v.  Mentze,  4  Ad. 
&  E.  127  ;  5  Law  J.,  K.  B.  G2  ;  5  N.  &  M.  563;  4  Dowl.  300. 

Goods  purchased  of  a  hanhrup)t  whose  assignee  and  another  party 
claim-l  Where  the  assignee  of  a  bankrupt  factor  sues  for  goods  sold 
by  the  bankrupt  to  the  defendant,  and  a  third  party  claimed  the  pro- 
ceeds, as  having  been  the  consignor  of  the  goods  : — Held,  that  the  de- 
fendant was  entitled  to  the  benefit  of  the  interpleader  Act.  Johnson, 
assignee,  v.  Shaw,  12  Law  J.,  C.  P.  112. 

Interpleader  Act  does  not  apply  where  the  crown  is  a  party  interested,^ 
The  court  refused  a  rule  under  the  Interpleader  Act,  applied  for  by  a 
defendant,  upon  affidavits  stating  that  the  debt  sought  to  be  recovered 
in  the  action  had  been,  mider  a  writ  of  extent  issued  against  the  pla-in- 
tiffs,  returned  by  the  jury  as  seized  for  the  crown. 

The  provisions  of  the  Interpleader  Act  do  not  apply  to  cases  where 
the  crown  is  a  party  interested.  Candy  and  Dean  v.  Maugham,  13  Law 
J.,  C.P.,  17. 

Where  the  claimant  obtained  the  goods  by  giving  an  indemnity  .^  IS 
the  goods  be  delivered  up  by  the  party  obtaining  the  rule,  on  an  in- 
demnity from  the  clainnant,  the  rule  will  be  discharged  with  costs* 
Tucher  v.  Morris,  1  C.  &  M.  73  ;  I  Dowl.  639. 

An  interpleader  rule  where  the  execution  creditor  resided  in  Scotland, 
security  for  costs.^  The  plaintiff  residing  in  Scotland,  and  having 
obtained  judgment  issued  a  fi.  fa.,  under  which  the  sheriff  was  in  pos- 
session of  the  goods  of  the   defendant,  when  the  latter  became  bank- 
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rupt,  and  his  assia;nees  claimed  the  goods.  The  sheriff  applied  to  a 
judge  under  the  Interpleader  Act,  who  ordered  the  assignees  to  take 
the  goods ;  and  upon  paying  the  amount  of  the  execution  into  court, 
an  issue  was  directed  to  be  tried  between  the  assignees,  ])laintiffs,  and 
the  execution  creditor  : — Held,  that  the  defendant  in  the  issue  must 
give  security  for  costs.     Williams  v.  Crossling,  16  Law  J.,  C.  V.  112. 

An  interpleader  order  determining  the  rights  of  parties  must  he  bij 
consent.^  Upon  an  application  by  the  sheriff,  under  the  Interpleader 
Act,  a  judge  at  chambers  has  no  power  to  determine  the  rights  of  the 
parties  without  their  consent ;  and  such  consent  should  appear  on  the 
face  of  the  order.  But  where,  upon  such  an  application,  the  judge 
made  an  order  which  was  not  stated  to  be  by  consent,  but  under 
which  the  parties  acted,  it  was  held  to  be  binding,  as  an  adjudication 
upon  a  matter  submitted  to  the  judge.  Harrison,  executor  v.  Wright, 
2  Dowl  &  L.  695,  Ex.;  13  Mee.  &  W.  Sl6. 

Changing  the  parties  to  an  interpleader  rule.~\  Where  a  party  to  an 
interpleading  rule  refused  to  proceed,  the  court  refused  to  substitute 
another  claimant,  unless  the  former  were  party  to  the  rule  for  sub- 
stituting the  other.     Lydal  v.  Biddle,  5  Dowl.  244,  B.  C. 

An  interpleader  order  by  consent  cannot  he  reviewed  by  the  court.^ 
Where  a  judge  at  chambers  has  by  consent  disposed  of  an  interpleader 
rule  in  a  summary  way,  the  court  has  no  power  to  review  his  decision. 
Shortridge  and  others  v.  Young,  1  Dowl.  &  L.  416,  Ex.;  12  Mee.  &  W.  5. 

An  infant  claimant  under  an  interpleader  rule.~\  The  court  has  power 
to  give  a  sherifl"  relief  under  the  Interpleader  Act,  though  the  claimant 
is  an  infant.     Claridge  v.  Collins,  7  Dowl.  698,  B.  C, 

After  an  interpleader  rule  nisi  granted  a  new  claimant  appears.^ 
Where  a  new  claim  was  raised  after  the  rule  nisi  granted,  the  sheriff 
%vas  allowed  to  make  him  a  party  to  the  rule.  Kirk  v.  Clark,  4  Dowl. 
363,  Ex. 

Money  paid  into  court  under  an  interpleader  rule.~\  Where  the 
money  has  been  brought  into  court,  a  rule  for  taking  it  out  cannot  be 
obtained  before  judgment  signed  on  the  issue.  Cooper  v.  Lead  Smelt- 
ing Company,  9  Bing.  634;  2  M.  &  Sc.  810;   1  Dowl.  728. 

Parties  served  with  interpleader  rule,  not  appearing  are  barred.^ 
The  decision  under  an  interpleader  rule  is  final  against  claimants 
served  with  the  rule,  who  do  not  appear  and  support  their  claims.  Ford 
V.  Dillon,  2  N.  &  M.  662  ;  and  Lewis  v.  Eickey,  2  C,  &  M.  321  ;  4 
Tyrw.  157. 

Where  execution  creditors  do  not  apjjear  in  pursuance  of  a  rule 
under  this  act,  the  court  will  direct  their  claims  to  be  barred,  leaving 
it  to  them  to  apply  to  open  the  rule.  Anderson  v.  Calloway,  2  Law  J., 
Ex.  32  ;  1  C.  &  M.  182. 

A  claimant  who  fails  to  appear  on  an  interpleader  rule,  obtained  by 
the  sheriff,  is  not  bound  to  pay  the  sheriff  his  costs.  Jones  v.  Lewis, 
10  Law  J.,  Ex.  320. 
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Special  damage  not  cognisable  tinder  the  Interpleader  Act."]  Goods 
consiorned  to  the  plaintiff  in  the  defendant's  warehouses  were  claimed 
by  a  third  party,  and  the  plaintiff  refused  to  indemnify  the  defendants, 
and  brought  trover,  with  counts  for  special  damage.  The  court  refused 
a  rule  under  1  &  2  Will.  4,  c.  58,  but  allowed  the  defendants  on  an 
undertaking  to  deliver  up  the  goods,  to  strike  out  the  count  in  trover, 
and  leave  the  plaintiffs  to  proceed  for  special  damage  only.  Lucas  v. 
London  Dock  Company,  4  B.  &  Ad.  378. 

The  1st  section  of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  does 
not  apply  to  actions  for  unliquidated  damages.  Walter  v.  Nicholson, 
6  Dowl.  517,  B.  C. 

Costs  of  a  stakeholder  under  an  interpleader  ride^  The  court  held, 
that  where  the  stakeholder  acts  bona  fide,  he  will  be  entitled  to  recover 
his  costs  out  of  the  subject-matter  in  dispute,  to  be  borne  ultimately 
by  the  unsuccessful  party.     Reeves  v.  Barraud,  7  Scott,  281. 

Verdict  and  judgment  on  an  issue  under  an  interpleader  rule.l  The 
verdict  on  a  feigned  issue,  under  the  Interpleader  Act,  mustbs  entered 
up  as  section  7  of  that  act  directs  ;  and  therefore,  a  judgment  signed  in 
an  ordinary  manner  on  such  issue  was  set  aside  by  the  court,  Dick- 
inson v.  Eyre,  7  Dowl.  721,  Q,  B. 

Interpleader  order,  sheriff's  expenses."]  W^here  the  sheriff,  having 
seized  certain  horses  which  were  claimed  by  a  third  party,  applied  for 
relief  under  the  Interpleader  Act,  and  obtained  a  judge's  order  that, 
on  payment  of  a  sum  of  money  into  court,  and  on  payment  to  the 
sheriff  of  possession  money  from  the  date  of  the  order,  the  sheriff 
should  withdraw  from  possession  : — Held,  that  the  sheriff  was  not 
entitled  to  detain  the  horses  for  the  expense  of  their  keep.  Gaskell  v. 
Sefton  the  Yr.  15  Law  J.,  Ex.  107 ;  3  Dowl.  &  L.  267. 

An  interpleader  order  imposing  costs  may  be  reviewed  by  the  court.] 
A  judge's  order  imposing  costs  in  the  matter  of  an  interpleader  order 
heard  at  chambers,  may  be  reviewed  by  the  court,  Teggin  v,  Langford, 
10  Mee.  &  W,  556;  2  Dowl.  N,  S.  467. 

Nisi  Prius  record  after  verdict  on  a  feigned  issue.]  Where  goods 
have  been  taken  under  a  fi.  fa.,  and  an  issue  is  directed  to  try  whether 
the  goods  were  those  of  a  third  person,  and,  on  that  issvie,  the  jury 
at  the  assizes  find  for  such  person,  who  is  plaintiff  in  the  issue,  the 
practice  is  for  the  associate  to  keep  the  Nisi  Prius  record  till  after  the 
fourth  day  of  the  next  term,  unless  the  judge  orders  it  to  be  imme- 
diately delivered  up  to  the  plaintiff's  attorney,  upon  an  application  in 
the  nature  of  an  application  for  speedy  execution.  Abbot  v.  Clarke, 
2  Car.  &  K.  209.— Patteson,  J. 

Feigned  issue  in  the  form  of  a  wager  not  abolished.]  A  feigned  issue 
alleging  a  pretended  wager  is  not  rendered  illegal  by  the  statute 
against  wagers,  8  &  9  Vic.  c.  109,  s.  19  of  which  gives  a  new  form 
for  the  issue,  but  either  form  of  issue  may  be  used.  Imard  and 
anotherv.  Butcher  and  another,  15  Law  J.,  C,  P,  187;  2  C.  B,  858. 
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Interpleader  issue  where  part  only  of  the  goods  was  proved  to  belong 
to  plaint  [If,  verdict.']  Where  the  declaration  in  an  issue  under  the 
Interpleader  Act  states,  that  "  divers  goods  and  chattels"  were  seized 
under  a  li.  fa.,  and  avers  that  "  the  said  {ijoods  and  chattels  were  the 
property  of  the  jilaintiff,"  unless  the  plaintiff  proves  that  the  whole  of 
the  goods  beloriiT  to  him,  the  defendant  will  he  entitled  to  a  verdict; 
but,  semble,  that  if  a  part  of  the  goods  belonged  to  the  plaintiiF,  the 
judge  would  ask  the  jury  to  find  specially.  Morewood  v.  Wilkes,  (> 
Car.  &  P.  144.— Tindal,  L.  C.  J. 

Apportionment  of  costs  on  interpleader  issne.]  The  court  will,  when 
necessary,  apportion  the  costs  of  an  issue  under  the  Interpleader  Act, 
among  the  different  jiarties,  according  to  the  result  of  the  issue  upon 
their  different  interests.  Dixon  v.  Yates,  5  B.  &  Ad.  313;  2  Law  J., 
K.  B.  198;  2  N.  &  M.  177. 

Costs  on  interpleader  issue  where  jmrt  only  of  the  goods  found  for  the 
claimant.]  On  the  trial  of  an  interpleader  issue  the  jury  found  that 
certain  goods  of  the  value  of  al.  were  the  goods  of  the  claimant ;  the 
judge  at  chambers  ordered  the  costs  of  the  issue  and  of  the  applica- 
tion to  be  taxed  and  paid  by  the  claimant,  minus  1-1 5th,  the  assumed 
proportion  of  the  goods  found  for  the  claimant  On  a  motion  to  set 
aside  this  order,  on  the  ground  that  the  jury  having  found  for  the 
claimant,  he  was  entitled  to  the  whole  costs ;  the  court  refused  to  set 
aside  the  order,  and  expressed  a  doubt  whether  the  claimant  ought  to 
have  any  costs.     Murks  v.  Ridgway,  MS.  Exch.  Trin.  T.  1847. 

L.  having  recovered  judgment  against  II.,  sued  out  a  ft.  fa.,  undei' 
which  the  sheriff  seized  five  horses  in  the  ])ossession  of  H.  T.  laid 
claim  to  all  these  horses,  and  thereon,  under  an  interpleader  rule, 
ordering  the  sheriff  to  sell  the  horses  and  pay  the  proceeds  into  court, 
and  directing  an  issue  between  T.  as  plaintiff  and  L.  defendant,  in 
which  the  question  should  be,  whether  the  said  five  horses,  and  each 
and  every  of  them,  were  and  was  the  property  of  T.  At  the  trial  of 
the  issue,  T.  estabhshed  his  claim  to  two  horses  only,  the  evidence  to 
each  of  the  five  being  wholly  distinct.  By  a  judge's  order  the  pro- 
ceeds of  the  sale  of  the  two  horses  were  paid  out  of  court  to  T.  Upon  a 
subsequent  application  to  the  court  by  T.  for  the  costs  of  the  issue, 
and  of  such  judge's  order,  the  court  directed,  first,  that  no  general 
costs  of  the  issue,  or  of  such  last  a])plication,  should  be  payable  by 
either  party ;  secondly,  that  L.  should  pay  to  T.  his  costs  up  to  the 
time  the  feigned  issue  was  granted,  and  also  the  costs  of  obtaining  the 
judge's  order  to  have  the  proceeds  of  the  two  horses  paid  out  of  court 
to  him  ;  thirdly,  that  the  master  should  tax  the  costs  of  each  party,  as 
if  u])on  separate  issues,  with  respect  to  each  of  the  five  horses  in  dis- 
pute ;  that  L.  should  pay  to  T.  the  costs  incurred  in  estabhshing  his 
right  to  two,  and  T.  should  pay  to  L.  the  costs  incurred  respecting  the 
three  as  to  which  he  had  failed.  Lewis  v.  Holding,  10  Law  J.,  C.  P. 
204. 

Costs  under  Interpleader  Act.]  A  claimant  under  the  Interpleader 
Act,  who  complains  that  some  of  his  goods  have  been  seized  in  execu- 
tion against  a  third  person,  is  in  the  same  situation  as  a  plaintiff  ia 


INTERPLEADER.  141 

trover,  and  must  have  his  costs  in  the  same  way.  Staley  v.  Bedwell, 
10  Ad.  &  E.  145 ;  8  Law  J.,  Q.  B.  233  ;  2  P.  &  D.  309. 

A  tenant  against  whom  an  action  for  use  and  occupation  has  been 
brought,  who  apphes  to  the  court  under  the  Interpleader  Act,  in  con- 
sequence of  another  party  requiring  the  rent  to  be  paid  to  him,  is 
not  entitled,  on  such  party  abandoning  his  claim,  to  be  paid  his  costs 
by  the  plaintiff,  or  out  of  the  rent  admitted  to  be  due,  and  which  he 
offers  to  pay  into  court.  Murdoch  v.  Taylor,  S  Sc.  G04 ;  9  Law  J., 
C.  P.  183  ;  6  Bing.  293. 

\\'here  a  party  succeeds  on  an  issue  directed  under  the  Interpleader 
Act,  he  has  a  right  to  his  costs  of  applying  to  take  the  proceeds  of  the 
sale  out  of  court,  although  he  has  not  ap])lied  to  the  opposite  side  for 
their  consent  to  take  the  money  out.  Meredith  v.  Rogers,  7  Dowl. 
596. 

Where  a  party  has  succeeded  on  an  issue  directed  under  the  Inter- 
pleader Act  to  try  the  right  to  certain  property,  he  is  entitled  (as 
against  the  unsuccessful  party),  to  the  costs  of  applying  to  the  court, 
in  order  to  obtain  the  property  in  question  from  the  stakeholder,  an 
application  having  been  made  to  the  latter,  and  he  having  properly 
awaited  the  decision  of  the  court  before  he  gave  it  up.  Barnes  v.  Bank 
of  England,  7  Dowl.  319- 

Where  the  sheriff's  rule  under  the  Interpleader  Act  does  not  defray 
costs,  and  the  claimant  does  not  appear,  the  court  will  not  on  dispos- 
ing of  the  rule,  at  once  order  the  claimant  to  pay  costs,  but  will 
make  an  order  conditional  on  his  not  appearing  within  a  certain  period. 
Shuttleicorth  v.  Clark,  4  Dowl.  561. 

The  court  will  not,  under  the  Interpleader  Act,  allow  the  sheriff  his 
costs  incurred  by  keeping  possession,  in  consequence  of  a  party  re- 
fusing to  consent  to  a  judge  at  chambers  making  an  order  in  the  case, 
no  authority  for  that  purpose  being  given  by  1  &  2  Will.  4,  c.  58,  s.  6. 
Clark  v.  Chetwode,  4  Dowl.  635. 

The  court  will  allow  a  sheriff  to  deduct  the  expenses  of  a  sale 
effected  by  the  authority  of  the  court  under  the  Interpleader  Act, 
although  it  appears  on  the  trial  of  an  issue  that  the  seizure  was  wrong- 
ful.    Bland  v.  Delano,  6  Dowl.  293. 

An  application  by  a  successful  party  in  an  issue  directed  under  the 
Interpleader  Act  for  costs,  &c.,  maybe  made  before  judgment  actually 
signed,  but  the  rule  cannot  be  drawn  up  except  on  condition  of  its 
being  signed.     Bland  v.  Delano,  lb. 

In  a  feigned  issue  directed  under  an  interpleader  rule,  the  plaintiff 
claimed  182Z.  and  recovered  only  50?.;  a  judge  at  chambers  in  the  ex- 
ercise of  his  discretion  given  to  him  by  the  statute,  directed  each 
party  to  pay  his  own  costs  ;  the  court  refused  to  grant  a  rule  to  set 
aside  the  order.     Carr  v.  Edwards,  8  Scott,  337 ;  8  Dowl.  29. 

Application  for  costs  on  an  interpleader  order  to  the  judge  not  the 
court.']  Where  an  application  for  an  interpleader  rule  is  made  to  a 
judge  at  chambers  pursuant  to  the  statute  1  &  2  Vic.  c.  45,  s.  2,  a 
judge  at  chambers  only,  and  not  the  court,  has  authority  as  to  the  costs 
of  the  proceedings.  Burgh  v.  Sclwlefield,  9  Mee.&  W.  478  ;  2  Dowl. 
N.  S.  261  ;  and  Murks  v.  Ridgewaj/,MS.  Lxch.  T.  T,,  1847. 

Co$t  of  rule,   where  plaintiff'  abandons  his  execution.'\     A   fi.    fa. 


142  IRREGULARITY. 

issued  at  the  suit  of  the  plaintiff,  the  sheriff's  officer  informed  the 
plaintif!''s  attorney  that  the  defendant's  goods  had  been  seized  under 
a  jjrior  writ.  The  plaintiff  did  not  withdraw  his  writ,  or  give  notice 
that  he  withdrew  his  claim.  A  third  jiarty  having  claimed  the  goods, 
the  sheriff  obtained  a  rule  under  the  Interpleader  Act,  and  the  plain- 
tifi' withdrew  his  execution.  It  was  contended  that  the  rule  ought  to 
be  discharged  with  costs  : — Held,  there  was  no  occasion  at  all  for  the 
plaintifl"  to  appear,  if  he  intended  to  relinquish.  He  is  certainly  not 
entitled  to  costs.     Glasierv.  Cooke,  5  N.  &  M.  (380. 

IRREGULARITY. 

Irregularity — application  to  a  judge  at  chambers.'}  If  an  applica- 
tion is  made  to  a  judge  at  chambers  to  set  aside  proceedings  on  the 
ground  of  irregularity,  the  question  whether  or  not  the  application  is 
made  in  time,  is  entirely  in  his  discretion,  and  the  court  will  not  re- 
view his  decision  in  this  respect. 

The  law  is  the  same,  whether  the  judge  at  chambers  refused  or 
granted  the  application. 

Where,  therefore,  a  judge  at  chambers  dismissed  a  summons  for 
setting  aside  the  service  of  the  notice  of  declaration  and  subsequent 
proceedings  for  irregulatity.  on  the  ground  that  the  application  was 
made  too  late,  this  court  refused  to  interfere.  Lane  v.  Newman,  10 
Jur,  925,  B.  C— Wightman,  J.,  1  B.  C.  Rep.  93. 

To  set  aside  proceedings  for  irregularity  when  application  must  be 
made.']  The  plaintiff  having  irregularly  signed  judgment  for  want 
of  a  plea  on  the  31st  December  ;  on  the  1 1th  January  the  defendant 
was  taken  in  execution,  and  on  the  23rd  January  moved  to  set  aside 
all  proceedings  for  irregularity  : — Held,  too  late.  Alsager  v.  Crisp, 
10  Law  J.,  Q.  B.  130. 

Where  a  party  takes  a  step  in  a  cause  in  which  there  is  an  irregu- 
larity or  defect  known  to  him,  of  which  he  does  not  then  avail  himself, 
he  will  not  subsequently  be  allowed  to  take  advantage  of  such  defect 
or  irregularity.  Anderson  v.  Harrison,  8  Jur.  603,  B.  C. — Williams, 
J.— 2  Dowl.  &  L.  91. 

Application  to  set  aside  proceedings  for  irregularity  must  be  made 
within  a  reasonable  time  after  the  irregularity  occurs,  and  therefore,  in 
a  case  where  the  defendant  suffered  two  terms  to  elapse  before  apply- 
ing to  the  court  for  a  rule  on  the  master  to  review  his  taxation  of 
costs,  the  court  refused  to  give  him  the  rule.  Claridge  v.  M'Kenzie, 
2  Dowl.  N.  S.  898  ;   12  Law  J.,  C.  P.  131. 

Ten  days  is  too  great  a  delay  in  applying  to  set  aside  the  service  of 
a  writ  of  summons  on  the  ground  that  it  had  been  effected  in  a  wrong 
county.     Davis  v.  Sherlock,  7  Dowl.  530. 

A  defendant  cannot  wait  until  the  ensuing  term  to  take  advantage 
of  an  irregularity  in  the  service  of  process  in  the  vacation  ;  but  he  is 
bound  to  apply  promptly  to  a  judge  at  chambers.  Cox  v.  Tullock, 
2  Law  J.,  Ex.  233  ;   1  C.  &  M.  531  ;  2  Dowl.  47. 

The  court  will  not  entertain  objections  to  the  regularity  of  proceed- 
ings, where  the  party  has  neglected  to  avail  himself  of  opportunities 
to  urge  them  at  an  early  jieriod,  even  though  they  amount  to  error  on 
the  face  of  the  record.     Graves  y.  Walter,  1  Scott,  310. 
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A  motion  to  set  aside  the  service  of  the  notice  of  declaration,  and 
subsequent  proceedings  for  irregularity,  must  be  made  before  the 
time  for  pleading  has  expired.  JViltis  and  another  v.  Ball,  11  Law  J., 
Q.  B.  13. 

Where  there  appears  to  have  been  a  delay  of  more  than  eight  days 
before  moving  to  set  aside  proceedings  for  irregularity,  the  defendant 
must  clearly  explain  the  delay,  otherwise  the  presumption  will  be 
against  him.     Herbert  v.  Darley,  4  Dowl.  726. 

"Where  on  the  eighth  day  after  the  service  of  a  copy  of  a  writ  of 
summons,  such  eighth  day  being  before  the  first  day  of  term,  an 
application  was  made  in  court  to  set  aside  the  service,  on  the  ground 
of  irregularity,  it  was  held,  that  the  motion  was  regular,  and  that  the 
defendant  was  not  bound  to  have  gone  to  chambers  in  the  intervening 
time.     Day  v.  Holly,  2  Dowl.  N.  S.  974,  B.  C. — Wightman,  J. 

In  term  time  where  the  irregularity  occurred  seven  days  before  the 
application,  which  was  to  set  aside  a  declaration: — Held,  too  late. 
Fyson  v.  Kemp,  2  Dowl.  620 ;  4  Tyrw.  990 ;  3  Law  J.,  Ex.  205. 

Setting  aside  proceedings  for  irregularity — application  to  the  court 
after  an  unsuccessful  one  at  chambers.^  ^\here  application  is  made  to 
set  aside  proceedings  for  irregularity  after  eight  days,  but  within  the 
eight  days  a  similar  application  had  been  unsuccessfully  made  to  a 
judge  at  chambers,  the  court  cannot  take  notice  of  such  application 
at  chambers,  unless  it  be  shown  on  affidavit,  even  though  the  judge, 
being  in  court,  certifies  the  fact.  Goreu  v.  Tute,  7  Mee.  &  W.  142; 
10  Law  J.,  Ex.  61. 

Setting  aside  proceedings  for  irregularity  is  not  a  step  taken  in  the 
cause.']  The  rule  requiring  a  terra's  notice  before  any  step  be  taken 
in  a  cause,  after  the  lapse  of  four  terms,  does  not  apply  to  a  motion 
to  set  aside  proceedings  for  irregularity,  but  only  to  any  steps  taken 
towards  judgment.     Lumley  v.  Thompson,  3  Mee.  &  W.  632. 

Setting  aside  proceedings  for  irregularity — costs.'}  On  setting  aside 
proceedings  for  irregularity,  costs  not  given  unless  prayed  for  by  the 
rule.  Rex  v.  Sheriff  of  Middlesex,  2  Law  J.,  Ex.  235;  1  C.  ik  M. 
486;  2  Dowl.  5. 

Offer  to  pay  the  costs  of  an  irregularity  in  declaration.]  After  an 
ofTer  to  pay  the  costs  of  an  irregularity  on  a  declaration,  the  defend- 
ant must  pay  the  costs  incurred  since  the  offer.  Beeston  v.  Beckett, 
4  M.  &  Ry.  100,  K.  B. 

Irregular  proceedings  set  aside — imposing  terms.]  If  a  proceeding 
is  irregular,  the  opposite  party  has  a  right  to  have  it  set  aside ;  and 
therefore  if  the  terms  of  bringing  no  action  be  not  imposed  by  the 
court  at  the  time  of  disposing  of  the  rule  for  setting  aside  the  irregu- 
lar proceeding,  the  successful  party  cannot  be  restrained  from  bringing 
an  action  in  respect  of  the  irregularity.  Abbot  v.  Greenwood,  7  Dowl. 
534. 

Irregular  proceedings — motion  to  set  aside  by  infant  defendant.]  A 
motion  on  behalf  of  an  infant  defendant  to  set  aside  irregular  pro- 
ceedings may  be  made  by  his  father  or  an  attorney,  but  it  must  appear 
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■to  be  made  with  the  consent  of  the  defendant.     Nunn  v.  Curtis,  4 
Dowl.  729;  1  T.  &  G.  500. 

Proceedings  on  an  irregular  affidavit  may  he  voidable  but  not  void^ 
Where  in  an  action  of  trespass  for  false  imprisonment  the  defendant 
justified  under  process  of  outlawry,  the  ])lairitiir  replied  there  was  no 
affidavit  of  debt,  and  the  defendant  rejoined  that  there  was  such 
affidavit,  and  set  out  an  irrejrular  affidavit,  and  the  plaintiff  demurred  : 
it  was  held  that  the  defendant  was  entitled  to  judgment,  trespass  not 
being  maintainable  where  the  process  is  irregular  merely,  and  not 
Toid ;  though  the  affidavit  to  hold  to  bail  was  irregular,  the  proceed- 
ings which  had  taken  place  upon  it  were  only  voidable  and  not  void  ; 
and  the  plaintiff  (the  defendant  in  the  original  action)  should  have 
applied  to  the  court  for  the  purpose  of  having  them  set  aside  before  he 
commenced  the  present  action.    Riddell  v.  Pateman,  2  C.  M.  &  R.  30, 

Irregularity,  signing  judgment  for.']  In  general  the  court  will  not 
authorise  a  party  to  sign  judgment  for  irregularity,  but  will  leave 
him  to  take  that  step  at  his  own  peril.  Finn  v.  Woodman,  2  C.  &  J. 
464  ;   1  Law  J.,  Ex.  132;  2  Tyrw.  492. 

Irregularity  waived  by  act  of  defendant!]  On  a  motion  to  set  aside 
a  trial  and  verdict,  upon  the  ground  of  irregularity  in  the  record,  in 
omitting  the  dates  of  the  teste  and  retiu'n  of  venire  and  habeas  cor- 
pora juratorum  : — Held,  first,  that  the  objection  had  been  waived  by 
the  defendant's  suing  out  a  writ  of  error  ;  secondly,  that  the  omissions 
having  been  caused  by  the  delay  of  the  defendant  in  delivering  pleas, 
which  he  had  been  allowed  to  amend  under  a  judge's  order,  on  con- 
dition that  the  plaintiff  should  be  entitled,  at  all  events,  to  go  to  trial 
on  a  certain  day,  the  objection  was  made  against  good  faith.  Ouch- 
terlony  v.  Gibson,  12  Law  J.,  C.  P.  94. 

JUDGMENT. 

Judgment,  date  of.]  The  day  of  which  a  judgment  is  entered  of 
record,  for  the  ])urpose  of  the  rule  of  H.  T.  4  Will.  4,  R.  3,  is  the 
day  on  which  the  taxation  of  costs  is  completed.  Where  the  postea 
had  been  marked  on  the  13th  December,  defendant  died  on  the  15th, 
costs  were  taxed  on  the  1st  of  February,  and  ])laintiff  entered  the  13th 
of  December  as  the  date  of  the  judgment ;  the  date  was  altered  to  the 
latter  day  on  the  application  of  the  executors  of  the  defendant,  who 
had  obtained  a  writ  of  error,  assigning  for  error  the  death  of  the 
defendant.     Peirce  v.  Derry,  12  Law  J.,  Q..  B.  276. 

Judgment  signed  too  soon  may  be  abandoned  by  notice.]  A  plaintiflE" 
■who  has  signed  an  interlocutory  judgment  for  want  of  a  plea  too  soon, 
or  irregularly,  may  avoid  an  application  to  set  it  aside  by  giving  notice 
■of  his  intention  to  abandon  it.  Robinson  v.  Stoddart,  5  Dowl.  P.  C. 
266  ;  and  Hargrave  v.  Holden,  3  Dowl.  P.  C.  176. 

Signing  judgment  where  a  plea  is  a  judlity.]  Where  a  plea  is  a  nul- 
lity, the  plaintiff  must  nevertheless  demand  a  plea  before  he  signs 
judgment,  and  cannot  treat  it  as  a  waiver  of  such  demand.  Hough  v. 
Bond,  1  Mee.  &  W.  314;  5  Law  J.,  E.x.  119. 
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Judgment  signed  for  want  of  a  plea  is  a  final  judgment.']     Where  a 
defendant  is  arrested  upon  a  capias,  issued   under  the  provisions  of 

1  &  2  Vic.  c.  1 10,  s.  3,  and  judgment  has  been  signed  for  want  of  a 
plea,  such  judgment  is  a  final  judgment,  within  Reg.  Gen.  H.  T.  2 
Will.  4,  R.  85,  though  the  costs  may  not  have  been  taxed ;  and  it  is 
necessary  for  the  ])lamtifFto  charge  him  in  execution  within  two  terms 
after  such  judgment.     Walker  v.  De  Richmont,  14  Law  J.,  Q  B.  22  ; 

2  Dowl.  &  L.  50r. 

Judgment  nunc  pro  tunc  not  allowed  when  delay  occasioned  by  the  par- 
ties.'] The  case  was  tried  in  December,  1845  :  there  were  numerous 
defendants,  who  severed  in  pleading.  R.  and  S.  each  pleaded  noa 
assumpsit ;  the  other  defendants  pleaded  special  pleas  only,  on  which, 
issues  were  joined,  and  from  finding  on  any  of  which  the  jury  were  by 
consent  discharged.  R.  and  S.  succeeded  on  non  assumpsit,  subject 
to  a  bill  of  exceptions,  tendered  by  the  plaintiffs.  The  bill  of  excep- 
tions was  settled  and  sealed  in  Maj',  1846,  and  the  postea  delivered  to 
the  defendants  on  the  3rd  of  June.  Negotiations  took  place  between 
the  parties  as  to  the  mode  of  entering  up  judgment ;  the  defendants 
submitted  two  forms  of  Judgment  to  the  plaintitis  ;  one  of  which  was 
altered  and  approved  of  by  them,  and  returned  to  defendants  on  the 
22nd  August.  The  defendant  R.  assented  to  the  form  as  altered  and 
returned  to  him,  and  was  about  to  sign  judgment,  when,  on  the  27th 
of  October,  R.  died.  On  application  by  R.'s  executors  to  enter  up 
judgment  nunc  pro  tunc : — Held,  that  the  delay  was  not  the  act  of 
the  court,  and  therefore  the  court  would  not  assist  the  executors. 
Held,  also,  that  R.  might  have  signed  judgment  notwithstanding  the 
pendency  of  the  bill  of  exceptions.  Held,  also,  that  though  the 
plaintiffs  were  parties  to  the  negotiations  which  produced  the  delay, 
they  were  not  thereby  prevented  from  resisting  the  application  made 
by  R.'s  executors.  The  Fishmongers''  Company  v.  Robertson  and  others, 
16  Law  J.,  C.  P.  lis. 

The  court  will  not  allow  a  judgment  to  be  entered  nunc  pro  tunc 
•when  the  non-entry  at  the  proper  time  did  not  proceed  from  the  act  of 
the  court,  but  from  the  laches  of  the  party  himself.  Vaughan  v.  Wil- 
son, G  Dowl.  210;  4  Bing.  N.  S.  llG;  3  Scott,  404;  and  Miller  v. 
Spurrs,  2  M.  &  Sc.  730. 

Judgment  entered  nunc  pro  tunc^  The  proviso  in  rule  3  of  H.  T.  4 
Will.  4,  "that  it  shall  be  competent  for  the  court  or  a  judge  to  order 
a  judgment  to  be  entered  nunc  pro  tunc,"  aj)plies  only,  as  formerly, 
to  cases  where  it  is  delayed  by  the  act  of  the  court.  Lanman  v.  Lord 
Audley,  2  Mee.  &  W.  535 ;  and  Blackburn  v.  Godrick,  9  Dowl.  337. 

Judgment  entered  nunc  pro  tunc^udgment  on  demurrer  after  death 
of  plaintiff.']  A  record  contained  an  issue  in  fact  as  well  as  issues  in 
law.  The  issue  in  fact  was  tried  in  1843,  and  found  for  the  plaintiif, 
and  a  rule  nisi  for  a  new  trial  discharged  in  Trinity  term,  1844.  Af- 
terwards, in  the  same  term,  the  demurrer  was  set  down  for  argument, 
but  did  not  come  on  to  be  argued  till  Trinity  term,  1845,  when  judg- 
ment was  given  for  the  plaintiff".  The  plaintiff'  having  died  in  March, 
1845  :— Held,  that  the  judgment  miglit  be  entered  nunc  pro  tunc,  as 
of  Trinity  term,  1S44.     Miles  v.  Williams,  IG  Law  J.,  Q.  B.  5G. 
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Judgment  nunc  pro  tunc  v:here  plaintiff  died  before  day  named  in  order- 
forjuilf/ment.^  A  iuilfi;e's  order  was  made  to  stay  proceedings  on  pay- 
ment of  debt  and  costs,  on  a  day  named  in  the  order,  the  plaintiff 
having  liberty  to  sign  judgment  in  case  they  were  not  paid  on  that 
day.  Before  the  day  named  the  plaintiff  died.  The  court  refused  to 
allow  judgment  to  be  entered  nunc  pro  tunc.  Wilkins  v.  Cauty,  11 
Law  J.,  a.  13.  191. 

Judgment  entered  nunc  pro  tunc  on  death  of  plaintiff P\  A  cause  was 
tried  at  the  summer  assizes,  in  1839,  and  the  plaintiff  had  a  verdict. 
In  Michaelmas  term  following,  the  defendant  obtained  a  rule  nisi  for 
a  nonsuit,  which  was  made  absolute  in  Trinity  term,  1841.  The 
plaintiff  having  died  on  29th  November,  1839,  the  court  ordered 
judgment  to  be  entered  up  for  the  defendant  as  of  Michaelmas  term, 
1339.     Abington  v.  Lipscomb,  11  Law  J.,  Q.  B,  15. 

Judgment  entered  nunc  pro  tunc  after  the  death  of  the  defendant.^ 
The  defendant  obtained  a  verdict  in  December,  1829.  In  the  follow- 
ing term  the  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  which  rule 
the  court  afterwards  directed  to  be  suspended,  to  await  the  issue  of 
another  cause,  which  involved  the  same  point.  The  defendant  died 
in  November,  1830.  The  court,  after  a  lapse  of  two  years  and  a  half 
from  the  date  of  the  verdict,  allowed  the  judgment  to  be  entered  up 
nunc  pro  tunc.     Key  v.  Goodwin,  1  M.  &  Sc.  620. 

Under  the  rules  of  Hilary  term,  4  Will.  4,  s.  3,  where  plaintiff  has 
obtained  a  verdict  but  defendant  has  obtained  a  rule  nisi  for  a  new 
trial,  which  after  the  lapse  of  a  year  has  been  discharged,  and  in  the 
meantime  defendant  has  died,  the  court  will  order  judgment  to  be 
entered  nunc  pro  tunc,  though  more  than  two  years  have  elapsed 
since  the  discharge  of  the  rule,  if  it  appear  that  the  delay  was  occa- 
sioned by  taxation  of  costs,  and  no  fault  be  specifically  imputed  to  the 
plaintiff.     Blewett  v.  Tregonning,  4  Ad.  &  E.  1002. 

Entering  up  and  docketing  of  judgment.']  A  rule,  calling  on  the 
plaintiff  to  docket  the  judgment,  was  objected  to,  because  the  rule 
should  have  been  addressed  to  the  plaintiff,  and  not  to  his  attorney. 
The  court  considered  the  objection,  that  the  plaintiff,  and  not  his 
attorney,  should  have  been  called  upon,  valid,  and  discharged  the 
rule  with  costs.     Engler  v.  Twisden,  4  Bing.  N.  S.  714  ;  G  Scott,  580. 

Where  the  issue  had  been  docketed,  the  number  of  the  judgment 
roll  being  affixed  to  the  issue,  but  there  had  been  no  docket  of  the 
judgment;  this  was  held  not  a  sufficient  docket  within  the  statute  4  & 
5  W.  &  M.,  and  the  court  refused  an  apphcation  to  docket  the  judg- 
ment nunc  pro  tunc,  where  the  effect  would  be  to  give  a  priority  over 
a  mortgagee.  Hopwood  v.  Watts,  5  B.  &  Ad.  1050;  3  Law  J,,  K.  B. 
109;  3N.  &  M.  146. 

A  docket  of  the  issue  is  not  a  sufficient  docket  of  the  judgment 
within  the  provisions  of  the  statute  4  &  5  W.  &  M.  c.  20 ;  and  it  is 
the  duty  of  the  attorney  who  signs  judgment  to  see  that  the  judgment 
is  properly  docketed.   Doe  d.  Barron  v.  Furchas,  5  Law  J.,  Q.  B.  148. 

Upon  a  rule  granted  to  enter  up  judgment  and  issue  execution,  and 
the  plaintiff  omitted  to  enter  an  incipitur,  but  merely  indorsed  the 
costs  allowed,  and  issued  execution,  the  court  held  it  irregular. 
Finch  v.  Brooke,  2  Bing.  N.  S.  710;  2  Scott,  511. 
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Interlocutory  judgment — motion  to  set  aside.~\  Where  the  declara- 
tion was  filed  and  notice  of  declaration  served  upon  the  defendant  on 
the  6th  April,  and  judgment  signed  for  want  of  a  jilea,  and  on  the 
6th  May  the  defendant  was  served  with  notice  of  executinn;  a  writ  of 
inquiry  thereupon,  motion  to  set  aside  such  interlocutory  judgment 
and  all  subsequent  proceedings,  upon  the  ground  that  the  notice  of 
declaration  had  omitted  to  state  that  unless  the  defendant  pleaded 
within  four  days  judgment  would  be  signed  : — Held,  too  late.  Mann 
V.  Duncomhe,  8  Jur.  339,  C.  P. 

If  a  defendant  seek  to  set  aside  an  interlocutory  judgment  for 
irregularity,  he  must  come  to  the  court  within  a  reasonable  time 
from  his  knowing  that  it  is  signed,  and  cannot  wait  until  a  rule  to 
compute  is  served.     Grunt  v.  Flower,  5  Dowl.  419. 

Entry  of  judgment  tvhere  issues  of  law  are  argued  after  verdict  on 
issue  of  fact.']  A  verdict  was  found  for  the  plaintiff  in  August,  1843, 
in  an  action  in  which  there  were  issues  of  law  and  of  fact.  On  the 
issues  of  fact,  in  Trinity  term,  1844,  a  rule  for  a  new  trial  was  dis- 
charged. In  the  same  terra  the  demurrers  were  set  down  in  the 
special  paper,  but  were  not  argued  till  May,  1845,  when  judgment 
was  given  for  the  plaintiff.  The  plaintiff  had  died  in  the  month  of 
March,  nearly  two  months  before  the  case  came  on  for  argument : — 
Held,  that  judgment  should  be  entered  as  of  Trinity  term,  1844.  Miles 
V.  Bough,  10  Jur.  390,  Q.  B.;  3  Dowl.  &  L.  105  ;  15  Law  J.,  Q.  B. 
30;   Miles  v.  Williams,  11  Jur.  36. 

Judgment  signed  on  the  certificate  of  an  arbitrator  after  the  return 
day  of  the  distringas  jurutores^  When  a  verdict  is  taken  at  Nisi  Prius 
by  consent,  subject  to  the  certificate  of  an  arbitrator,  the  certificate 
relates  back  to  the  time  when  the  verdict  was  pronounced  by  the 
jury ;  and  therefore  where  such  a  certificate  was  given  in  vacation 
after  more  than  four  days  had  elapsed  from  the  return  day  of  the  dis- 
tringas juratores  : — Held,  that  the  successful  party  was  entitled  to 
sign  judgment  immediately,  and  was  not  bound  to  wait  until  the  expi- 
ration of  the  first  four  days  of  the  next  terra.  Cremer  v.  Churt,  10  Jur. 
671  ;  15  Mee.&W.  310;  3  Dowl.  &  L.  672;  15  Law  J.,  Ex.  263. 

Judgment  must  not  be  signed  after  the  return  of  summons  to  stay  pro- 
ceedings.] Where  judgment  and  a  summons  to  stay  proceedings  are 
due  at  the  same  time,  the  latter  must  be  attended  before  judgment 
can  be  signed,  even  though  it  be  such  as  an  adverse  order  cannot  be 
made  on.  Barton  v.  Warren,  3  Dowl.  &  L.  142  ;  10  Jur.  3/5,  B.  C. 
— Wightman,  J. 

Irregular  to  sign  judgment  on  order  to  stay  without  entering  an  ap- 
pearance.] Where  after  a  judge's  order  to  stay  proceedings  on  pay- 
ment, &c.,  and  in  default  the  plaintiff  to  be  at  liberty  to  sign  judgment, 
the  plaintiff  did  so,  but  without  entering  an  appearance  (held  irre- 
gular), but  the  defendant's  attorney  attended  the  taxation  of  costs  : — 
Semble,  the  irregularity  would  be  deemed  to  be  waived,  and  the  omission 
in  the  bill  of  costs  of  any  charge  for  entering  an  appearance  would 
be  sufficient  notice  thereof.  Hawkins  v.  Hassell,  12  Mee.  &  W. 
776;  13  Law  J.,  Ex.  341. 
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Final  jiuJqmc7it  sir/ved  hy  phiiiitlff's  attorney,  nftrra  settlement  of  the 
action  by  the  parties^  The  plaintifF  and  defendant  having  settled  an 
action,  after  verdict  for  the  plaintiti',  without  the  knowledge  of  the 
plaintiff's  attorney,  the  defendant  jrave  notice  of  the  compromise  to 
the  attorney,  who  afterwards  sitrned  final judp^ment.  The  court  upon 
affidavits,  denying^  any  conspiracy  to  deprive  the  attorney  of  his  costs, 
made  a  rule  absolute  to  set  aside  the  judgment.  Clark  v.  Smith,  1 
Dowl.  &  L.  9(50,  C.  P. 

Juclf/ment  irregularly  signed^]  Where  the  party  having  signed 
judgment  irregularly,  applied  to  set  it  aside  and  sign  it  anew : — Held, 
only  a  rule  nisi.  Bennett  v.  Simmons,  2  Dowl.  &  L.  98,  B.  C. — Cole- 
ridge, J.;  2  Dowl.  &  L.  98. 

Judgment  and  execution  on  a  writ  of  false  judgment.']  The  plaintiff, 
on  a  writ  of  false  judgment,  obtained  a  rule  to  enter  up  judgment  in 
the  court  of  Common  Pleas  for  his  debt  and  costs  in  the  court  below, 
such  costs  to  be  taxed  by  one  of  the  prothonotaries,  and  to  sue  out 
execution  ;  instead,  however,  of  entering  up  judgment,  he  had  the  offi- 
cer's allocatur  written  upon  the  back  of  the  rule,  and  tipon  this  he 
sued  out  execution  and  made  a  levy: — Held,  that  such  execution  was 
irregidar,  and  that  the  money  levied  under  it  should  be  refunded. 
Finch  V.  Brook,  5  Law  J.,  C.  P.  214  ;  2  Bing.  N.  C.  710;  2  Scott,  517  ; 
5  Dowl.  59. 

On  a  motion  to  set  aside  a  writ  of  false  judgment,  the  affidavit 
must  not  be  entitled  in  the  court  below,  Watson  v.  Walker,  8  Bing. 
315;  1  M.  &  Sc.  437. 

Revival  of  judgment  by  scire  facias.']  The  omission  to  revive  a 
judgment,  which  is  more  than  a  year  old,  by  scire  facias,  before  issu- 
ing a  writ  of  capias  ad  satisfaciendum  upon  it,  is  an  irregularity,  but 
such  omission  does  not  make  the  writ  of  capias  a  nullity.  Blanchenay 
V.  Burt  and  others,  12  Law  J.,  Q.  B.  291. 

Judgment  and  execution  on  award  and  allocatur,  hoiv  obtained^  A 
ride  to  issue  execution  under  1  &  2  Vic.  c.  110,  s.  18,  for  money  due 
upon  an  award,  and  the  master's  allocatur,  is  a  rule  nisi  only  in  the 
first  instance.  And  semble,  that  such  a  rule  ought  to  be  personally 
served,  notwithstanding  that  the  award  and  allocatur,  together  with  the 
rule  making  the  order  of  reference  a  rule  of  court,  have  been  person- 
ally served,  and  the  amount  demanded.  Winwood  v.  Hoult,  14 
Mee.  &  W.  197  ;  3  Dowl.  &  L,  85 ;  15  Law  J.,  E.x.  10. 

Judgment  on  an  award,  leave  to  enter.]  Where  a  verdict  has  been 
found,  subject  to  a  reference,  and  the  award  has  not  been  made  for 
some  terms  afterwards,  judgment  cannot  be  entered  up  as  of  the  term 
next  after  the  verdict,  without  a  special  application  to  the  court. 
Brooke  v.  Fearns,  2  Dowl.  144. 

Judgment  on  an  award,  setting  asidel]  A  defendant  may  move  to 
set  aside  a  judgment  entered  up  on  an  irregular  award,  though  the 
tiuie  for  setting  aside  the  award  itself  has  elapsed,  if  the  defect  insisted 
on  be  apparent  on  the  face  of  it ;  an  objection  grounded  on  such 
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defect  need  not  be  stated  in  the  rule  nisi.     Manser  v.  Heaver,  3  B.  &r 
Ad.  295. 

A  judgment  in  an  inferior  court  more  than  ay  ear  old,  must  be  revived  by 
set.  fa.  before  execution  can  issue.']  Wliere  the  plaintiff  in  an  inferior 
court  had,  as  it  was  alleged,  issued  execution  more  than  a  year  and  a 
day  after  judgment,  without  a  sci.  fa.  and  the  defendant  was  thereupon 
taken  into  custody : — Held,  on  motion  for  a  habeas  corpus  to  dis- 
charge the  defendant  on  the  ground  of  the  above  defect,  that  the  court 
had  no  power  to  grant  a  certiorari  to  bring  up  the  record  ;  the  gen- 
eral rule  being,  that  no  certiorari  will  issue  to  bring  up  the  record  of 
an  inferior  court  after  judgment.  Kemp  v.Blane,  1  Dowl.&L.8S5,  Q.B. 

Judgment  more  than  a  year  old,  amended,  to  proceed  to  outlawry.'] 
"Where  the  Christian  name  of  the  defendant  was  omitted  in  the  writ 
of  summons  and  declaration,  and  also  in  the  judgment,  which 
was  drawn  up  in  pursuance  of  a  consent  to  a  judge's  order,  signed 
by  the  defendant  with  his  full  Christian  name,  this  court  on  applica- 
tion by  the  plaintiff  for  the  purpose  of  proceeding  to  outlawry,  per- 
mitted the  declaration  and  judgment  to  be  amended  by  inserting  the 
Christian  name  of  the  defendant  more  than  a  year  after  the  judgment 
was  signed.     IVoodv.  Hume,  10  Jur.  1008,  B.  C. — Wightman,  J. 

Judgment  signed  after  the  death  of  the  defendant.]  A  defendant 
signed  a  cognovit,  and  died  before  the  time  of  payment : — Held,  un- 
der a  judgment  signed  as  of  the  preceding  term  in  his  lifetime,  execu- 
tion might  issue.     Calvert  v.  Tomlin.  5  Bing.  1  ;  2  M.  &  P.  1. 

A  judgment  cannot  now  be  so  signed,  as  by  the  rule  H.  T.  4  Will.  4, 
it  must  bear  date  the  day  it  is  signed. 

Judgment  after  defendant's  death,  ivhen  lands  bound  J^/.]  Where  a 
party  dies  after  verdict  and  before  jiidgment,  his  lands  are  bound  in 
the  hands  of  his  heir  by  a  judgment  entered  up  within  two  terms 
after  verdict,  under  17  Car.  2,  c.  8,  s.  1.  Saunders  v.M'Gowran,  12 
Mee.  &  W.  221  ;   1  Dowl.  &  L.  405. 

Setting  off  judgments.]  It  is  no  objection  to  an  application  to  set 
off  judgments  that  they  are  in  different  courts,  where  the  parties  are 
respectively  beneficially  as  well  as  legally  interested  in  them.  Bristowe 
V.  Needham,  8  Scott,  X.  S.  3GG;  7  Man.  &  G.  648. 

Judgment  for  debt  \2l.,  costs  10/.  lbs  ,  in  action  for  penalties  de- 
fendant discharged.']  Where  an  action  of  debt  was  brought  under 
the  3  &  4  Will.  4,  c.  15,  s.  2,  to  recover  the  penalty  of  405.  for  each 
of  six  several  representations  of  a  dramatic  piece  of  which  the  plaintiff 
was  the  author;  and  judgment  was  signed  by  default  for  12/.  debt 
and  lOZ.  15.9.  costs;  and  the  defendant  was  taken  in  execution  under 
a  ca.  sa.  indorsed  to  levy  those  sums  : — Held,  that  he  was  entitled  to 
be  discharged,  under  7  &  8  Vic  c.  9G,  s.  57;  and  that  the  action  was 
one  "  for  the  recovery  of  a  debt"  within  the  meaning  of  that  section. 
Fitzball  v.  Brook,  2  Dowl.  &  L.  477,  U.  B. 

Where  judgment  signed  on  cognovit  an  appearance  necessary  7]  Judg- 
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ment  signed  before  an  appearance  entered  is  irregular,  although  the 
defendant  has  given  a  cognovit,  in  which  he  authorizes  the  plaintiff's 
attorney  to  appear  for  him  if  necessary,  and  the  attorney,  on  the  day 
afterjudgment  signed  enters  an  appearance  nunc  pro  tunc.  IVatsonv. 
Dore,  2  Alee.  &  W.  380  ;  5  Dovvl.  584. 

Judgment  on  cognovit,  when  may  be  signed.'\  The  signing  of  a  cog- 
novit relates  to  the  date  and  not  to  the  time  when  signed ;  therefore 
judgment  may  be  signed  the  day  the  cognovit  is  executed.  Perry  v. 
Turner,  2  C.  &  J.  89;  2  Tyrw,  128. 

Judgment  in  default  of  payment  of  debt  and  costs — taxation  of  costs 
necessary.^  Where  no  judgment  is  to  be  signed  unless  default  be 
made  in  payment  of  debt  and  costs : — Held,  that  the  costs  must  be 
taxed,  or  notice  given  of  waiving  them,  before  judgment  could  be 
signed.     Booth  v.  Parker,  3  Mee.  &  W.  54 ;  C  Dowl.  87. 

In  a  subsequent  case  it  was  held,  judgment  may  be  signed,  but  exe- 
cution cannot  issue  until  after  taxation.  Barratt  v.  Partington,  7 
Dowl.  447  ;  5  Bing.  N.  S.  487. 

Signing  final  judgment.}  Entry  of  judgment  is  not  final  until  costs 
have  been  taxed.     Pierce  v.  Derry,  4  Q.  B.  635. 

Plaintiff  having  obtained  a  verdict  in  July,  1841,  entered  judgment 
on  the  postea  13th  December,  1841,  dating  the  entry  as  of  that  day; 
afterwards  he  taxed  costs,  but  not  till  the  expiration  of  two  terms  after 
verdict.  Plaintiff  then  entered  up  judgment  on  the  judgment-roll,  as 
of  13th  December,  1841.  Between  13th  December  and  the  last-men- 
tioned entering  up  of  judgment  the  defendant  died.  His  executors 
brought  error  on  that  ground ;  and  the  court,  at  their  instance, 
ordered  the  date  of  judgment  on  the  roll  to  be  altered  from  13th  De- 
cember, 1841,  to  1st  February,  1842,  the  day  of  taxation.     lb. 

Interest  on  judgment  debt  how  calculated.}  By  1  &  2  Vic.  c.  110,  s. 
17,  every  judgment  debt  shall  carry  interest  from  the  time  of  entering 
such  judgment : — Held,  that  the  time  of  the  entering  of  the  judgment 
mentioned  in  this  section  is  the  time  of  the  signing  of  the  judgment, 
and  the  entry  of  the  incipitur  in  the  paper  book  kept  in  the  master's 
office  for  the  purpose,  and  not  the  subsequent  entry  of  the  judgment 
upon  the  roll.     Fisher  v.  Budding,  10  Law  J.,  C.  P.  323. 

Judgment  non  obstante  veredicto.}  Where  a  defendant  pleaded  a 
defence  under  a  particular  statute,  but  after  plea,  and  before  trial,  the 
statute  was  repealed,  and  another  enacted  in  its  stead,  which  did  not 
afford  the  same  defence  : — Held,  that  the  plaintiff  was  entitled  to  judg- 
ment non  obstante  veredicto.  Warne  v.  Beresford,  2  Mee.  &  W.  848  ; 
G  Law  J.,  Ex.  192 ;  6  Dowl.  157. 

Judgment  non  obstante  veredicto,  not  granted  on  plea,  good  after 
verdict'}  In  assumpsit  on  a  bill  of  exchange  by  the  indorsee  against 
the  immediate  indorser,  the  defendant  pleaded  that  he  indorsed  the 
bill  to  the  plaintiff  without  having  or  receiving  any  consideration, 
upon  which  the  plaintiff  took  issue  in  the  terms  of  the  plea.  After 
verdict  for  the  defendant,  the  plaintiff  moved  for  judgment  non  ob- 


JUDGMENT.  151 

stante  veredicto,  on  account  of  the  insufficiency  of  the  plea  : — Held, 
that  the  plea  was  good  after  verdict,  though  it  might  have  been  ob- 
jected to  on  demurrer.     Easton  v.  Pratchett,  3  Dovvl.  472. 

Judgment  non  obstante  veredicto,  when  must  be  moved  for. ~\   A  motion 
in  arrest  of  judgment,  or  for  judgment  non  obstante  veredic  to,  must, 
in  the  Exchequer,  be  made  within  four  days  of  the  time  of  trial,  if  in 
term ;  and  if  not,  within  the  first  four  days  of  the  next  succeeding.  ^ 
terra.     Thomas  v.  Jones,  6  Dowl.  663.  * 

Judgment  non  obstante  veredicto — writ  of  inquiry  or  venire  de  novo.^ 
Where  a  plaintiff  has  obtained  a  judgment  non  obstante  veredicto  on 
all  the  pleas,  he  may  execute  a  writ  of  inquiry  to  assess  his  damages, 
without  leave  of  the  court.  But  where  any  of  the  pleas  are  good,  and 
the  defendant  entitled  to  retain  his  verdict  on  them,  there  must  be  a 
venire  de  novo.     Shepherd  v.  Halls,  2  Dowl.  453. 

Judgment  non  obstante  veredicto  cannot  be  moved  for  by  defendant.'] 
Where  there  was  a  verdict  for  plaintiff,  and  the  defendant  moved  for 
judgment  ncn  obstante  veredicto,  for  the  insufficiency  of  the  replica- 
tion, the  court  said  there  was  no  instance  of  such  a  motion  upon  the 
part  of  a  defendant.     Rand  v.  Vaughan  and  another,  1  Hodges,  173. 

Judgment  non  obstante  veredicto— plea  or  rejoinder  must  admit 
plaintiff's  title.l  A  plaintiff  is  never  entitled  to  judgment  non  ob- 
stante veredicto,  upon  the  ground  of  the  insufficiency  of  the  defendant's 
pleading,  where  the  issue  on  the  plea  or  rejoinder  is  found  for  the  de- 
fendant, and  against  plaintiff,  unless  such  plea  or  rejoinder  implies  an 
admission  of  the  plaintiff's  title.  Pirn  v.  Grazebrook,  2  C.  B.  429  ;  3 
Dowl.  &  L.  454  ;    10  Jur.  250. 

Judgment  non  obstante  veredicto  refused  after  judgment  on  demurrer 
for  defendant.}  Defendant  in  an  action  pleaded  several  pleas  in  bar, 
to  one  of  which  (extending  to  the  whole  cause  of  action)  plaintiff  de- 
murred ;  on  the  others  issues  of  fact  were  taken.  Defendant  had 
judgment  on  the  demurrer,  the  court  holding  the  declaration  bad.  The 
issues  in  fact  were  tried,  and  found  for  the  jilaintiff,  except  one  (ex- 
tending to  the  whole  cause  of  action),  which  was  found  for  the  defen- 
dant, and  was  immaterial.  Plaintiff,  to  avoid  paying  costs  on  this 
issue,  moved  for  judgment  thereon,  non  obstante  veredicto,  or  for  a 
repleader: — Held,  that  judgment  non  obstante  veredicto  could  not  be 
awarded,  as  it  would  be  inconsistent  with  the  judgment  already  given 
that  the  plaintiff  should  not  recover.  And  that  a  repleader  could  not 
be  awarded,  as  the  parties  must,  in  that  case,  be  ordered  to  replead 
from  the  plea  downwards,  and  such  direction  would  lead  to  an  absur- 
dity on  the  record,  since  the  court  had  already  held  the  declaration 
bad.      Willoughby  v.  Willoughby,  6  Q.  B.  722. 

Judgment  non  obstante  veredicto,  costs  of  rule  for^  Where  a  rule 
nisi  for  judgment  non  obstante  veredicto  has  been  discharged  gene- 
rally, the  successful  party  is  entitled  to  the  costs  of  showing  cause 
against  it.     Hodgkinson  v.  Wyatt,  13  Law  J.,  Q.  B.  73, 
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Arrest  nf  jmlymcnt.']  The  declaration  contained  a  good  and  a  bad 
count,  with  a  ^rencral  averment  of  damage  : — Held,  that  the  court 
could  not  arrest  the  judgment,  but  that  the  j)roper  course  was  to 
award  a  venire  de  novo.     EmbUn  v.  Dartnell,  12  Mee.  &  W.  830. 

"Where,  in  debt  on  simple  contract,  the  declaration  contains  good 
and  bad  counts,  and  nominal  damages  are  assessed  on  the  whole,  the 
court  will  award  a  venire  de  novo.  Lewin  v.  Edwards,  0  Mee.  &  W, 
720. 

Arrest  of  judgment  cannot  he  moved,  for  after  cause  rpferred?\  Where 
the  cause  is  referred  on  the  usual  terms  of  not  bringing  awrit  of  error, 
the  parties  are  precluded  from  moving  in  arrest  of  judgment.  Cliownes 
\.  Brown,  2  Dow].  &  L.  7oG. 

The  court  will  not  grant  an  application  to  stay  a  judgment  merely 
because  another  trial  is  pending.  Yates  v.  Dublin  Steam  Packet  Corn- 
pamj,  8  Dowl.  402  ;  3  Mee.  &  W.  77. 

Arrest  of  judgment,  tvJien  must  be  moved  for.^  A  cause  was  tried  on 
the  18th  April,  in  Easter  term,  which  ended  on  the  8th  May.  The 
distringas  was  returnable  on  the  23rd  April,  and  a  motion  in  arrest  of 
judgment  was  made  on  the  2Gth: — Held,  that  the  motion  was  too  late, 
within  the  Reg.  Gen.  H.  T.  2  Will.  4,  pi.  65,  not  being  made  within 
four  days  from  the  day  of  trial.  Moon  v.  Robinson,  14  Law  J.,  Ex. 
310;  14  Mee.  &  W.  427. 

On  arrest  of  judgment,  a  fresh  action  cannot  be  commenced  until  the 
judgment  he  completed.^  Where  judgment  was  arrested  by  the  court 
in  the  morning,  and  a  fresh  writ  was  served  by  the  plaintiff  upon  the 
defendant  in  the  evening,  the  judgment  of  the  court  not  having  been 
recorded,  nor  the  rule  of  court  served  upon  either  party,  the  court  set 
aside  the  writ  as  irregular.  Hayter  v.  Moat,  2  Mee.  &  W.  50 ;  6  Law 
J,,  Ex.  32  ;  5  Dowl.  329. 

Judgment  signed  by  leave  notwithstanding  writ  of  error  coram  vobis.^: 
A  writ  of  error  coram  vobis  is  not  in  itself  a  supersedeas  of  execution, 
but  prevents  the  other  party  from  taking  out  execution,  except  by 
leave  of  the  court  or  a  judge.  Therefore,  where  the  plaintiff,  after 
notice  of  a  writ  of  error  coram  vobis,  sued  out  execution  by  leave  of 
a  judge,  the  court  lield  the  execution  regular.  Semple  v.  Turner,  & 
Law  J.,  Ex,  101. 

To  set  aside  a  judgment,  application  must  be  made  promptly.']  An 
application  to  set  aside  a  judgment,  on  the  ground  that  the  signing  of 
it  was  contrary  to  good  faith,  must  be  made  promptly.  Saunders  and 
others,  assignees,  v.  Jones,  15  Law  J.,  Q.  B.  273. 

Where  goods  were  taken  on  the  1st  March  under  a  fi.  fa.,  upon  an 
irregular  judgment;  on  the  15th  a  fiat  was  av/arded  against  the  execu- 
tion debtor,  and  assignees  were  chosen  on  the  12th  April,  the  judg- 
ment roll  was  carried  in  on  the  19th  April.  A  motion  on  the  25th,  to 
set  aside  the  proceedings,  was  held  not  to  be  too  late.  Brooks  v.  Hod- 
son,  7  Man.  &  G.  529. 

Where  judgment  was  signed  on  the  23rd,  and  a  summons  to  set  it 
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aside  was  obtained  on  the  25th,  and  dismissed  on  the  26th: — Held, 
that  an  appUcation  to  the  court  on  the  29th  was  not  too  late.  Kinr;  v. 
Myers,  5  Dowl.  Gs6. 

To  set  aside  judgment  for  irregularity  application  must  be  made 
within  a  reasonable  time.']  If  a  plaintitf  proceeds  to  judgment  and 
execution,  without  any  service  of  the  writ  of  summons,  this  is  an  irre- 
gularity only ;  and  an  application  to  set  aside  the  proceedings  must  be 
made  within  a  reasonable  time  after  the  defendant  has  notice  of  them. 
Holmes  v.  Russell,  10  Law  J.,  Q.  B.  357. 

Judgment  for  want  of  a  plea  was  signed  on  the  l/th  April,  and  a 
summons  taken  out  to  set  it  aside,  which  was  discharged  on  the  23rd. 
Execution  was  issued  on  the  27th,  and  on  the  28th  the  defendant  ap- 
plied to  the  court  to  set  aside  the  judgment  for  irregularity  : — Held, 
too  late.     Shield  v.  Quick,  10  Law  J.,  Ex.  270. 

Setting  aside  judgment  signed  for  want  of  a  plea.']  Where  the 
plaintiff's  Christian  name  was  correct  in  writ  of  summons,  but  wrong 
in  the  declaration,  and  the  time  for  pleading  having  expired  without 
the  defendant's  taking  the  declaration  out  of  the  office,  the  plaintiff" 
signed  judgment  for  want  of  a  plea: — Held,  that  the  defendant  could 
rot  set  the  judgment  aside  on  the  ground  of  the  above  irregularity; 
that  it  was  in  reality  an  objection  to  the  declaration,  and  ought  to  have 
been  taken,  at  all  events,  within  the  time  for  pleading.  Kitchen  v. 
Brooks,  5  Mee.  &  W.  522. 

Judgment  set  aside  where  appearance  entered  sec.  stat.  for  infant 
defendant.]  Vvhere  a  plaintiff  appeared  sec.  stat.  for  an  infant  defen- 
dant, the  court  set  aside  the  appearance  and  subsequent  proceedings 
without  costs.     Stephens  v.  Lowndes,  3  Dowl.  &  L.  205. 

To  set  aside  a  judgment  irregularly  signed.]  Where  a  notice  to 
plead  omitted  to  state  in  how  many  days  the  defendant  was  to  plead, 
and  the  plaintiff  signed  judgment  for  want  of  a  plea ;  the  court  re- 
fused to  set  aside  the  judgment  for  irregularit)^  the  defendant  having- 
allowed  eighteen  days  to  elapse  between  the  service  of  the  notice  and. 
the  date  of  his  application  to  the  court.  Ramm  v.  Duncomb,  2  Dowl. 
&  L.  88.  C.  P. 

The  court  refused  to  set  aside  an  interlocutory  judgment  (which  had 
been  irregularly  signed  three  years  ago)  upon  payment  of  costs,  though 
proceedings  by  scire  facias  had  been  only  lately  commenced.  Lewis 
V.  Broivne,  3  Dowl.  300,  Ex. 

Judgment  signed  in  November,  1833  ;  the  plaintiff  took  no  further- 
step  till  Januar)',  1835,  when  he  gave  a  term's  notice  of  executing  a 
writ  of  inquiry.  In  April,  notice  of  executing  it  for  the  2Sth  of  May 
was  served  on  the  defendant  in  person.  On  the  27th  of  May  the  de- 
fendant took  out  a  summons  to  set  aside  the  judgment  for  having  been 
irregularly  signed  after  plea  delivered,  returnable  thenext  day  at  three 
o'clock,  but  it  was  not  attended  by  the  plaintift"'s  attorney.  At  four 
o'clock  the  writ  of  inquiry  was  executed.  On  the  same  day  a  second 
summons  was  taken  out,  returnable  the  next  day,  which  v/as  attended 
and  dismissed,  and  an  application  was  then  made  to  the  court  to  set 
aside  the  judgment  and  subsequent  proceedings  for  irregularity  ; — 
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Held,  that  the  defendant  was  too  late,  and  that  the  summons  to  set 
aside  the  judgment  was  not,  under  the  circumstances,  sufficient 
to  stay  the  trial  of  the  writ  of  inquiry.  Roberts  v.  Cuttill,  4  Dowl. 
204,  Ex. 

Where  a  rule  is  drawn  up  for  setting  aside  a  judgment  for  irregu- 
larity, an  objection  that  it  was  signed  against  good  faith  cannot 
be  entertained  (though  the  rule  was  moved  on  that  ground),  that 
not  being  an  irregularity.  Smith  v.  Clarke,  3  Law  J.,  Ex,  63;  2 
Dowl.  218. 

Upon  application  to  set  aside  a  judgment  signed  against  good  faith, 
ex  debito  justitiae, — the  court  said,  they  could  not  impose  the  terms  of 
not  bringing  any  action  without  the  defendant's  consent.  Cash  v. 
Wells,  1  B.  &  Ad.  375. 

An  application  to  set  aside  an  interlocutory  judgment  for  irregularity, 
after  notice  of  inquiry,  on  the  4th  November,  was  held  too  late  on  the 
12th.     Scott  V.  Cogfjer,  3  Dowl.  212. 

An  affidavit  to  set  aside  a  regular  judgment,  made  by  the  Lon- 
don agent  to  the  country  attorney,  and  stating  that  the  deponent 
believed,  from  the  instructions  received  from  the  country  attorney,  that 
the  defendant  had  a  good  defence  to  the  action  on  the  merits  : — Held, 
sufficient.     Schojield  v.  HiKjyins,  3  Dowl.  42/. 

Setting  aside  judgment — affidavit  must  state  that  judgment  is  signed.'] 
An  affidavit  in  support  of  a  rule  to  set  aside  an  interlocutory  judgment 
must  state  in  express  terms  that  judgment  has  been  signed  ;  and  it 
was  held  not  to  be  sufficient  to  state  that  a  rule  to  compute  had  been 
served  on  the  defendant.  Classey  v.  Drayton,  6  Mee.  &  W.  17  ;  8 
Dowl.  184. 

Setting  aside  judgment — costs?^  Upon  a  judgment  set  aside  vvitli 
costs,  as  irregularly  signed,  a  judge  may  order  a  stay  of  proceedings 
until  the  costs  be  paid.  Wenham  v.  Dowues,  5  N.  &  M.  244  ;  3  Ad. 
&  E.  450. 

A  motion  to  set  aside  judgment  for  want  of  notice  to  tax  must  be 
made  promptly.     Routledgesv.  Giles,  2  C.  &  J.  163. 

An  affidavit  of  merits  to  set  aside  a  judgment  must  state  a 
"  good  defence  upon  the  merits."  Bower  v.  Kemp,  1  C.  &  J.  287 ;  1 
Tyrw.  260. 

Judgment  on  an  attorney's  taxed  bill.']  The  court  will  grant  a  rule* 
directing  a  party  to  pay  the  amount  of  his  attorney's  taxed  bill,  which, 
under  1  &2  Vic.  c.  110,  s.  18,  v/ill  have  the  effisct  of  a  judgment,  and 
give  the  attorney  all  remedies  which  by  that  statute  are  given  to  judg- 
ment creditors.  Neale  v.  Postlethwaite,  10  Law  J.,  Q.  B.  134. — The 
rule  was  drawn  up  in  the  following  form ; — That  the  plaintiff  should 
pay  to  G.  S.  the  sum  of  1238/.  2s.,  and  that  the  said  G.  S.  should 
abandon  his  right  to  move  for  an  attachment. 

A  judge's  order  under  6  Sc  7  Vic.  c.  73,  s.  43,  ordering  judgment  to 
be  entered  up  for  the  amount  found  by  the  master's  allocatur  to  be 

*  It  appears  that  this  is  a  rule  to  show  cause,  as  in  liirkards  v.  Fattersmi,  10  Law 
J.,  Ex.  272,  it  was  l)eld  that  a  judge's  order  for  the  payment  of  money  under  the 
above  statute  cannot  be  granted  ex  parte. 
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due  on  an  attorney's  bill  of  costs,  has  the  same  force  as  a  rule  of  court 
for  the  payment  of  money,  under  the  1  &  2  Vic.  c.  110,  s.  18.  No 
action,  therefore,  need  be  brought  on  such  order,  and  if  brought,  the 
costs  of  the  writ,  declaration,  and  appearance  will  not  be  allowed. 
Griffiths  V.  Hughes,  16  Law  J.,  Ex.  176. 

Judgment  roll,  entering  satisfaction  ow.]  The  court  will  not  allow 
satisfaction  to  be  entered  upon  the  judgment  roll  without  a  warrant  of 
attorney  from  the  plaintiff  to  acknowledge  the  same.  The  consent  of 
the  parties  will  not  suffice.  Wood  v.  Hard,  5  Law  J.,  C.  P.  312;  3 
Bing,  N.  C.  45  ;  5  Dowl.  188. 

In  an  action  by  five  plaintiffs,  the  court  refused  to  allow  satisfac- 
tion to  be  entered  on  the  judgment  roll,  on  a  warrant  of  attorney, 
signed  by  four  of  them  only,  although  it  was  sworn  that  the  other 
plaintiff  had  gone  to  settle  in  America,  and  that  the  damages  were 
merely  nominal.     Davis  v.  Jones,  4  Scott,  202  ;  5  Dowl.  503. 

Charging  a  fund  with  the  payment  of  money  under  a  judgment.^  A. 
judge  at  chambers  only,  and  not  the  court,  has  authority,  under 
the  Stat.  1  &  2  Vic.  c.  110,  s.  14,  to  make  an  order  to  charge  a  fund 
with  the  payment  of  money  recovered  by  a  judgment :  if  he  makes 
an  absolute  order,  the  court  has  jurisdiction  to  set  it  aside  if  wrongly 
made ;  but  if  he  only  makes  an  order  nisi,  the  court  has  no  authority 
to  entertain  the  question,  although  the  judge  expresses  his  desire  to 
refer  it  to  the  court.     Broicn  v.  Bamford,  9  Mee.  &  W.  42. 

Action  on  a  judgment,  the  debt  being  under  20Z.]  Where  the  defend- 
ant consented  to  pay  the  debt  (under  20Z.)  and  costs  by  instalments, 
under  a  judge's  order,  and  upon  default  made  in  any  payment  the 
plaintiff  to  be  at  liberty  to  sign  judgment  for  the  whole,  which  having^ 
done  and  the  action  brought  on  the  judgment : — Held,  that  under 
7  &  8  Vic.  c.  96,  the  court  had  no  power  to  interfere  to  deprive  the 
plaintiff  of  the  right  of  action.  Hopkins  v.  Freeman,  13  Mee.  &  W, 
372  ;   2  Dowl.  &  L.  447. 

The  court  will  not  interfere  under  7  &  8  Vic.  c.  96,  s.  57,  to  stay 
the  proceedings  in  an  action  upon  a  judgment  for  debt  and  costs  in  a 
former  action,  although  it  appears  that  the  sum  recovered  in  the 
original  action  did  not  exceed  20/.  Joseph  v.  Buxton,  2  Dowl.  &  L. 
835,  C.  P. 

In  an  action  on  a  judgment  under  20/.  defendant  may  be  taken  in 
execution.']  Since  the  7  &  8  Vic.  c.  96,  a  defendant  may  be  taken  in 
execution,  in  an  action  on  the  judgment  recovered,  though  the  debt 
recovered  in  the  former  suit  was  under  20/.,  and  the  second  action  is 
brought  within  a  year.     Mason  v.  Nicholls,  14  Mee.  &  W.  118. 

Judgment  signed  and  costs  faxed  in  vacation — motion  in  following 
term.~\  On  the  21st  of  November  an  application  was  made  and  a  rule 
nisi  obtained  under  the  stat.  5  &  6  Vic.  c.  122,  for  the  plaintiff  to 
refund  the  money  paid  under  an  execution  except  the  amount  of 
the  debt  recovered,  and  to  pay  the  defendant's  costs  of  the  action  and 
to  enter  a  suggestion  on  the  roll  under  the  above  statute.     The  judge 
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at  the  trial  had  irranted  a  certificate  for  speedy  execution,  on  which 
judgment  was  signed,  the  costs  taxed  and  execution  issued  : — Held, 
that  the  application  was  too  late,  that  it  ought  to  have  been  made 
within  the  first  four  days  of  term.  Smith  v.  Temperley,  MS.  Exch. 
II.  T    1S47. 

Judgment,  registration  of,  after  discharge  of  defendant  in  execution.'] 
"Where  a  judgment  debtor,  taken  in  execution,  was  after  a  month's- 
imprisonment  released  from  i)rison  by  the  judgment  creditor,  who, 
three  years  afterwards,  registered  pursuant  to  the  1  &  2  Vic.  c.  110, 
and  2  &  3  Vic.  c.  11,  the  court  made  absolute  a  rule  to  enter  up  satis- 
faction of  the  judgment,  or  to  strike  out  the  registration,  the  debtor 
paying  the  expens^es  of  whichever  alternative  he  adopted.  Lambert 
y.Parnell,  15  Law  J,,  Q.  B.  55. 

Judgment  of  a  court  at  Westminster  conclusive  until  reviewed  hj 
a  court  of  error.]  The  Court  of  Exchequer  having  delivered  judg- 
ment in  two  cases  relating  to  the  habilities  of  provisional  committee- 
men, the  Court  of  Common  Pleas  granted  a  rule  nisi  which  involved 
the  same  point  (which  the  Court  of  Exchequer  had  decided)  before 
their  judgment  was  delivered  : — Held,  that  the  judgment  of  one  court 
of  Westminster  Hall  is  binding  upon  the  others,  and  is  only  to  be 
reviewed  by  a  court  of  error.     Barker  v.  Stead,  16  Law  J.,  C.  P.  160. 

Judgment  as  in  case  of  a  nojisuit.]  The  following  rule  was  pro- 
nounced by  the  Court  of  Exchequer  after  a  conference  with  the 
Court  of  Common  Pleas  respecting  the  case  of  Higgins  v.  Stanley, 
2  Man.  &  G.  336,  and  over-ruling  that  decision: — 

In  town  causes.]  Issue  joined  in  or  in  the  vacation  before  any 
term,  a  motion  for  judgment  as  in  case  of  a  nonsuit  may  be  made  in. 
the  second  term  next  after.  Thus  issue  joined  in  or  in  vacation  before 
Hilary,  motion  may  be  made  in  Trinity  term. 

In  country  causes.]  Issue  joined  in  or  in  vacation  before  an 
issuable  term — motion  after  the  lapse  of  two  assizes.  Issue  joined  in  or 
in  vacation  before  a  non-issuable  term — motion  after  the  lapse  of  one 
assize. 

Judgment  as  in  case  of  nonsuit,  time  of  moving  for.]  For  the 
purpose  of  obtaining  judgment  as  in  case  of  a  nonsuit,  issue  joined 
in  vacation  is  to  be  considered  as  joined  in  the  next  ensuing  term. 
Therefore,  where  issue  was  joined  in  a  country  cause  in  Michaelmas 
vacation,  and  no  notice  of  trial  given,  a  motion  for  judgment  as  in 
case  of  a  nonsuit  in  Trinity  term  was  held  premature.  Dore  v.  Hay- 
den,  G  Mee.  &  W.  G26;  9  Law  J.,  Ex.  323. 

Where  issue  is  joined  in  a  town  cause  in  vacation,  it  is  too  early  to 
api)ly  for  judgment  as  in  case  of  a  nonsuit  in  the  next  term  but  one 
after  it  is  so  joined.  Heal  v.  Curtis,  2  Mee.  &  W.  76 ;  6  Law  J.,  Ex. 
23;  5  Dowl."294. 

The  lapse  of  eight  years  between  the  joining  of  the  issue  and  the 
application  for  judgment  as  in  case  of  a  nonsuit,  is  no  ground  for 
discharging  the  rule.  Curtis  v.  Tubr am,  4l  Howl.  QQO  ;  1  Har.  &  W. 
645  ;  and  Cromer  \.  Brown,  4  Dow).  2S8. 
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If  a  plaintift  give  notice  of  trial  for  the  sitting  in  the  term  in  which 
issue  is  joined,  and  do  not  enter  the  cause  for  trial  accordingly,  the 
defendant  may  move  for  judgment  as  in  case  of  a  nonsuit  in  the 
succeeding  term.     Hay  v.  Howell,  2  N.  R.  397- 

Issue  was  joined  in  Easter  term,  and  notice  of  trial  given  in  the 
following  vacation  for  the  second  sittings  in  the  next  Trinity  term, 
but  the  notice  was  countermanded  in  the  same  term  : — Held,  that  the 
defendant  could  not  move  for  judgment  as  in  case  of  a  nonsuit  ire 
Trinity  term,  Phillips  v.  Eardley,  6  Scott,  602  ;  Arn.  275  ;  2  Jur. 
518, 

In  a  town  cause,  issue  was  joined  and  notice  of  trial  given  for  the 
sittings  in  Michaelmas  term.  The  cause  was  made  a  remanet,  but  the 
plaintiff  did  not  proceed  to  trial.  In  Easter  term  a  rule  was  made 
absolute  for  the  costs  of  the  day  for  not  proceeding  to  trial,  and  sub- 
sequently a  rule  nisi  was  obtained  for  judgment  as  in  case  of  a  non- 
suit, which  rule  was  discharged  in  Trinity  term.  In  the  same  term 
the  defendant  obtained  a  similar  rule  nisi.  No  fresh  notice  of  trial 
had  been  given  : — Held,  that  the  defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit.  Smith  v.  Pole,  5  Mee,  &  W.  491  ; 
7  Dowl.  792. 

Motion  for  judr/ment  cannot  be  made  in  the  same  term  that  the  default 
occurs.^  Issue  was  joined  in  Trinity  term  and  an  insufficient  notice 
of  trial  given  for  the  adjourned  sittings  after  Trinity  term  ;  the  defen- 
dant refusing  to  accept  the  notice,  a  second  notice  was  given  for  the 
first  sitting  in  Michaelmas  term;  the  plaintiff  not  proceeding  to  trial 
pursuant  to  this  notice,  the  defendant  in  the  same  terra  moved  for 
judgment  as  in  case  of  a  nonsuit : — Held,  too  soon.  Clark  v.  Gold- 
smid,  6  Scott,  S94 ;  7  Dowl.  151 ;  5  Bing.  N.  C.  120. 

Issue  was  joined  in  vacation  in  a  country  cause  and  in  the  following 
term  notice  was  given  to  try  before  the  sheriff  within  the  same  term: 
■ — Held,  that  after  default  by  plaintiff,  the  defendant  could  not  in  the 
same  term  move  for  judgment  as  in  case  of  a  nonsuit.  Linley  v. 
Pouton,  I  Gale,  158  ;  STyrw.  818.     So  semble  in  town  causes,     lb. 

Judgment  as  in  case  of  a  nonsuit  cannot  be  moved  for  in  the  same 
term  that  default  has  been  made  although  issue  was  joined  two 
terms  previously.  Gripper  or  Smith  v.  Lord  Templemore,  5  DowL 
408  ;  W.  W.  &  D.  65;   1  Jur.  705. 

Judgment  as  in  case  of  a  nonsuit  cannot  be  moved  for  in  the  same 
term  for  which  notice  of  trial  had  been  given.  Preedy  v,  Macfarlane, 
2  Dowl.  216  ;  4  Tyrw.  93;  and  Begbie  v.  Grenville,  3  Law  J.,  Ex.  21. 

Where  notice  of  trial  was  given  for  the  second  sitting  in  the  term 
of  which  issue  was  joined  and  countermanded  : — Held,  that  the  de- 
fendant could  not  move  for  judgment  as  in  case  of  a  nonsuit  in  the 
same  term.     Isaac  v.  Goodman,  2  Dowl.  34. 

Issue  joined  in  Trinity  term  and  notice  of  trial  given  for  the  second 
sitting  in  Michaelmas  term,  but  countermanded  ;  the  defendant  then 
moved  for  judgment  as  in  case  of  a  nonsuit,  there  being  time  in  the 
term  to  give  notice  for  the  sittings  after  term: — Held,  too  soon. 
Marshal  v.  Forster,  2  Dowl.  22S  ;  2  C.  &  M.  213. 

Judgment  as  in  case  of  nonsuit  may  be  moved  after  any  default^  If 
a  plaintiff  gives  notice  of  trial  earlier  than  he  is  bound  to  do  by  the 
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practice  of  the  court,  ami  neglects  to  try  the  cause  pursuant  to  such 
notice,  he  is  guilty  of  a  default,  and  the  defendant,  in  the  next  term, 
may  move  for  judgment  as  in  case  of  a  nonsuit,  although  the  plaintitl 
has  suhsequently  given  a  second  notice  of  trial  for  that  term.  May 
V.  Husband,  9  Law  J.,  Ex.  34  ;  5  Mee.  &  W.  493;  7  Dowl.  86/. 

Judgment  may  be  moved  althour/h  notice  and  countermand  in  due 
iime.]  If  a  plaintitF  give  notice  of  trial,  he  is  liable  to  have  judgment 
as  in  case  of  a  nonsuit  against  him,  although  he  duly  countermand 
the  notice,  and  would  not^  have  been  in  default  if  no  notice  had  been 
given.     Draine  v.  Russell,  10  Jur.  392,  B.  C— Coleridge,  J. 

Countermanding  a  notice  of  trial  does  not  interfere  with  the  defen- 
dant's right  to  obtain  judgment  as  in  case  of  a  nonsuit,  although  issue 
has  been  joined  in  the  same  term  as  that  in  which  notice  is  given. 
Dennehey  v.  Richardson,  4  Dowl.  13. 

Where  a  defendant  is  entitled  to  judgment  as  in  case  of  a  nonsuit, 
for  not  giving  notice  of  trial,  he  is  not  deprived  of  his  right  by  the 
plaintiff"  giving  notice  before  motion  made.  Smedlcy  v.  Christie,  2 
Dowl.  152. 

Affidavit  for  motion  for  judgment ^^  An  affidavit  in  support  of  a 
motion  for  judgment  as  in  case  of  a  nonsuit  must  state  the  venue. 
Withers  v.  Spooner,  5  Man.  &  G.  268 ;  6  Scott  N.  R.  692. 

An  affida^dt  in  support  of  a  motion,  stating  notice  of  trial  given,  is 
sufficient  without  alleging  that  the  cause  was  at  issue.  Corbyn  v.  Hay- 
worth,  6  Dowl.  181 ;  3  Scott,  335, 

Affidavit  need  not  state  the  venue  if  the  time  entitles  defendant  to 
judgment,  whether  town  or  country  catise.']  An  affidavit  in  support  of 
a  rule  for  judgment  as  in  case  of  nonsuit  need  not  state  whether  the 
cause  is  a  town  or  a  country  cause,  if  it  appear  that  issue  were  joined 
at  such  a  period  that  in  neither  case  the  motion  would  be  premature. 
Anslow  V.  Cooper,  2  Dowl.  &  L.  449. 

Rule  for  judgment  as  in  case  of  nonsuit,  with  stay  of  proceedings."] 
In  the  Queen's  Bench  a  rule  for  judgment  as  in  case  of  a  nonsuit 
cannot  be  drawn  up  with  a  stay  of  proceedings.  Archer  v.  Smith,  9 
Dowl.  99,  B.  C. 

In  the  Exchequer  the  rule  may  be  with  a  stay  of  proceedings,  pro- 
vided the  usual  two  days'  notice  of  motion  be  given. 

A  rule  for  judgment,  SfC,  cannot  include  any  other  matter.']  Where 
the  rule  is  moved  for  after  money  has  been  paid  into  court  under  7  &  8 
Geo.  4,  c.  71,  there  cannot  be  added  that  the  money  be  taken  out  of 
court ;  it  must  be  the  subject  of  a  separate  and  subsequent  apjilica- 
tion.  De  BedoUiere  v.  Ryan,  7  Dowl.  615,  B.  C. ;  and  Vale  v.  Gau- 
ter,  9  Dowl.  106,  B.  C. 

The  Rule  69  of  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  60,  does  not  enable 
the  court,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial  is  made  absolute,  to  grant  the  defendant  the  costs  of 
the  day,  on  disposing  of  that  motion.    Johnson  v.  Smith,  1  Dowl.  421. 

Issue  must  be  perfectly  joined  before  motion  for  judgment.]    Where 
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the  plaintiff  replies  issuably,  but  does  not  add  the  similiter  for  the  de- 
fendant, the  latter  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit, 
unless  he  has  added  the  similiter  himself.  Brook  v.  Lloyd,  1  Jvlee.  & 
W.  552. 

In  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the  plain- 
tiff's attorney  swore  that  he  had  not  added  the  similiter,  nor  had  it 
been  added  to  his  knowledge  or  belief: — Held,  a  sufficient  answer. 
Martin  v.  Martin,  2  Scott,  3S9  ;  2  Bing.  N.  S.  240. 

No  issue  is  joined  until  the  similiter  be  added.  Gilmore  v.  Melton, 
2  Dowl.  632,  Ex. 

Nor  if  the  rejoinder  be  wanted.  Brown  v.  Kenned)/,  2  Dowl.  G39, 
Ex.;  and  Seahrook  v.  Cave,  2  Dowl.  691,  Ex. 

If  a  similiter  be  entitled  in  a  wrong  court  it  is  a  nullity.  Ray  v. 
Good,  5  Dowl.  295,  Ex. 

If  the  similiter  be  omitted  in  any  one  of  the  issues  though  added 
in  the  others,  the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit.     V/riglit  v.  Oldfield,  8  Dowl.  899,  B.  C. 

There  can  be  no  rule  for  judgment  as  in  case  of  a  nonsuit,  when 

the  cause  is  not  completely  at  issue,  although  it  may  have  been  so  at 

a  former  period.     Richards  v.  Middleton,  1  I\Ian.  &  G.  53  ;  4  Jur.  340. 

.  But  the  court  has  held  that  it  is  no  longer  necessary  to  enter  the 

issue.     Williams  v.  Edwards,  1  C.  M.  &  R.  583. 

The  Reg.  Gen.  H.  T.  2  Will.  4,  directs,  that  no  entry  of  the  issue 
shall  be  deemed  necessary  to  entitle  a  defendant  to  move  for  judgment 
as  in  case  of  a  nonsuit,  or  to  take  the  cause  doion  to  trial  by  proviso. 

"Where  issue  had  only  been  joined  in  time  as  to  one  defendant,  to 
enable  him  to  move,  but  not  duly  as  to  other  defendants,  the  rule  was 
refused,     Crowther  v.  Duke,  7  Dowl.  409  ;  7  Scott,  344. 

Where,  in  an  action  against  four  defendants,  issue  had  been  joined 
against  three  of  them,  and  the  fourth  had  been  discharged  under  the 
Insolvent  Debtors  Act  since  the  commencement  of  the  action;  the 
court  discharged  with  costs  a  rule  for  judgm.ent  as  in  case  of  a  non- 
suit, on  the  ground  that  no  complete  issue  had  been  joined.  Jackson 
V.  Utting,  10  Mee.  &  W.  640 ;  2  Dowl.  N.  S.  543. 

Judgment  as  in  case  of  nonsuit  where  money  is  deposited  in  lieu  of 
bail.']  A  defendant  who  has  paid  money  into  court  in  lieu  of  bail, 
under  7  &  8  Geo.  4,  c.  71,  s.  1,  is  entitled,  after  judgment  as  in  case  of 
nonsuit,  to  a  rule  absolute  in  the  first  instance,  for  having  the  money 
paid  back  to  him.     White  v.  Urivin,  9  Law  J.,  Ex.  150 ;  8  Dowl.  202. 

Judgment  as  in  case  of  nonsuit — excuse  for  not  trying  jmrsuant  to 
notice.]  It  is  a  sufficient  excuse,  in  showing  cause  against  a  rule  for 
judgment  as  in  case  of  nonsuit,  for  not  proceeding  to  trial  after  notice 
of  trial  given,  that  it  was  necessary  to  countermand  the  notice  of  trial 
from  difficulties  in  procuring  the  requisite  evidence  in  support  of  the 
plaintiff's  case.  Draine  v.  Russell  and  Wife,  10  Jur.  392,  Q.  B. ;  and 
Doe  d.  Ringer  v.  Blois,  8  Dowl.  18,  C.  P. 

So,  where  after  notice  of  trial  given,  the  defendant  applied  to  and 
offered  terms  of  settling  the  action,  which  negotiation  was  i)ending 
until  after  the  time  in  which  the  cause  could  be  tried,  the  rule  for 
judgment  as  in  case  of  nonsuit  discharged  with  costs.  Fosberry  v. 
Butler,  2  Dowl.  N.  S.  390. 
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If  a  defcmlant,  by  negotiation,  prevents  a  plaintiff  from  proceeding 
to  trial  in  due  time  after  issue  joined,  he  cannot  obtain  judgment  as 
in  case  of  a  nonsuit,  on  account  of  such  delay.  Watkins  v.  Giles,  4 
Uowl.  14. 

If  a  plaintiff  does  not  proceed  to  trial,  pursuant  to  notice,  at  the 
defendant's  request,  he  is  not  entitled  to  judgment  as  in  case  of  a 
nonsuit.     Doe  d.  Steppins  v.  Ford,  2  Dovvl,  419. 

The  absence  of  a  material  witness  a  sufficient  excuse  for  not  pro- 
ceeding to  trial  according  to  notice.  Mussell  v.  Faithful,  11  Jur.  270, 
B.  C. 

And  a  rule  was  discharged,  where  the  cause  shown  was  a  bona  fide 
compromise  between  the  parties,  although  in  the  absence  of  their 
attorneys.  Fogpw.  Douyhty,  4  Scott  N.  S.  523  ;  and  jE/Jas  v.  Elias, 
9  Dowl.  104,  B.  C. 

An  affidavit  of  excuse,  however  slight,  for  not  proceeding  to  trial, 
is  sufficient  to  discharge  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
in  a  qui  tam  as  well  as  in  any  other  action.  Stone  v.  Farey,  1  East, 
554. 

In  an  action  against  a  provisional  committeeman,  it  is  no  answer  to 
a  rule  for  judgment  as  in  case  of  a  nonsuit  that  the  law  in  such  cases 
is  uncertain,  and  that  the  plaintiff  will  undertake  to  try  the  cause  after 
the  decision  of  the  Exchequer  Chamber  upon  a  similar  action  there 
pending  on  a  bill  of  exceptions.  Edwards  v.  Ward  and  others,  11  Jur. 
413,  C.  P. 

The  non-production  of  funds  by  the  plaintiff  to  his  attorney  is  not 
a  sufficient  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit. 
Cleashy  v.  Poole,  1  C.  M.  &  R.  52i  ;  4  Law  J.,  Ex.  2 ;  5  Tyrw.  146. 

Where  a  defendant  took  out  a  summons  for  putting  off  a  trial  at 
the  assizes,  so  late  before  the  commission  day  that  the  plaintiff  thought 
he  might  be  put  to  inconvenience  in  getting  ready  for  trial,  if  the  order 
was  refused,  and  therefore  countermanded: — Held,  the  defendant 
could  not  move  for  judgment  as  in  case  of  a  nonsuit,  as  upon  a  default 
of  the  plaintiff,     liendill  v.  Bailey,  2  Dowl.  113. 

It  is  a  sufficient  answer  to  a  motion  for  judgment  as  in  case  of  a 
nonsuit,  that  the  defendant  has  taken  proceedings  against  the  plaintiff 
in  the  Court  of  Chancery,  and  thereby  rendered  it  needless  to  proceed 
to  trial.     Partridge  v.  Salter,  5  Dowl.  G8.      _ 

It  is  no  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that 
the  proceedings  were  commenced  against  the  defendant,  without  the 
plaintiff's  authority.     Barber  v.  Wilkins,  5  Dowl.  305. 

Motion  for  judgment,  Sfc,  pending  a  rule  staying  proceedings  by  one 
plaintiff' as  against  another  plaintiff.']  Amotion  for  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to  trial  was  opposed  on  the 
ground  that  one  of  the  plaintiffs,  an  official  assignee,  had  obtained  a 
rule  staying  the  proceedings  until  the  other  plaintiff  had  given  security 
for  the  costs  of  the  assignee: — Held,  that  a  rule  obtained  by  one 
plaintiff  against  another,  and  to  which  the  defendant  was  no  party, 
could  not  deprive  him  of  his  right  to  move  for  judgment,  and  made 
the  rule  absolute  unless  the  plaintiff  would  give  a  jieremptory  under- 
taking.    Laws  and  another,  assignees  v.  Bott,  MS.  Exch.,  H.  T.  184/. 

Pending  a  rule  nisi  for  judgment  as  in  case   of  nonsuit  plaintiff 
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cannot  discontinue.l  "Where  a  rule  nisi  had  heen  obtained  for  judg- 
ment as  in  case  of  nonsuit,  with  a  stay  of  proceedings,  the  court  set 
aside  a  rule  to  discontinue  subsequently  obtained.  Murray  v.  Silver, 
3  Dovvl.  &  L.  26  ;   14  Law  J.,  C.  P.  236;   1  C.  B.  638. 

Rule  to  discontinue  no  stay  to  motion  for  judgment  as  in  case  of  a 
nonsuit. 1  The  plaintiff,  being  under  a  peremptory  undertaking  to  go 
to  trial  on  the  10th  of  January,  obtained  the  usual  order  to  discon- 
tinue, on  payment  of  costs,  and  a  consent  in  case  of  non-payment  to 
the  defendant's  signing  a  non  pros.  The  defendant  protested  against 
the  taxation,  which  was  appointed  for  the  r2th,  and  on  that  day 
obtained  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit : — Held, 
on  motion  to  set  aside  this  rule,  that  the  rule  to  discontinue  did  not 
operate  as  a  stay  of  proceedings,  and  that  the  defendant  was  not  pre- 
cluded from  obtaining  judgment  as  in  case  of  a  nonsuit.  Beeton  v. 
Jupp,  15  Law  J.,  Ex.  120. 

After  a  reference  of  a  cause  judgment  cannot  he  moved  for.']  At 
Kisi  Prius  the  plaintiff  and  defendant  agreed  to  a  reference  and  the 
record  was  withdrawn  : — Held,  that  the  defendant  could  not  after- 
wards have  judgment  as  in  case  of  a  nonsuit ;  although  by  the  default 
of  the  plaintiff  the  reference  was  delayed,  and  the  agreement  of  re- 
ference never  executed.  Hansby  v.  Evans,  4  Mee.  &  \V.  565  ;  7  DowL 
198 ;  1  Horn,  &  H.  420 ;  3  Jur.  44 ;  and  Clark  v.  Goldsmith,  5  Bing.  120. 

The  defendant's  remedy  is  to  take  down  the  cause  for  trial  by 
proviso.     lb. 

In  ejectment,  motion  for  judgment  as  in  case  of  nonsuit.']  The  action 
of  ejectment  is  within  the  stat.  14  Geo.  2,  c.  17,  enabhng  the  defen- 
dants "in  any  action  or  suit  at  law"  to  obtain  judgment  as  in  case  of 
a  nonsuit.  Doe  d.  Berger  v.  Docker,  6  Dowl.  478  ;  1  W.  W.  &  H. 
207;  2  Jur.  660. 

Judgment  as  in  case  of  a  nonsuit  may  be  obtained  in  an  ejectment, 
if  issue  has  been  joined,  although  through  the  default  of  the  lessor  of 
the  plaintiff  no  consent  has  been  actually  drawn  up,  the  tenant  in 
possession  having  appeared  and  pleaded.  Doe  d.  Williams  v.  Smith, 
9  Dowl.  1011. 

Pending  a  demurrer,  motion  for  judgment  as  in  case  of  nonsuit.]. 
The  Court  of  Common  Pleas  will  not  entertain  a  motion  for  judgment 
as  in  case  of  a  nonsuit  yiending  a  demurrer.  Butcher  v.  Kiernan,  2 
Marsh,  364. 

Pending  a  demurrer  the  plaintiff  is  not  bound  to  try  the  issue,  and 
a  rule  for  judgment  as  in  case  of  a  nonsuit  will  not  be  granted.  Gordon. 
V.  Smith,  6  Bing.  N.  S.  273 ;  8  Scott,  560.  This  case  was  confirmed 
by  the  Court  of  Exchequer  in  Brewer  v.  Pierpoint  and  others,  E.  T. 
1847. 

Pending  demurrer,  costs  of  the  day.]  Where  demurrers  to  certain 
of  the  defendant's  pleas  are  pending,  and  the  plaintiff  gives  notice  of 
trial  of  the  issues  in  fact,  but  does  not  proceed  pursuant  to  his  notice; 
the  defendant  is  entitled  to  the  costs  of  the  day,  but  not  to  judgment 
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as  in  case  of  a  nonsuit.  Milton  v.  Griffiths,  1  Dowl.  N.  S.  769  ;  6  Jur. 
463,  B.  C— Wightman,  J. 

After  judfrment  for  the  defendant  on  demurrers  to  certain  pleas, 
there  may  be  judfrment  as  in  case  of  nonsuit  against  the  plaintiff  for 
not  proceeding  to  trial  upon  other  general  jjleas  on  which  issues  were 
ioincd.  Paxton  v.  Popham,  10  East,  366  ;  and  Martin  v.  Stone,  6  Jur. 
372,  B.  C. 

One  of  several  defendants  7nay  move  for  judgment. '\  One  of  several 
joint  defendants  may  obtain  a  rule  for  judgment  as  in  case  of  a  non- 
suit.    Jones  V.  Gibson,  5  B.  &  C.  768  ;  8  D.  &  R.  592. 

Defendants  separately  appearing  may  severally  move  for  judgment. "] 
Where  there  are  several  defendants,  appearing  by  separate  attorneys, 
they  may  each  move  for  judgment  as  in  case  of  a  nonsuit.  Rhodes 
and  another  v.  Thomas  and  others,  2  Dowl.  &  L.  553,  Q.  B. 

AVhere  several  defendants  separately  defend,  any  one  of  them  may 
move  for  judgment  as  in  case  of  nonsuit,  notwithstanding  one  defen- 
dant had  obtained  a  rule  for  the  costs  of  the  day,  and  another  defen- 
dant a  peremptory  undertaking,  Bridgeford  v.  Wiseman,  MS.,  Exch. 
H.  T.  1847. 

One  of  several  defendants,  with  whom  issue  has  been  joined  a 
sufficient  time  to  enable  him  to  apply  for  judgment  as  in  case  of  a 
nonsuit,  cannot  obtain  such  judgment  if  the  proper  period  has  not 
elapsed  since  issue  joined  with  the  other  defendants  also.  Crowther 
V.  Brandon,  7  Scottj  344  ;  8  Law  J.,  C.  P.  225. 

Judgment  as  in  case  of  nonsuit  where  one  defendant  has  suffered  judg- 
ment by  default.'\  Where  in  an  action  of  assumpsit  one  of  two  defen- 
dants suffers  judgment  by  default,  the  other  defendant  is  still  entitled 
to  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial.  Stuart 
V.  Rogers,  4  Mee,  &  W.  649. 

Judgment  as  in  case  of  nonsuit — form  of  rule  where  several  defen- 
dants^ Where  there  are  several  defendants  in  an  action,  a  rule  for 
judgment  as  in  case  of  nonsuit,  obtained  by  one  of  them,  should  be 
drawn  up  to  show  cause  why  the  judgment  should  not  be  entered 
generally  for  the  defendants.  Saivyer  v.  Hodges  and  Thomas,  10  Law 
J.,  Ex.  470  ;  1  Dowl.  N.  S.  16,  Ex. 

Motion  by  an  insolvent  defendant  where  the  debt  had  been  paid  by 
another  defendant.^  On  a  motion  for  judgment  as  in  case  of  a  nonsuit 
by  one  of  several  defendants,  who  it  appeared  was  insolvent,  and  one 
of  the  other  defendants  had  paid  the  debt  which  the  plaintiff  accepted 
in  satisfaction:  the  court  discharged  the  rule  unless  a  stet  processus 
be  consented  to.  Culshaw  v.  Meltzer  and  others,  MS.,  Exch.  H.  T. 
1847. 

Defect  of  jury  no  ground  for  judgment  as  in  case  of  nonsuit.']  Where 
a  special  jury  cause  is  not  tried,  because  neither  party  prays  a  tales, 
the  defendant  cannot  have  judgment  as  in  case  of  a  nonsuit.  Phillips 
V.  Dance,  4  M,  &  R.  584 ;  9  B.  &  C.  769. 
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Cause  withdrawn  to  obtain  a  special  jury,  excuse  against  motion  for 
Judgment.^  It  is  a  sufficient  excuse  in  showing  cause  against  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial 
pursuant  to  notice,  that  the  cause  was  withdrawn  in  order  to  obtain  a 
special  jury.     Webber  v.  Roe,  3  Dowl.  589. 

Tfte  last  default  only  noticed  on  motion  for  judgment  as  in  case  of 
nonsuit.']  On  a  motion  for  judgment  as  in  case  of  a  nonsuit,  the  court 
only  takes  notice  of  the  last  default.     Jee  v.  Potter,  4  Dowl.  724. 

Judgment  as  in  case  of  nonsuit  cannot  be  moved  for,  where  a  new  trial 
is  granted.]  "Where  the  plaintiff  tries  his  cause,  and  is  nonsuited, 
and  a  new  trial  is  granted,  the  defendant  cannot  move  for  judgment 
as  in  case  of  a  nonsuit,  though  he  may  for  costs  for  not  proceeding  to 
trial  according  to  notice.     Doe  d.  Giles  v.  Wynne,  1  Chit.  310. 

Where  a  plaintiff  was  nonsuited,  and  the  nonsuit  was  afterwards 
set  aside  on  payment  of  costs  : — Held,  that  defendant  could  not  after- 
wards move  for  judgment  as  in  case  of  a  nonsuit,  but  must  take  down 
the  cause  by  proviso.     Ashley  v.  Flaxman,  2  Dowl.  697. 

If  a  plaintiff  has  once  taken  his  cause  down  to  trial,  although  a 
new  trial  may  be  granted,  and  he  has  given  fresh  notice,  pursuant  to 
which  he  does  not  proceed,  the  defendant  is  not  entitled  to  judgment 
as  in  case  of  a  nonsuit.  Haivley  v.  Sherley,  5  Dowl.  393  ;  2  Har.  & 
W.  331. 

Where  insolvency  is  the  reason  for  not  proceeding  to  trial.]  It  is' 
not  enough  to  state  in  an  affidavit,  as  a  ground  for  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  that  the  defendant  is  in  insol- 
vent circumstances  ;  the  affidavit  must  show  that  the  plaintiff  has  not 
taken  any  further  step  in  the  cause,  since  he  became  acquainted  with, 
the  defendant's  insolvency.     Badman  v.  Pugh,  1  Dowl.  &  L.  540, 

Rule  for  judgment  as  in  case  of  nonsuit  discharged  after  bankruptcy 
of  plaintiff.]  Where  the  plaintiff  became  bankrupt  after  issue  joined, 
the  court  discharged  the  rule  for  judgment,  and  refused  to  direct  a 
stet  processus.     Cross  v.  Robertson,  8  Scott  N.  S.  346. 

Insolvency  of  plaintiff  no  answer  to  motion  for  judgment  as  in  case 
of  nonsuit.]  The  insolvency  of  the  plaintiff,  after  the  commencement 
of  the  action,  is  not  an  answer  to  a  motion  for  judgment  as  in  case  of 
a  nonsuit.     Fordsham  v.  Rust,  4  Dowl.  QO. 

On  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  where 
the  plaintiff  had  become  insolvent,  and  made  an  assignment  of  his 
property  to  trustees  ;  the  court  required  not  only  a  good  peremptory 
undertaking,  but  also  that  security  should  be  found  for  the  costs. 
Nicholson  v.  Milne,  I  Har.  &  W.  211. 

And  where  the  plaintiff's  right  of  action  became  by  his  bankruptcy 
vested  in  his  assignees,  who  refused  to  proceed  in  the  suit ;  the  court 
refused  to  discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit, 
unless  security  were  given  for  costs.  Taylor  v.  Montague,  2  !Mee.  & 
W.  315. 
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Poverty  or  insolvency  of  defendant  is  a  reason  for  not  proceeding  to 
trial.]  \Vhere  the  plaintift'  neglected,  after  issue  joined,  to  go  down; 
to  trial,  from  the  extreme  state  of  poverty  of  the  defendant : — Held, 
on  motion  for  judgment  as  in  case  of  a  nonsuit^  that  the  plaintiff  was 
entitled  to  have  the  rule  discharged,  with  costs,  unless  the  defendant 
consented  to  enter  a  stet  processus.     Letiice  v.  Saivyer,  4  Jur.  74,  Ex. 

The  insolvency  of  the  defendant  having  hapj)ened  since  the  action 
brought  is  a  good  cause  against  judgment  as  in  case  of  a  nonsuit, 
Bailly  v.  Wilkinson,  2  Doug.  671.  And  a  rule  for  judgment  will  be 
discharged  with  costs  unless  a  stet  jirocessus  be  accepted.  Holland 
V.  Henderson,  4  Mee.  &  W.  587  ;   1   Horn,  k  H.  4G9. 

AVliere  it  did  not  appear  distinctly  that  the  defendant's  insolvency 
became  known  to  the  plaintiff  since  the  commencement  of  the  action  : 
— The  court  refused  ordering  a  stet  processus,  but  granted  the  rule 
for  a  peremptory  undertaking.  Smith  v.  Davis,  9  Dowl.  50 ;  2  Scott 
N.  S.  189. 

Where  a  defendant,  who  bad  filed  his  schedule  under  the  Insolvent 
Act,  and  inserted  the  plaintiff's  claim  in  it,  afterwards  applied  for 
judgment  as  in  case  of  a  nonsuit  against  the  plaintiif  for  not  proceed- 
ing to  trial ;  the  court  discharged  his  rule  with  costs,  though  it  did 
rot  appear  whether  or  not  the  plaintiff  knew  of  the  insolvency  before 
he  commenced  his  action.  Featlierstone  v.  Bourne,  12  Law  J.,  Q.  B. 
102. 

Where  it  was  sworn  in  answer  to  a  rule  for  judgment,  as  in  case  of 
a  nonsuit,  that  the  defendant  was  insolvent,  but  it  did  not  appear  that 
the  plaintiff  was  unaware  of  the  insolvency  when  be  brought  the 
action,  the  court  directed  the  rule  to  be  discharged,  unless  the  defen- 
dant consented  to  a  stet  processus.     Lemon  v.  Hopson,  G  Dowl.  795. 

Where  the  defendant  became  bankrupt  after  service  of  a  rule  for 
judgment  as  in  case  of  nonsuit,  on  cause  being  shown  the  court 
discharged  the  rule  with  costs,  unless  the  defendant  would  consent  to 
a  stet  processus.  Ferguso7i  and  another  v.  Bates,  MS.  Exch.  T.  T. 
1847. 

But  being  informed  by  the  neighbours  and  believing  defendant  to 
be  insolvent  is  not  sufficient.  Symes  v.  Amor,  6  Mee.  &  W.  814  ;  and 
Mann  v.  Williamson,  7  Mee.  &  W.  145. 

Reference  to  issue  on  motion  for  judgment  as  in  case  of  nonsuit.^ 
The  issue  cannot  be  looked  at  on  a  motion  for  judgment  as  in  case  of 
a  nonsuit,  unless  it  is  referred  to  in  the  affidavit.  Meredith  v.  Stockery 
4  Dowl.  499  ;  Tyrw.  &  G.  76. 

Pending  an  order  for  particulars,  judgment  cannot  be  moved  for. '\ 
The  defendant  cannot  obtain  judgment  as  in  case  of  a  nonsuit,  after 
having  served  the  plaintiff  with  an  order  for  further  and  better  par- 
ticulars, although  the  plaintiff  has  taken  no  notice  of  such  order. 
Wilkiev.  Gipson,  7  Law  J.,  C.  P.  65. 

If  plaintiff  withdraws  record  after  being  a  remanet  by  consent,  de^ 
fendant  may  move  for  judgment,  ^c.']  Where,  after  issue  joined  and 
notice  of  trial  given  for  the  sittings  after  Easter  term,  the  cause  was 
made  a  remanet  by  consent  to  the  sittings  after  Trinity  terra,  when 
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the  plaintiflf  withdrew  the  record : — Held,  that  the  defendant  was 
entitled  to  move  for  judgment  as  in  case  of  a  nonsuit.  M'lntyre  v. 
Somers,  14  Mee.  &  W.  102;  2  Dowl.  &  L.  896. 

But  in  the  Queen's  Bench  it  has  been  held,  where  a  cause  has  been 
once  taken  down  and  made  a  remanet,  the  defendant  cannot  after- 
wards have  judgment  as  in  case  of  a  nonsuit,  although  the  plaintiff 
may  have  again  given  notice  of  trial  and  not  proceeded.  Gilbert  v. 
Kirkland,  2  Dowl.  153,  B.  C. 

And  in  the  Exchequer  that  judgment,  as  in  case  of  a  nonsuit,  cannot 
be  moved  against  a  plaintiff  who  has  once  taken  his  cause  down  to 
trial,  though  it  took  place  before  the  sheriff,  under  the  Writ  of  Trial 
Act,  and  that  the  proper  course  is  to  get  a  judge's  order  for  trying 
the  cause  by  proviso.     Day  v.  Day,  1  Mee.  &  W.  39  ;  4  Dowl.  740. 

A  remanet  from  onesittinrj  to  another  and  default  then  m.ade.']  Where 
a  cause  in  London  was  made  a  remanet,  from  the  sittings  after  Easter 
to  the  sittings  after  Trinity  term,  and  the  plaintiff  then  made  default: 
— Held,  that  the  defendant  was  entitled  to  move  for  judgment  as  in 
case  of  a  nonsuit.     Ham  v.  Gray,  6  B.  &  C.  125  ;  9  D.  &  R.  125. 

Judgment  in  case  of  a  nonsuit — remanet.']  Where  a  town  cause 
was  made  a  remanet,  from  the  sittings  after  Easter  terra  to  the  sittings 
after  Trinity  term,  and  the  plaintiff  then  made  default,  a  rule  for 
judgment  as  in  case  of  a  nonsuit  made  in  Michaelmas  term  was  dis- 
charged on  a  peremptorj'  undertaking.  Ladbroke  and  others  v.  Wil- 
liams, 15  Law  J.,  Q.  B.  46  ;  3  Dowl.  &  L.  368. 

Motion  for  judgment  may  be  made  although  notice  of  trial  has  been 
given  sooner  than  necessary.']  Where  a  plaintiff  gives  notice  of  trial 
sooner  than  he  need,  he  is  bound  to  proceed  to  trial  pursuant  to  the 
notice,  or  the  defendant  may  move  for  judgment  as  in  case  of  a  nonsuit, 
in  the  following  term.  Howell  v.  Powlett,  1  Dowl.  263  ;  I  M.  &  Sc. 
355  ;  S  Bing.  272  ;  and  Ney  v.  Husband,  5  M.  &  W.  493. 

Motion  for  judgment  as  in  case  of  nonsuit,  on  issue  under  the  Tithe 
Commutation  Act.]  A  defendant  is  entitled  to  judgment  as  in  case  of  a 
nonsuit  where  more  than  two  assizes  have  elapsed  since  issue  joined 
on  a  feigned  issue  under  the  Tithe  Commutation  Act  (6  &  7  Will.  4, 
c.  71,  s.  46),  and  in  such  case  the  court  will  make  an  order  for  costs. 
Sandys,  Clerk,  v.  The  Mayor,  Sfc.  of  Beverley,  1  Dowl.  &  L.  641,  Ex. 

Motion  for  judgment,  Sfc.in  a  feigned  issue  under  Tithe  Commutation 
Act.]  A  feigned  issue  under  the  6  &  7  Will.  4,  c.  71  (Tithe  Commuta- 
tion Act),  is  not  within  the  same  rules  of  practice  as  actions  at  law, 
and  therefore  when  the  plaintiff  fails  to  proceed  promptly  to  trial  on 
such  an  issue,  the  defendant  cannot  obtain  judgment  as  in  case  of  a 
nonsuit ;  but  must  make  the  delay  of  the  plaintiff  the  subject  of  a 
special  application  to  the  court.  Wick  v.  Cotton,  1  Dowl.  &  L.  227, 
Q.  B. 

Judgment,  S)-c.  cannot  he  moved  because  notice  of  trial  is  not  given  in 
a  special  jury  cause  for  the  sittings  after  Easter  term.]  In  a  special 
jury  cause  the  plaintiff  made  default  in  not  proceeding  to  trial  at  the 
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sittings  after  Hilary  term  :  in  Easter  terra  the  defendant  obtained  a 
rule  for  costs  of  the  day,  and  no  fresh  notice  of  trial  havinjf  been 
given  in  Trinity  term,  moved  for  judf);ment  as  in  case  of  a  nonsuit : — 
Held,  that  it  was  a  sullicient  cause  for  not  proceedin<r  to  trial,  that 
special  jury  causes  are  not  tried  at  the  sittings  after  Easter  term. 
Doe  d.  Jordan  -v.  Templeton,  1  Dowl.  &  L.  194,  Q.  B. ;  12  Law  J^, 
Q.  B.  331. 

Judgment  as  in  case  of  nonsuit  cannot  be  moved  for,  pendinr/  a  com- 
mission to  exatnine  witnesses.^  The  record  having  been  withdrawn, 
an  order  was  afterwards  obtained  by  the  defendant  for  a  commission 
to  examine  witnesses,  by  which  it  was  ordered  that  the  trial  should  be 
postponed  until  after  the  return  of  the  commission.  On  motion  for 
judgment  as  in  case  of  a  nonsuit,  after  the  making  of  the  order,  and 
before  the  return  of  the  commission,  it  was  held  that  defendant 
had  waived  his  right  to  such  judgment.  Waddy  v.  Burnett,  15  Law 
J.,  Q.  B.  8, 

Pending  the  return  of  commissions  to  examine  witnesses,  plaintiff 
not  bound  to  enter  into  peremptory  undertaking ,  <5"C.]  After  the  time 
when  the  defendant  might  have  moved  for  judgment  as  in  case  of  a 
nonsuit,  the  plaintiff,  and  shortly  afterwards  the  defendant  also,  ob- 
tained orders  for  the  issuing  of  commissions  to  examine  witnesses  in 
France,  and  postponing  the  trial  until  such  commissions  had  been 
returned: — Held,  that  the  defendant  had  waived  his  right  to  move  for 
judgment  as  in  a  case  of  nonsuit,  and  consequently  he  could  not  call 
upon  the  plaintiff  for  a  peremptory  undertaking.  Bordler  v.  Burnett,, 
10  Jur.,  U.  B.  35,  B.  C— Patteson,  J. ;  3  Dowl.  &  L.  370;  15  Law 
J.,  Q.  B.  8. 

Judgment  as  in  case  of  nonsuit  may  be  moved  for  in  the  same  term 
as  default  made  where  there  has  been  a  peremptory  undertahing.~\ 
Where  a  plaintiff  has  given  a  peremptory  undertaking  to  try  at  a  par- 
ticular sittings  in  term,  and  he  has  allowed  those  sittings  to  pass 
without  giving  notice  of  trial,  judgment  absolute  may  be  obtained  ia 
the  same  term.     Ashtonv.  Johnson,  8  Dowl.  299  ;  4  Jur.  172,  B.  C. 

A  plaintiff  under  a  peremptory  undertaking  must  try  within  the  time 
specified.']  The  plaintiff  having  entered  into  a  peremptory  undertak- 
ing to  try  within  two  months  in  the  sheriff's  court,  and  no  court  hav- 
ing been  held  on  the  last  court  day  before  the  expiration  of  the  two 
months,  it  was  held  to  be  irregular  in  the  ])laintiffto  proceed  to  try  on 
an  ensuing  court  day.  Bushell  v.  Slack,  10  Jur.  947,  B.  C. ;  IG  Law 
J.,  Q.  B.  3. 

Motion  for  judgment  as  in  case  of  nonsuit  after  peremptory  undertak- 
ing— special  jury.]  On  a  motion  for  judgment  as  in  case  of  nonsuit 
after  a  peremptory  undertaking  to  try,  the  plaintiff  obtained  a  rule  for 
a  special  jury,  thereby  preventing  the  cause  from  being  tried  at  the 
sittings  after  Easter  term.  The  court  held,  that  whether  or  not  the 
making  a  cause  a  special  jury  is  a  default  within  the  statute  will 
depend  upon  whether  or  not  it  is  a  reasonably  proper  cause  to  be 
tried  by  a  special  jury.  Twysden  v.  Stultz,  6  Scott,  434;  and  Webber  v. 
Roe,  3  Dowl,  589,  B.  C. 
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Agreement  of  reference  after  peremptory  undertaJiing.']  In  Michael- 
mas term,  a  peremptory  imdertaking  was  given  to  try  at  the  next 
assizes.  After  the  assizes,  and  before  the  ensuing  term,  both  parties 
agreed  to  a  reference.  The  arbitrator  omitted  to  make  his  award 
within  the  time  limited  :— Held,  that  the  peremptory  undertaking  was 
put  an  end  to  by  the  agreement  of  reference.  Spurr  v.  Raiiner  7 
Dowl.  467. 

After  peremptory  undertaldnci,  proceedings  stayed  by  defendant,  for 
security  for  costs?^  A  rule  for  judgment  as  in  case  of  a  nonsuit  being 
discharged  on  a  peremptory  undertaking,  the  defendant  afterwards 
obtained  an  order  for  staying  the  proceedings  until  security  for  costsi 
were  given,  the  plaintiff  having  become  bankrupt;  this  order  having 
been  set  aside  the  defendant  then  applied  for  judgment  as  in  case  of 
nonsuit,  the  plaintiff  not  having  tried  pursuant  to  the  peremptory  un- 
dertaking : — Held,  that  the  defendant  having  himself  stayed  the  pro- 
ceedings in  obtaining  the  order  for  security  for  costs  he  was  not 
entitled  to  judgment  as  in  case  of  nonsuit.  Gandell  v.  Motte,  MS 
Exch.  T.  T.  1847. 

Motion  for  judgment  asin  case  of  nonsuit  after  peremptory  undertak- 
ing.]  A  rule  for  judgment  as  in  case  of  a  nonsuit  after  a  peremptory 
undertaking  and  default,  is  absolute  in  the  first  instance. 

After  default  in  peremptory  undertaking  to  proceed  to  trial  in  the 
Sheriffs'  Court,  a  rule  for  judgment,  absolute  in  the  first  instance,, 
may  be  obtained.     Willis  v.  Oakley,  6  Dowl.  76Q. 

Where  a  plaintiff  has  given  a  peremptory  undertaking  (but  not 
by  a  rule),  the  rule  for  judgment,  as  in  case  of  a  nonsuit,  for  not  ful- 
filling that  undertaking,  is  nisi  in  the  first  instance.  Vokins  v.  Snell 
2  Dowl.  411. 

The  court  will  not  make  the  rule  for  judgment  as  in  case  of  a 
nonsuit  absolute  in  the  first  instance,  on  the  ground  of  the  plain- 
tiff" having  voluntarily  made  a  promise  to  try  peremptorily  at  a 
certain  time,  and  of  his  having  violated  such  promise.  Allnats  v. 
Evans,  5  Law  J.,  C.  P.  337. 

Motion  for  judgment  asin  case  of  nonsuit  after  peremptory  under^ 
taking.']  Where  a  rule  for  judgment  as  in  case  of  a  nonsuit  is  dis- 
charged on  a  peremptory  undertaking,  and  the  plaintiff  omits  to 
draAv  up  the  rule,  the  defendant  is  bound  to  draw  it  up,  and  serve 
it  within  the  proper  time,  before  he  can  avail  himself  of  it.  Gingell 
V.  Beati,  1  Scott  N.  R.  153;  1  M.  &  G.  50  ;  4  Jur.  4G3 ;  and  Sawyer 
V.  Thompson,  9  M.  &  W.  248;  and  Knight  v.  Smith,  7  Scott  N.  R. 
896;  1  Dowl.  &L.  912. 

Peremptory  undertaking  by  husband  and  wife.']  Where  in  an  action 
by  husband  and  wife  as  executrix,  a  peremptory  undertaking  was  given 
to  try  at  a  specified  time,  and  the  husband  afterwards  died  :— Held, 
that  the  undertaking  was  not  binding  on  the  wife.  Lee  v.  Armstroiia, 
9  Mee  &  W.  14. 

Peremptory  undertaking— service  of  rule.]  Where  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit  is  discharged  on  a  peremptory  un- 
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dertakinpr,  either  party  may  draw  up  the  rule  containing  the  under- 
takin<T,  and  if  the  defendant  does  so  he  must  serve  the  ])laintifF\vith 
it,  to  enable  him  to  try  according  to  the  undertakinfj ;  and  where  the 
plaintiff  <rave  a  peremptory  undertakinir  to  try  at  the  sittinpfs  after 
term,  and  on  default  a  rule  absolute  was  obtained  for  judgment  as  in. 
case  of  a  nonsuit,  the  court  set  aside  that  rule  and  all  proceedings 
thereon  for  irregularity,  the  defendant  not  having  served  the  plaintiff 
with  the  rule  containing  the  undertaking  until  the  first  day  of  the 
sittings.  Sawyer  v.  Thompson,  9  Mee.  &  W.  248  ;  1  Dowl.  N.  S. 
449. 

After  peremptory  vnderfnJdnrj  any  neglect  to  try  will  eniifle  defend- 
ant to  judgment. ~\  The  peremptory  undertaking  is  in  the  nature  of  a 
condition  to  be  responsible,  although  the  plaintiff  may  have  no  con- 
trol over  the  circumstances  which  may  prevent  the  trial ;  where,  after 
many  evasions,  he  had  strictly  complied  with  the  undertaking  as  to 
entering,  &c.,  for  trial,  but  at  so  late  a  period  that  from  the  pressure 
of  business  the  cause  was  made  a  remanet,  the  court,  under  the  cir- 
cumstances, held  it  a  neglect  to  try  within  the  statute,  and  discharged 
the  rule  to  set  aside  the  judgment  as  in  case  of  nonsuit.  Petrie  v. 
Cidlen,  2  Dowl.  &  L.  604 ;  8  Scott  N.  S.  705 ;  14  Law  J.,  C.  P.  29. 

The  terms  of  a  peremptory  nndertahing  must  be  strictly  observed.'\ 
A  rule  for  judgment  as  in  case  of  nonsuit  was  discharged  on  a  peremp- 
tory undertaking  to  try  within  two  months,  if  an  order  to  try  before 
the  sheriff  should  be  obtained.  After  the  expiration  of  the  two 
months,  the  plaintiff  gave  a  notice  of  trial  before  the  sheriff,  which 
the  defendant  returned  as  being  too  late.  On  the  day  for  which  the 
notice  was  given  the  cause  was  tried  in  the  defendant's  absence,  and 
a  verdict  found  for  the  plaintiff.  The  court  set  aside  the  verdict 
as  irregular.  Negrete  v.  Martorell,  6  Man.  &  G.  756 ;  1  Dowl.  & 
L.  735. 

Remanet  after  peremptory  iindertahing  does  not  entitle  defendant  to 
judgment.']  The  plaintiff  having  given  a  peremptory  imdertaking  to 
try  at  the  London  sittings  after  Easter  term,  gave  notice  of  trial 
accordingly,  and  entered  the  cause,  which  had  been  made  a  special  jury 
cause,  on  the  last  day  for  entering  causes  for  trial  at  those  sittings, 
and  the  cause  stood  No.  20  in  the  list ;  but  there  being  only  two 
days  for  the  sittings  it  was,  with  four  others,  made  a  remanet  to  the 
sittings  after  Trinity  term  : — Held,  that  under  these  circumstances  the 
plaintiff  was  not  in  default,  so  as  to  entitle  the  defendant  to  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  his  im- 
dertaking.  Lumley  v.  Dubourg,  14  Mee.  &  W.  295  ;  3  Dowl,  &  L. 
80. 

Defardt  after  peremptory  undertaking — absence  of  material  witness.] 
Where  the  ])laintiff  entered  a  cause  for  trial  at  the  sittings  at  which  he 
was  under  a  peremptory  undertaking  to  try,  but  was  prevented  from 
trying  on  account  of  the  absence  of  a  material  witness,  the  court  dis- 
charged a  rule  which  had  been  granted  absolute  for  judgment  as  in 
•case  of  a  nonsuit,  and  enlarged  the  peremptory  undertaking,  although 
it  appeared  that  the  cause  had  been,  in  fact,  struck  out  of  the  list. 
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on  account  of  the  record  havinof  been  improperly  entered.  Rogers  v. 
Vandercom,  15  Law  J.,  Q.  B.  313;  10  Jur.  1035  ;  and  Colleyv.  Selby, 
11  Jur.  332,  Q.B. 

Enlargement  of  peremptory  undertaking?^  Where  the  venue  in  two 
■actions  had  been  changed  at  the  instance  of  the  defendants,  on  the 
ground  that  the  same  question  was  involved  in  both,  and  one  was 
tried,  but  a  verdict  being  found  for  the  defendants,  the  record  in 
the  other  action  was  withdrawn,  and  a  rule  nisi  for  judgment  as  in 
case  of  nonsuit  which  had  been  obtained  therein  was  discharged  on 
a  peremptory  undertaking ;  a  rule  nisi  for  a  new  trial  having  been 
obtained  in  the  first  action,  but  being  still  pending,  a  rule  to  enlarge 
the  peremptory  undertaking  (moved  for  before  the  time  limited  for 
trial)  was  under  the  circumstances  made  absolute,  on  the  terms  of 
the  plaintiff's  paying  the  costs  of  the  day  for  not  proceeding  to  trial. 
Rose  and  another  v.  The  Fort  Talbot  Company,  15  Law  J.,  Q.  B.  316. 

In  support  of  a  rule  to  enlarge  a  peremptory  undertaking,  where 
the  plaintiff  has  made  only  one  default,  in  consequence  of  the  ab- 
sence of  a  material  witness,  the  affidavit  need  not  state  the  name  of 
that  witness.     Montford  v.  Bond,  2  Dowl.  403. 

Where  a  plaintiff  has  made  several  defaults  in  fulfilling  his  under- 
taking to  proceed  to  trial,  the  court  will  make  him  pay  the  costs  of 
the  last  application  to  enlarge  his  peremptory  undertaking.  De  Rutzen 
V.  John,  5  Dowl.  400. 

Where  the  plaintiff  has  made  several  defaults  in  proceeding  to 
trial  pursuant  to  his  peremptory  undertaking,  the  court  may  make 
the  payment  of  the  costs  of  the  last  default  a  condition  precedent  to 
enlarging  his  last  undertaking.  Dennehayex.  Richardson,  4  Dowl.  5G4. 

Where,  in  an  action  for  a  libel,  a  peremptory  undertaking  to  try  v.'as 
enlarged,  and  just  before  the  cause  was  called  on  at  the  sittings 
after  Trinity  term,  the  senior  counsel  for  the  plaintiff  left  the  court, 
upon  which  the  plaintiff's  attorney  being  taken  by  surprise,  and 
obliged  to  act  on  the  emergency,  withdrew  the  record  :  the  court,  in 
Michaelmas  term,  enlarged  the  peremjitory  undertaking  to  try,  till 
the  sittings  after  that  term.     Peirce  v.  Williams,  1  T.  &  G.  220. 

A  plaintiff  who  had  given  a  peremptory  undertaking  to  go  to  trial, 
discovered  afterwards  that  his  case  involved  precisely  the  same  point 
as  Hooper  v.  Lamb,  pending  in  the  Exchequer  Chamber,  relative  to 
the  liability  of  persons  connected  with  railway  companies: — Held, 
that  the  peremptory  undertaking  ought  to  be  enlarged  until  that 
case  is  disposed  of  by  the  court  above,  but  that  the  defendant  should 
be  at  liberty  in  the  mean  time  to  try  the  cause  by  proviso.  Lewis 
V.  Betteridge,  11  Jur.  490. 

After  new  trial  granted  defendant  took  down  record  by  proviso — trial 
put  off  on  peremptory  undertaking.']  Where  upon  a  new  trial  granted, 
the  defendant  took  down  the  cause  by  proviso,  and  the  plaintiff  ob- 
tained an  order  to  put  off  the  trial  to  the  next  assizes  upon  giving 
a  peremptory  undertaking  to  try  then : — Held,  that  being  a  bargaia 
between  the  parties,  it  was  not  necessary  to  make  the  order  a  rule 
of  court ;  and  upon  the  jilaintiff  failing  to  try  according  to  his  un- 
dertaking, the  court  granted  judgment  as  in  case  of  nonsuit.  Jones 
V.  Pritchard,  2  Tyrw.  383. 
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Setting  aside  rule  for  judgment  as  in  case  of  nonsuit.']  Where 
the  rule  had  been  obtained  for  judgment  as  in  case  of  nonsuit, 
and  judgment  signed,  the  court  refused  an  application  to  set 
aside  the  rule,  on  the  ground  of  having  been  moved  contrary  to  an 
express  understanding  between  the  plaintiff's  attorney  and  the  de- 
fendant's counsel,  at  an  accidental  interview.  Richardson  v.  Peto,  9 
Dowl.  73,  Q.  B. 

Motion  for  judgment  as  in  case  of  nonsuit  where  writ  of  trial  is 
ordered.]  Where  issue  was  joined  on  the  20th  June,  and  notice 
given  for  trial  at  the  sheriff's  court  on  the  18th  July,  which  the  plain- 
tiff countermanded  : — Held,  that  a  motion  in  the  term  next  following 
for  judgment  as  in  case  of  a  nonsuit  was  not  too  early,  Maddeley  v. 
Ba'ttii,  3   Dowl.  205. 

Issue  joined  in  a  town  cause  in  Hilary  vacation  on  the  2nd  February, 
and  an  order  obtained  on  the  3rd,  to  try  before  the  sheriff: — Held, 
that  it  was  too  early  to  apply  for  judgment  as  in  case  of  a  nonsuit  in 
the  following  Easter  term,  although  several  sheriffs'  court  days  had 
passed  since  the  order  was  obtained.  Stacey  v.  Jejfrys,  5  Dowl. 
524;    1  W.  W.  &.  D.  184. 

Where  a  plaintiff  obtains  an  order  under  the  3  &  4  Will.  4,  c.  42, 
s.  17,  for  the  trial  of  an  issue  before  the  sheriff,  the  court  will  compel 
him  to  proceed  within  a  reasonable  time.  Mullins  v.  Bishop,  2  Dowl. 
557. 

Where  a  plaintiff  does  not  proceed  to  the  trial  of  an  issue  before  the 
Tindersheriff,  pursuant  to  notice,  the  time  at  which  he  would  be  com- 
pelled to  proceed  by  the  court  will  be  regulated  by  the  time  at  which 
the  sheriff  sits.     Banks  v.  Wright, 'i  Dowl.  14. 

The  rule  as  to  the  time  for  moving  for  judgment  as  in  case  of  non- 
suit is  the  same  in  cases  to  be  tried  before  the  sheriff  as  in  those  at 
Nisi  Prius.     Harrison  v.  Jones,  11  Mee.  &  W.  105. 

Motion  for  judgment  after  motion  for  costs  of  the 
BAY — RULE.]  No  motion  for  judgment,  as  in  case  of  a  nonsuit,  shall 
he  allowed  (fter  a  motion  for  costs  for  not  proceeding  to  tr-ial  for  the 
same  default  ;  but  such  costs  may  be  moved  for  separately,  i.  e.,  without 
moving  at  all  for  judgment,  as  in  case  of  a  nonsuit,  or  after  such  motion 
is  disposed  ofj  or  the  court,  on  discharging  a  ride  for  judgment,  as  in 
case  of  a  nonsuit,  may  order  the  plaintiff  to  pay  the  costs  of  not  pro- 
ceeding to  trial  J  but  the  payment  of  such  costs  shall  not  be  made  a  con- 
dition of  discharging  the  rule.     Reg.  Gen.  H.  T.  2  Will.  4. 

Motion  for  judgment  after  costs  of  the  day.]  Issue  was  joined  in  a 
town  cause  in  Michaelmas  term,  and  notice  of  trial  given  for  the 
second  sittings  in  that  term ;  the  cause  was  in  the  paper  of  those  sit- 
tings, but  went  over  to  the  sittings  after  term.  The  plaintiff  then 
withdrew  the  record.  In  Hilary  term  the  defendant  moved  for  and 
obtained  the  costs  of  the  day  : — Held,  that  the  defendant  might  move 
for  judgment  as  in  case  of  a  nonsuit  in  Trinity  term.  Smith  v.  Pole, 
5  Mee.  &  W.  491  ;  7  Dowl.  792;  9  Law  J.,  Ex.  17. 

Judgment  cannot  be  moved  for  after  costs  of  the  day  until  fresh  de- 
fault.]   A  defendant  who  has  obtained  a  rule  for  the  costs  of  the  day 
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cannot  move  for  judgment,  as  in  case  of  a  nonsuit,  until  after  a  fresh 
default.     Johnstone  v.  Friedman,  2  M.  &  G.  432. 

After  costs  of  the  day,  and  another  default,  judgment  may  be  moved 
fori]  If,  after  a  motion  for  the  costs  of  the  day  for  not  proceeding  to 
trial,  the  plaintiff  suffers  another  term  to  elapse  without  giving  notice 
of  trial,  that  is  a  new  default  which  entitles  the  defendant  to  move  in 
the  next  term  for  judgment  as  in  case  of  a  nonsuit.  Dyke  v.  Edwards, 
2  Dowh  53. 

JURY. 

By  Reg.  Gen.  H.  T.  1  Vic,  no  rule  for  a  special  jury  can  be  granted 
on  behalf  of  any  defendant  (jor  plaintiff  in  replevin),  except  on  an  affi- 
davit, either  stating  that  no  notice  of  trial  has  been  given,  or,  if  it  has 
been  given,  then  stating  the  day  for  which  such  notice  has  been  given  ; 
and,  in  the  latter  case,  no  such  rule  is  to  be  granted,  unless  such  appli- 
cation is  made  for  it  more  than  six  days  before  that  day,  provided  that 
a  judge  may,  on  summons,  order  a  rule  for  a  special  jury  to  be  drawn  up 
at  any  time. 

Special  jury — defendant's  rule.]  The  court  will  not  discharge  the 
rule  for  a  special  jur}',  upon  a  suggestion  that  it  has  been  obtained  for 
the  mere  purpose  of  delay,  and  that  the  defendant  has  no  real  defence. 
Bull  V.  Pinhers,  5  Scott,  G17. 

The  defendant,  after  notice  of  trial,  served  a  rule  for  a  special  jury 
on  31st  January,  and  the  cause  stood  for  trial  in  July.  The  defend- 
ant not  having  struck  his  jury  ;— the  court  discharged  the  rule,  but 
without  costs.     Andrews  v.  Thornton,  8  Bing.  64  ;  1  M.  &  Sc.  139. 

If  a  defendant,  for  the  purpose  of  delay,  obtains  a  rule  for  a  special 
jury,  the  court  will  permit  him  to  have  it  tried  by  such  a  jury,  but 
will  compel  him  to  try  it  in  its  order,  pursuant  to  the  notice  of  trial, 
although  on  the  day  when  the  usual  practice  is  not  to  take  special 
juries.     Bush  v.  Pring,  9  Uowl.  180,  B.  C. 

If  the  defendant  fail  to  summon  the  special  jury  in  time,  the  cause 
may  be  tried  by  a  common  jury.     Archer  v.  Bamford,  1  C.  &  P.  64. 

A  party  who  obtains  a  rule  for  a  special  jury  is  bound  to  use  due 
diligence  for  their  attendance.  Chuck  v.  Harris,  2  Scott  N.  S.  82  :  1 
M.  &  G.  940. 

The  usual  rule  having  been  obtained  for  a  special  jury  by  the  de- 
fendant, a  judge  at  chambers,  u])on  the  statement  of  the  plaintiff's 
attorney,  without  affidavit,  ordered  a  special  jury  to  be  struck  next 
day.  The  court  refused  to  set  aside  that  order  as  being  irregular. 
Joseph  V.  Perry.  3  Dowl.  699,  Ex. 

The  defendant  had  obtained  a  rule  for  a  special  jury,  after  the  cause 
(entered  as  a  common  one)  had  been  twice  called  on,  late  in  the  day, 
and  postponed.  The  court,  on  terms,  allowed  the  defendant  to  retain 
his  rule  for  a  special  jury.  Thome  v.  Marquis  of  Londonderry,  S  Bing. 
20;   1  M.&Sc.  62. 

Special  jury — tales  prayed.]  If  any  of  the  jurors  appear,  either  party 
may  then  pray  a  tales,  and  the  cause  must  then  proceed.  Snook  v. 
Southwood,  R.  &  M.,  429;  and  Gatliffe  v.  Bourne,  2  M.  &  Rob.  100. 

Semble,  that  in  an  information  at  the  suit  of  the  Attorney-General, 
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a  tales  may  be  prayed  for  the  crown  without  his  warrant,  though  he 
be  not  present,  but  not  for  the  defendant.  Attorney-General  v.  Par~ 
sons,  2  Mee.  &  W.  28. 

Under  7  &  8  "Will.  3,  c.  32,  s.  3,  talesmen  can  only  be  taken  from 
such  persons  as  are  summoned  as  jurors,  and  not  from  the  bystanders ; 
nor  can  the  iudge  at  Nisi  Prius  order  other  jui'ors  to  be  summoned. 
Rexv.Hill'lC.ScWdGT. 

Nor  can  jurors  summoned  on  the  crown  side  serve  as  talesmen  in 
civil  issues.     Rex  v.  Tippling,  1  C.  &  P.  GGS. 

Special  jurors  vot  appearinr/.^  If  none  of  the  special  jurors  appear 
the  cause  cannot  be  tried  except  by  consent.  Where  the  plaintiff  pro- 
posed to  have  the  cause  tried  by  a  common  jury,  which  was  allowed 
by  the  judge,  notwithstanding  the  defendant's  protesting  against  it, 
and  a  verdict  was  found  for  the  plaintiff;  the  court  set  aside  the  ver- 
dict, although  it  appeared  that  the  defendant  had  made  defence  at  the 
trial.     Holt  v.  Meddowcroft ,  4  M.  &  !Sc.  4G7. 

If  a  cause  go  off  for  default  of  special  jurors,  no  new  jury  can  be 
struck,  but  the  cause  must  be  tried  by  the  jury  first  appointed.  Rex 
V.  Perry,  5  T.  R.  453  ;  but  see  Mayor  of  Doncaster  v.  Coe,  3  Taun.  404. 

Ride  for  special  jury,  when  to  be  obtained  J]  The  statutes  regulating 
juries,  as  well  as  the  practice  of  the  court,  require  that  no  rule  for  a 
s])ecial  jury  should  be  obtained  before  issue  joined.  Suyer  v.  Diicroix, 
IG  Law  J.,  Q.  B.  120. 

Service  of  rule  for  special  jury  ."j  Where  notice  of  trial  had  been 
given  for  the  iGth,  and  on  the  Qth  a  rule  for  a  special  jury  was  ob- 
tained, but  not  served  till  the  13th  ;  but  owing  to  the  intervention  of 
Easter  no  jury  could  have  been  struck  before  the  15th,  if  the  rule 
had  been  served  on  the  day  on  which  it  was  obtained;  the  court  re- 
fused to  set  aside  the  rule  for  the  special  jury.  Gurney  v.  Gurney,  3 
Dowl.  &  L.  734 ;   15  Law  J.,  Q.  B.  265. 

Jury  process  to  the  sheriff.']  The  jury  process  must  be  sent  to  the 
sheriff",  in  the  case  of  common  jurors,  ten  days,  and  in  the  case  of 
special  jurors,  three  days  at  the  least,  before  the  commission  day  at  the 
assizes.      Charlton  v.  Burfiit,  1  M.  &  Sc.  450. 

Where  the  defendant  obtained  a  rule  for  a  special  jury  on  the  11th 
January,  but  did  not  serve  it  till  the  15th,  after  notice  of  trial  had  been 
given  ;  the  court,  on  motion,  discharged  the  rule.  Phelps  v.  Keily,  11 
Law  J,,  C.  P.  99. 

Special  jury  on  writ  of  inquiry  before  the  sheriff.]  Where  it  ap- 
pears that  a  common  jury  is  improper  to  assess  damages  on  a  writ  of 
inquiry  before  the  sheriff,  the  court  will  direct  the  sheriff'  to  summon 
a  jury,  to  be  taken  from  the  special  jury  book.  Price  v.  Williams, 
5  Dowl.  IGO. 

Jury  discharged  by  consent.]  Discharging  a  jury  by  consent  does 
not  terminate  the  suit,  but  is  the  same  in  this  respect  as  withdrawing 
a  juror.  And  where  the  plaintiff',  instead  of  going  on  with  such  suit, 
brought  a  new  action  for  a  cause  admitted  to  be  the  same,  the  court 
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stayed  the  proceedings,  but  would  not  grant  the  defendant  his  costs 
of  the  latter  suit.  Everett  v.  Youells,  3  B.  &  Ad.  349  ;  and  Moscati 
V.  Laicson,  4  Ad.  &  £.  331. 

Where  judgnaent  passed  for  the  plaintiff  to  a  demurrer  to  one  plea, 
and  the  cause  was  taken  down  for  trial  upon  another,  and  a  juror  was 
then  withdrawn  by  consent : — Held,  that  the  plaintiflf  could  not  obtain 
the  costs  of  the  demurrer.     Burdoii  v.  Flower,  7  Dowl.  736. 

A  juror  withdrawn  by  consent  is  a  stay  of  further  proceedings.!^  If 
at  the  trial  of  a  cause,  a  juror  be  withdrawn  under  the  advice  of  coun- 
sel, and  a  second  action  brought  for  the  same  cause,  the  court  will 
stay  the  proceedings,  notwithstanding  the  belief  of  the  attorneys  on 
each  side  that  such  withdrawal  would  not  operate  as  a  termination  of 
the  suit.     Gibhs  v.  Ralph,  1-i  Mee.  &  \V.  804  ;  15  Law  J.,  Ex.  G. 

Jury  discharged  by  the  judge — costs.'\  If  a  judge  of  his  own  authority 
discharges  a  jury  from  giving  a  verdict,  on  the  ground  of  their  not 
being  able  to  agree,  the  party  ultimately  successful  will  not  be  entitled 
to  the  costs  of  the  first  attempt  at  trial.     Seely  v.  Powers,  3  Dowl.  3/2. 

Special  jury — banking  company — striking  out  names  of  shareholders.'^ 
In  a  scire  facias  by  the  trustees  of  a  banking  company,  against  a  share- 
holder of  another  banking  company,  founded  on  a  warrant  of  attorney 
given  to  the  trustees  of  the  former  by  the  public  officer  of  the  latter, 
the  plaintiffs  having  obtained  a  rule  for  a  special  jury,  and  a  rule 
having  been  granted  calling  on  the  plaintiffs  to  show  cause  why  they 
should  not  furnish  to  tiie  defendant  a  list  of  the  names  and  residences 
of  the  shareholders  of  the  company,  that  they  might  not  be  nominated 
as  jurymen,  or  why  the  rule  for  a  special  jury  should  not  be  dis- 
charged ;  the  court  afterwards,  on  showing  cause,  discharged  the  de- 
fendant's rule,  on  the  plaintiff's  undertaking  to  strike  out  of  the  list 
of  forty-eight  nominated  for  the  jury  any  one  who  happened  to  be 
shareholders  in  the  company  ;  the  sheriff  to  name  any  other  persons, 
not  shareholders,  in  lieu  of  those  struck  out.  Esdaile  and  others  v. 
Lund,  13  Law  J.,  Ex.  I9I. 

Special  jury — tales  prayed — challenge  to  the  array. ~\  On  the  trial  at 
Kisi  Prius  of  an  indictment  for  libel,  on  which  only  three  special 
jurors  appeared,  the  counsel  for  the  prosecution  prayed  a  tales,  and 
the  defendant  challenged  the  array  of  the  tales,  on  the  ground  that 
the  sheriff  v/as  a  subscriber  to  a  society  who  were  prosecutors,  and  on 
issue  taken  on  this  challenge,  two  triers  were  appointed  by  the  court, 
who  found  in  favour  of  the  challenge,  and  the  cause  was  made  a  re- 
inanet.     Rex  v.  Dolby,  1  Car.  &  K.  238. — Abbott,  L.  C.  J. 

Special  jury  in  an  issue  from  Chancery — tules.^  Issues  of  devisavit 
vel  non  were  directed  by  the  master  of  the  rolls,  who  ordered  they 
should  be  tried  by  a  special  jury,  but  that  none  of  the  special  jury 
should  reside  within  twelve  miles  of  G.  (the  assize  town.)  There  was 
no  order  as  to  the  talesmen,  and  only  eight  special  jurors  appeared. 
The  plaintiffs' counsel  prayed  a  tales ;  but  the  other  party  objected. 
The  judge  would  not  grant  a  tales,  on  the  ground  that  there  bemg  no 
order  of  the  master  of  the  rolls  as  to  the  talesmen,  and  their  residing 
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within  twelve  miles  of  G.  being  no  lep;al  ground  of  challenge,  the 
talesmen  could  not  be  asked  on  tlie  voir  dire  as  to  their  residences; 
and  that,  if  any  of  them  did  reside  within  twelve  miles  of  G.,  the 
master  of  the  rolls  would  probably  order  a  new  trial  on  that  ground. 
The  trial,  therefore,  stood  over  till  the  next  assizes.  Wood  v.  Thomp- 
son, 1  Car.  &  M.  171. — Coleridge,  J. 

Jury  not  allowed  a  law  booh  cited.']  After  the  jury  are  charged, 
they  can  only  state  a  question,  and, receive  the  law  from  the  court; 
the  court  therefore  refused  to  permit  them  to  have  a  law  treatise  on 
the  subject  which  had  been  cited.  Burrows  v.  Unio'm,  3  Car.  &  P.  310. 

Jury  discharged  in  an  undefended  cause.']  The  judge,  in  an  unde- 
fended cause,  where  the  plaintiff  could  not  get  on  for  want  of  a  written 
agreement,  discharged  the  jury,  and  allowed  the  record  to  be  with- 
drawn, in  order  to  save  expense  to  the  parties.  Bonsor  v.  Element, 
G  Car.  &  P.  230. 

MOTIONS. 

Notice  of  motion.]  Where  a  rule  nisi  is  obtained  for  setting  aside 
proceedings  for  irregularity,  there  can  be  no  stay  of  proceedings, 
unless  notice  of  the  motion  has  been  given  to  the  opposite  party. 
Fortesquev.  Jones,  1  Dowl.  524. 

In  the  Queen's  Bench  notice  is  not  necessary,  the  above  case  having 
been  overruled  by  Stratton  v.  Rerjan,  2  Dowl.  5S5. 

But  in  the  Exchequer  a  notice  is  necessary.  Smith  v.  Wheeler,  3 
Dowl.  431. 

And  so  in  the  Common  Pleas.     Rolfe  v.  Brown,  1  Hodges,  27. 

In  the  Exchequer  a  two  days'  notice  is  requisite.  Hannah  v.  Wy- 
man,  3  Dowl.  673. 

"Notice  of  motion. — computation  of  time.]  Where  notice  of  a  motion 
for  the  discharge  of  a  defendant  out  of  custody  under  the  43  Geo.  3, 
c.  123,  was  served  on  the  3rd  June,  and  it  was  stated  that  the  motion 
would  be  made  on  the  12th,  or  so  soon  as  counsel  could  be  heard  (the 
rule  of  court  requiring  ten  days'  notice),  the  court  held  that  the  notice 
was  insufficient,  although  the  application  was  not  made  until  the  14th 
June.     Burley  v.  Worrall,  1  Dowl.  &  L.  145,  Q,.  B. 

When  motion  must  be  made  to  correct  an  irreyularity.]  Where  a 
writ  of  fi.  fa.  was  executed,  and  the  amount  of  the  levy  paid  under 
protest,  on  the  7th,  a  motion  on  the  20lh  November  to  set  aside  the 
proceedings,  on  the  ground  that  the  defendant  had  never  been  served 
with  process  in  the  action,  was  held  too  late.  Cooh  v.  Peace,  9  Jur. 
227>  B.  C. — Patteson,  J. 

Affidavits  on  motions.]  If  a  rule  is  moved  without  affidavits,  none 
can  be  used  in  answer  to  it.     Atkins  v.  Meredith,  4  Dowl.,  65S. 

Second  application  on  same  subject  as  had  been  discharged  with  costs.] 
Where  a  rule  for  a  mandamus,  obtained  by  churchwardens,  had  been 
discharged,  with  costs,  on  the  ground  that  their  affidavits  were  imper- 
fect, and  a  subsequent  rule  was  obtained  by  the  same  parties,  on  the 
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same  ground,  on  amended  affidavits,  the  court  refused  to  hear  the 
second  application  upon  the  merits,  and  discharged  the  second  rule 
also  with  costs.  The  Queen  v.  Pickles  and  another,  12  Law  J.,  Q.  B. 
40  ;  and  Levy  v.  Coyle,  12  Law  J.,  Q.  B.,  295  ;  7  Jur.  724 ;  and  Ros~ 
set  V.  Hartley,  5  N.  &  M.  415. 

Where  a  rule  had  been  disposed  of,  the  court  refused  to  re-open, 
the  question  on  a  suggestion  of  new  facts,  not  brought  before  the 
court,  but  known  before  the  rule  was  obtained.  Bodfield  v.  Padmore, 
5  Ad.  &  E.  7S5. 

The  court  refused  to  open  a  rule  obtained  before  a  single  judge  in 
the  Bail  Court  in  the  term  after  the  judgment  pronounced,  although 
with  the  sanction  of  the  judge.     Todd  v.  Jeffery,  2  N,  &  P.  443. 

A  motion  refused  cannot  be  reneioed  on  amended  materials^]  Where 
a  rule  for  a  mandamus  v/as  discharged  upon  a  preliminary  objection 
that  there  had  been  no  demand  upon  and  refusal  by  the  party  against 
whom  the  mandamus  was  prayed,  to  do  that  which  the  mandamus 
directed,  the  court  refused  a  second  rule  for  the  mandamus,  founded 
on  affidavits,  showing  a  demand  and  refusal  subsequent  to  the  dis- 
charge of  the  former  rule.    Ex  parte  Thompsort,  14  Law  J.,  Q,.  B.  176. 

The  general  rule  of  practice  is,  that  a  party  failing  in  a  motion  by 
reason  of  a  defect  in  his  affidavit,  shall  not  repeat  his  application  on 
an  amended  affidavit,  showing  no  ground  of  application  which  might 
not  have  been  presented  before. 

The  only  exceptions  which  the  court  will  generally  admit  are,  where 
the  amendment  consists  merely  in  correctmg  an  error  in  the  title 
or  jurat  of  the  affidavit.  Mayor  of  Maidenhead  v.  Great  Western 
Railway  Company,  5  Q.  B.  Rep.  597. 

If  a  party  through  his  own  neglect  makes  an  application  to  the 
court  on  insufficient  materials,  and  his  rule  is  on  tliat  ground  dis- 
charged, he  cannot  afterwards  be  allowed  to  supply  the  deliciencj', 
and  to  renew  his  application.     Reg.  v.  Barton,  9  Dowl.  1021. 

Rule  discharr/ed  on  defect  in  affidavit — motion  renewed.'\  Where  a 
rule  nisi  for  judgment,  as  in  case  of  a  nonsuit,  was  discharged  in 
Hilary  term,  on  the  ground  of  a  defect  in  the  affidavit  upon  which  it 
had  been  moved  (for  that  it  did  not  show  whether  the  cause  was  a 
town  or  a  country  cause,  and  that  it  was  not  clear,  therefore,  that  the 
plaintiff  had  been  guilty  of  a  default  in  not  proceeding  to  trial),  and  a 
second  rule  obtained  in  the  same  term  (in  support  of  which  an  affida- 
vit was  produced  supplying  tins  defect)  was  also  discharged  upon  the 
ground  that  it  was  a  mere  renewal  of  the  former  application  upon 
amended  materials,  the  court  nevertheless  held  that  the  defendant  was 
entitled  to  renew  his  motion  in  the  following  Easter  term.  Withers 
V,  Spooner,  1  Dowl.  &  L.  17  C.  P. 

A  mandamus  was  quashed  on  the  ground  that  it  was  not  drawn  up 
in  conformity  with  the  rules  under  which  it  issued.  A  rule  was  after- 
wards obtained  for  amending  the  first-mentioned  rules,  so  as  to  make 
them  agree  with  the  mandamus.  This  rule  was  discharged  : — Held, 
that  the  prosecutor  ought  to  be  allowed  to  make  a  second  application 
on  the  same  affidavits  for  a  rule  for  a  mandamus  in  the  terms  of  the 
first  mandamus,  though  the  object  of  such  application  was  the  same 
as  that  which  was  sought  by  the  rule  for  amending  the  rules.     The 
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Queen  v.  The  East  Lancashire  Uailwaij  Company,   IG  Law  J.,  Q.  B, 
V17. 

Second  application  to  court  on  amended  affidavits.']  Tlie  rule  now- 
acted  upon  in  the  Court  of  Queen's  Bench  appears  to  be,  that,  where- 
a  party  fails  in  an  application  from  a  defect  in  his  atlidavits,  he  cannot 
have  a  fresh  rule  on  amended  affidavits,  except  only  where  the  defect 
is  merely  in  the  jurat  or  title  of  the  attidavit.  Rcrj.  v.  Maiichester  and 
Leeds  Raihray  Coinpuny,  8  Ad.  &  E.  413;  Joynes  v.  Collinson,  13 
Mee.  &  W.  5G0,  note. 

Same  plaint  iff  in  two  actions  may  mo^ieon  same  affidavit  inhotJicatises.'} 
A  motion  on  behalf  of  the  same  plaintiff,  in  two  different  actions,  upon 
the  same  frround  of  application  may  be  made  upon  one  affidavit, 
entitled  in  both  actions.     Pitt  v.  Evans,  2  Dowl.  226,  Ex. 

Motion  to  amend  the  terms  of  a  ride.']  Mistakes  in  the  terms  of 
rules  may  be  amended  on  motion  to  o])en  them,  made  v/ithin  the  same 
term,  or  perhaps  that  following ;  hut  where  more  time  has  elapsed, 
the  affidavits  which  were  used  on  the  occasion  of  making  the  first 
rule  absolute  cannot  be  referred  to  in  order  to  open  it,  unless  the 
new  motion  is  made,  and  the  new  rule  drawn  up  on  reading  them.. 
Lord  v.  Hope,  5  Tyrw.  487. 

The  date  of  the  judgment  of  the  court  on  a  motion  relates  to  the  time  of 
the  arc/mnent.]  The  judgment  of  the  court  relates  to  the  time  of  hear- 
ingthe  argument,  and  may  be  entered  nunc  pro  tunc,  against  one  of 
several  defendants,  as  well  as  against  a  sole  defendant,  when  death 
takes  jilace  after  verdict,  and  before  judgment.  Harrison  and  others 
V.  Heathorn  and  others,  1  Dowl.  &  L.  529,  C.  P. 

Application  to  re-hear  a  rule.]  The  court  refused  to  re-hear  a  rule 
upon  a  suggestion  that  it  had  been  decided  upon  an  erroneous  rejjort 
of  the  masters  on  a  point  of  jjractice.  Gingell  v.  Bean,  1  M.  &  G. 
555  ;  1  Scott,  N.  R.  390. 

Application  to  the  court  after  an  application  to  a  judge  at  chambers.] 
Semble,  that  where  an  apjjlication  has  been  made  to  a  judge  at  cham- 
bers and  refused,  it  is  not  necessary,  in  a  subsequent  ajjplication  to 
the  court,  to  bring  before  the  court  the  proceedings  at  chambers. 
HaUettv.  Cresxuell,  1  li.  C.  Rep.  1  ;   10  Jur.  2G6. 

When  ])arties  who  are  before  a  judge  at  chambers,  upon  a  sum- 
mons, are  referred  to  the  court,  they  are  bound  to  go  promptly.  But- 
teriDortkv.  Williams,  1  B.  C.  Rep.  IGS — Wightman,  J. 

On  the  10th  March  a  summons  was  taken  out  to  amend  an  entry  in 
a  judgment-roll,  and  was  heard  on  the  Tith,  when  the  question  was 
adjourned  ;  no  motion  however  was  made  until  the  5th  May  (the  21st 
day  of  Easter  term)  : — Held,  too  late.     lb. 

A  case  heard  and  dismissed  at  chambers  may  be  moved  in  court.]  A 
party  whose  case  has  been  heard  at  chambers  and  dismissed,  may 
apply  to  the  court  to  hear  it,  although  no  order  has  been  made  by  the 
judge  ;  and  he  is  not  i)recluded  from  using  additional  affidavits  in  sup- 
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port  of  his  application.     Pike  v.  Davis,  6  Mee.  &  W.  546  ;  9  Law  J., 
Ex.  322  ;   8  Dowl.  3S7. 

But  where  an  application  had  been  made  in  term  to  a  judge  at 
chambers  to  set  aside  an  appearance  entered  sec.  stat.,  and  all  subse- 
quent proceedings,  and  refused  by  the  judge,  the  court  refused  a  rule 
on  a  motion,  with  additional  affidavits,  the  defendant  having  elected 
to  go  to  chambers  in  the  first  instance  when  he  might  have  come  to 
the  court.     Florence  v.  Colverd,  MS.  Exch.  H.  T.  1S47. 

Motion  to  increase  damages,  when  to  he  made.~\  Held,  that  a  motion 
to  increase  the  damages,  found  by  the  jury  upon  a  trial  in  tlie  vaca- 
tion, made  after  the  first  four  days  of  term,  is  too  late.  Masters  v. 
Farris,  1  C.  B.  715. 
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Motion  for  new  trial — within  ivhat  time.~\  The  cause  was  tried  the 
day  before  tlie  last  day  of  Easter  term — the  distringas  returnable  on. 
the  last  day  of  that  term.  On  the  second  day  of  the  next  Trinity 
term  a  motion  was  made  for  a  rule  nisi  for  a  new  trial,  and  the  court 
held  that  the  apjihcation  was  too  late  and  refused  the  rule.  Hall  or 
Cole  V.  Davis,  MS.  Exch.  T.  T.  1844. 

A  rule  for  a  new  trial  may  be  moved  for  within  four  days  after  the 
return  day  of  the  distringas  juratorum,  although  more  than  four  days 
may  have  elapsed  since  the  trial.  Ames  v.  Lettice,  6  Mee.  &  W.  2lG ; 
9  Law  J.,  Ex.  312. 

A  motion  for  a  new  trial  must  be  made  within  four  days  inclusive  of 
the  return  day  of  the  distringas.  Chapman  v.  Eley,  11  Law  J.,  C.  P. 
320. 

Motion  for  new  trial  on  an  ohjection  to  the  notice  of  trial.']  The 
ground  of  an  a])plication  for  a  new  trial  was,  that  the  defendant's 
residence  was  and  for  some  time  had  been  in  Ireland,  and  that  he 
ought  to  have  had  fourteen  instead  of  eight  days'  notice  of  trial.  The 
court  refused  the  rule  ;  it  not  appearing  that,  whilst  resident  in  Lon- 
don, he  was  not  permanently  resident  there.  Leneham  v.  Gould,  4 
Dowl.  3/1,  Ex. 

Motion  for  a  new  trial  on  the  point  of  the  right  to  begin.]  On  a 
motion  for  a  new  trial,  the  court  refused  the  new  trial  on  the  ground 
that  the  judge  had  erroneously  decided  on  the  trial  as  to  the  right  to 
begin.     Bird  v.  Fligginson,  2  Ad.  &  E.  IGO. 

In  the  Exchequer,  on  a  similar  motion,  where  the  judge  at  Nisi  Prius 
had  decided  clearly  and  manifestly  wrong,  the  court  granted  a  new 
trial.     Huchman  v.Fernic,  3  Mee.  &  W.  505. 

Semble,  the  court  will  not  grant  a  new  trial  merely  on  the 
ground  that  a  judge's  ruling  as  to  the  right  to  begin  is  erroneous, 
unless  clear  and  manifest  wrong  has  been  done  thereby.  Booth  v. 
Millres,  15  Law  J.,  Ex.  354  ;  and  Edwards  v.  Mathews,  1 1  Jur.  398,  Ex. 

Where  injury  has  resulted  from  an  erroneous  decision  of  a  judge 
at  Nisi  Prius,  relative  to  the  order  of  beginning,  the  court  will,  in  its 

I  3 
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discretion,  grant  a  new  trial.     Geach  v.  Ingall,  14  Mee.  &  W.  95  ;  9 
Jur.  Gyi. 

On  motion  for  a  neiu  trial,  the  judge' s  report  cannot  be  contradicted.'] 
Affidavits  are  not  receivable  to  show  that  a  judge  is  mistaken  in  his 
report.     Rex  v.  Grunt,  5  B.  &  Ad.  108 1 ;  3  N.  &  M.  106. 

And  where  the  notes  on  the  briefs  of  the  counsel  on  both  sides 
differed  from  the  judge's  report  as  to  the  summing  up,  the  Court  of 
Exchequer  held  that  they  were  bound  by  the  judge's  report,  and 
refused  to  make  the  rule  absolute  for  a  new  trial.  Jones  v.  Jones,  MS. 
Exch.  H.  T.  1847. 

Motion  for  new  trial — challenge  over-ruled  at  Nisi  Prius.'\  In  order 
to  enable  a  parly  to  avail  himself  of  a  challenge  to  the  array  or  the 
polls,  as  a  matter  of  right,  the  challenge  and  ground  for  it  should  be 
put  upon  the  record  at  the  trial.  Although  in  some  cases  the  court 
will  grant  a  new  trial  where  a  valid  challenge  has  been  made  and 
over-ruled  at  Nisi  Prius,  and  it  has  been  omitted  to  be  put  upon  the 
record,  the  court  will  not  grant  it  where  the  party  was  aware  of  the 
cause  of  the  challenge  to  the  array  before  the  trial,  and  might,  by 
moving  to  change  the  venue,  or  otherwise,  have  obviated  the  objection. 
The  Mayor,  4*c.  of  Carmarthen  v.  Evans,  11  Law  J.,  Ex.  394. 

Motion  for  a  new  trial,  plaintiff  having  amended  his  particulars.] 
"When  the  plaintiff,  by  amending  his  particulars,  makes  them  incon- 
sistent with  the  declaration  and  insensible,  the  court  will  not  set 
aside  a  verdict  obtained  by  him,  unless  the  defendant  was  misled  by 
the  alteration,  or  had  no  opportunity  of  amending  his  pleadings. 
Simons  v.  IVood,  13  Law  J.,  Q..  B.  49. 

New  trial  moved  for  in  the  wrong  court  by  mistake.]  A  rule  for  a 
new  trial  having  been  moved  for  by  mistake,  in  a  wrong  court,  and 
the  mistake  not  having  been  discovered  till  after  the  first  four  days  of 
the  term  had  elapsed,  the  Court  of  Exchequer,  under  the  circum- 
stances, allowed  the  motion  to  stand  good  as  of  that  court.  Piggott 
V.  Kemp,  2  Dowl.  20. 

Reserved  list  of  motions  for  rules  for  new  trials.]  Where,  from  the 
pressure  of  business,  a  motion  cannot  be  heard  within  the  first  four 
days  of  term,  and  the  case  is  inserted  in  the  list  of  enlarged  motions, 
notice  of  that  fact  should  be  given  to  the  opposite  party,  or  he  will  be 
entitled  to  the  costs  of  proceeding  to  sign  judgment.  Emblin  v. 
Dartnell,  1  Dowl.  &  L.  1010  ;  13  Law  J.,  Ex.  255  ;  12  Mee.  &  W.  830. 

Notice  must  be  given  after  a  case  is  inserted  in  the  reserved  list  of 
motions  for  new  trials.]  A  cause  having  been  put  into  the  reserved 
list  of  motions  for  new  trials  to  be  moved  after  the  fourth  day  of 
term,  notice  must  be  given  to  the  opposite  party  after  the  cause  has 
been  inserted  in  the  list, — it  is  not  sufficient  that  the  jiarty  has  become 
acquainted  with  the  fact  by  any  other  means.  Lloyd  v.  Bei-kovitz, 
MS.  Exch.  M.T.  184G. 

Affidavits  used  on  motion  for  new  trial — when  to  be  sworn.]     The 
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court  refused  to  allow  an  affidavit  to  be  used  on  motion  for  a  new 
trial,  where  sworn  after  the  four  days  allowed  for  moving  for  the  new 
trial,  although  ihe  motion  not  made  xmtil  after  that  time.  Williams 
V.  Mortimer,  11  Mee.  &  W.  104  ;  12  Law  J.,  Ex.  164. 

Affidavits  used  on  motion  for  new  trial,  when  to  be  Jiled.']  The  court 
will  not  allow  additional  atfidavits  to  be  filed  in  support  of  a  motion 
for  a  new  trial,  after  the  expiration  of  the  time  for  moving.  Gibbs  v. 
Tunaley,  1  M.  G.  &  S.  640. 

The  new  trial  paper  may  be  called  on  the  last  day  oftermJ]  On  the 
last  day  of  Easter  term,  1846,  the  court  having  gone  through  the  bar, 
and  the  motions  being  exhausted,  the  first  case  in  the  new  trial  paper 
was  called  on  at  about  two  o'clock.  Lambert  v.  Heath,  15  Law  J., 
Ex.  296  ;  and  Bold  v.  Wainwrirjht,  10  Jur.  396. 

Motion  for  new  trial  on  the  ground  of  an  amendment  at  Nisi  Pjius.^ 
Where  an  amendment  has  been  made  at  the  trial,  no  new  trial  will  be 
granted  on  that  ground.  Ward  v.  Pearson,  5  Mee.  &  W.  16 ;  7 
Dowl.  382. 

Nor  where  the  judge  at  Nisi  Prius  refuses  to  grant  the  application. 
Doe  d.  Poole  v.  Errington,  1  Ad.  &  E.  750  ;  3  N.  &  M.  646;  and 
Berney  v.  Green,  12  Moore,  174. 

Motion  for  new  trial — no  notice  of  trial  given.']  Unless  under  very 
special  circumstances,  a  defendant  who  appears  at  the  trial  of  the 
cause,  and  takes  his  chance  of  success  there,  will  not  be  allowed  after- 
wards to  avail  himself  of  the  objection,  that  he  has  received  no  notice 
of  trial.     Figg  v.  Wedderburne,  11  Law  J.,  Q.  B.  45. 

A  cause  tried  by  mistake  as  undefended  no  ground  for  new  trial.]  On 
a  motion  for  a  new  trial,  it  appeared  that  the  attorney  had  permitted 
the  cause  through  inattention  to  be  called  on,  and  tried  as  an  imde- 
fended  cause.  The  court  refused  to  grant  a  new  trial,  although  it  was 
sworn  that  there  was  a  good  defence  upon  the  merits.  Breach  v.  Cas- 
terton,  7  Bing.  224 ;  4  M.  &  P.  867. 

A  cause  which  was  fifteenth  on  the  list  for  the  day,  was  taken  on  as 
an  undefended  cause,  at  the  sitting  of  the  court,  and  in  the  absence 
of  the  defendant : — Held,  that  there  was  no  ground  for  a  new  trial, 
and  that  the  judge  may  take  the  causes  in  the  list  in  such  order  as  he 
pleases.     Banks  v.  Newton,  16  Law  J.,  Q.B.  142  ;  11  Jur.  208. 

Rule  nisi  for  a  new  trial  on  bringing  money  into  court ^  Where  a 
rule  nisi  for  a  new  trial  is  granted  on  the  terms  of  bringing  the 
amount  of  the  verdict  into  court,  the  money  must  be  brought  in 
before  the  rule  nisi  is  drawn  up.     Clare  v.  Fiestel,  2  Dowl.  617,  Ex. 

New  trial  through  default  of  jury — costs  of  first  trial.]  A  plaintifF 
who  succeeds  on  a  second  trial  is  entitled  to  the  costs  of  the  first  trial, 
in  which  no  verdict  could  be  given  by  reason  of  the  absconding  of  one 
of  the  jurors,  although  the  plaintiii"  refused  to  consent  to  a  verdict  by 
the  other  eleven.  Harrison  v.  Bennett,  2  Law  J.,  Ex.  33  ;  1  C.  &  M. 
203. 
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Rule  nisi  for  a  new  frinl,  verdict  under  20?. — new  evidence^  The 
rule,  that  the  court  will  not  {rrant  a  rule  for  a  new  trial  on  the  ground 
that  the  vcrilict  was  against  evidence,  where  the  sum  sought  to  be 
recovered  is  under  20/.,  except  in  cases  of  fraud,  extends  to  cases 
where  the  motion  is  made  on  the  ground  of  the  discovery  of  new 
evidence.     Branson  v.  Didsbury,  10  Law  J.,  Q,  B.  10. 

Rule  nisi  for  new  trial — affidavits  of  witnesses  on  motion  for. J 
Upon  an  application  to  set  aside  the  verdict,  on  the  ground  of  exces- 
sive damages,  this  court  refused  to  hear  affidavits  made  by  the  defen- 
dant's witnesses,  examined  at  the  trial,  either  to  exjilain  or  add  to  the 
evidence  then  given.     Phillips  v.  Hatfield,  10  Law  J.,  Ex.  33. 

New  trial — miscarriat/e  on  part  of  the  associate  in  taking  the  ver- 
dict.'] Upon  the  trial  of  a  cause,  in  which  three  issues  were  raised, 
each  going  to  the  whole  cause  of  action,  it  was  agreed  on  both  sides 
that  the  verdict  should  be  taken  by  the  associate  in  the  absence  of 
the  judge,  who,  before  he  retired  from  the  court,  directed  the  asso- 
ciate to  take  the  verdict  upon  each  of  the  issues  sejjarately.  Upon  the 
return  of  the  jury,  the  associate  asked  them  whether  they  found  for 
the  plaintiff  or  the  defendant ;  and  the  foreman  answered  "  for  the 
plaintiff'."  The  defendant's  counsel  requested  the  associate  to  put  the 
questions  left  to  the  jury  by  the  judge,  to  which  the  ])laintiff''s  counsel 
objected ;  whereupon  the  associate  refused  to  put  the  questions,  and 
ultimately  a  general  verdict  was  entered  for  the  plaintiff' : — Held,  that 
the  neglect  in  not  taking  the  verdict  upon  each  of  the  issues  was  a 
miscarriage  on  the  part  of  the  officer  of  the  court  in  taking  the  ver- 
dict ;  and  the  court,  therefore,  made  a  rule  absolute  for  a  ne'vv  ti'ial, 
without  costs  on  either  side.  Bentlcy  v.  Fleming,  3  Dowl.  &  L.  23  ;• 
1  M.  G.  &  S.  479. 

Negligence  of  attorney  no  ground  for  new  trial.']  The  court  refused 
a  new  trial,  merely  on  an  affidavit  that  the  defendant  had  been  kept 
by  his  attorney  in  ignorance  of  the  action  ;  and  that  he  had  a  good 
defence  on  the  merits,  but  that  the  verdict  had  gone  against  him 
through  the  negligence  of  his  attorney,  the  remedy  being  against  the- 
latter.     Moody  v.  Dick,  4  N.  &  M.  ll'. 

New  trial  cannot  be  granted  for  one  of  several  defendants.]  The 
court  cannot  on  motion  grant  a  new  trial  as  to  one  defendant,  where 
a  verdict  has  been  found  against  him,  and  for  the  other  defendants. 
Doe  d.  Dudgeon  and  another  v.  Martin  and  others,  2  Dowl.  &  L.  67S, 
Ex. 

Motion  for  new  trial  where  verdict  for  one  defendant  and  against 
others.]  Where  a  verdict  has  been  found  for  one  of  several  defen- 
dants, and  against  the  others,  and  the  latter  apply  to  set  it  aside;  the 
rule  should  call  on  the  successful  defendant,  as  well  as  the  plaintiff",  to 
show  cause.     Belcher  v.  Magney  and  others,  3  Dowl.  &  L.  70. 

Co.'sts  of  rule  for  new  trial  if  not  paid — motion  thereon^  A  rule  to 
discharge  a  rule  for  a  new  trial,  on  the  ground  that  the  party  has 
neglected   to  pay  costs,  is  a  rule  nisi  which  makes  itself  absolute. 
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unless  cause  be  shown  within  a  limited  time.     Phillips  v.  Warren,  14 
Mee.  &  W.  730  ;    3  Dowl.  &  L.  301  ;    15  Law  J.,  Ex.  3. 

The  Court  of  Queen's  Bench  will  grant  a  rule  absolute  in  the 
first  instance.     Champion  v.  Griffiths,  1  Dowl.  N.  S.  319. 

Costs  of  new  trial — costs  in  the  cause.']  A  new  trial  had  been 
granted  without  mention  of  costs,  and  shortly  before  the  cause  was  to 
be  again  tried,  an  order  was  made  to  stay  further  proceedings  on  pay- 
ment of  20l.  damages,  and  all  such  costs  already  incurred  as  plaintiff 
would  have  been  entitled  to  if  he  had  gone  to  a  second  trial  and 
obtained  a  verdict.  The  master  allowed,  on  taxation,  the  costs  of  the 
briefs  delivered,  and  the  fees  paid  to  counsel  on  the  first  trial,  and  the 
costs  of  the  subpoenas,  and  of  the  copies  and  service  thereof  upon  the 
■witnesses  at  the  first  trial.  No  briefs  had  been  delivered  or  witnesses 
subpoenaed  for  the  second  trial  at  the  time  the  order  was  made: 
— Held,  that  the  fees  to  counsel  and  the  costs  of  serving  the  subpoenas 
were  wrongly  allowed,  as  those  costs  alone  which  would  be  available  at 
the  second  trial  ought  to  have  been  allowed  as  costs  in  the  cause. 
Lambert  v.  Lyddon,  16  Law  J.,  Q.  B.  34. 

Rule  for  a  neio  trial — costs  to  abide  the  event.']  Upon  granting  a 
new  trial,  costs  to  abide  the  event,  the  Court  of  Exchequer  said, 
they  would  follow  the  rule  in  the  King's  Bench,  that  neither  party 
have  the  costs  of  the  first  trial,  unless  the  verdicts  are  for  the  same 
party.  Canhajn  v.  hish,  2  C.  &  J.  126 ;  2  Tyrw.  155  ;  and  Pasley  v. 
Mellard,  1  Tyrw.  160. 

Costs  of  rule  for  a  new  trial.]  Where  the  plaintiff  had  obtained  a 
verdict,  and  a  rule  was  made  absolute  for  a  new  trial,  with  costs  to 
abide  the  event,  but  no  mention  was  made  of  the  costs  of  the  rule, 
and  the  defendant  succeeded  on  the  new  trial  : — Held,  that  neither 
party  was  entitled  to  the  costs  of  the  rule,  the  term  "  costs  to  abide 
the  event"  meaning,  in  the  event  of  the  second  verdict  being  the 
same  as  the  first.  Eccles  v.  Harper,  14  Mee.  &  W.  248  ;  14  Law  J., 
Ex.  264. 

A  new  trial  granted  on  payment  of  costs — consequence  of  non-pay- 
ment.] A  rule  having  been  made  absolute  for  a  new  trial  on  payment 
of  costs  by  the  plaintiff,  the  costs  were  taxed  and  demanded  on  the 
4th  of  May.  On  the  Stli  of  May,  the  defendant  obtained  a  rule  to 
discharge  the  rule  for  a  new  trial,  unless  the  costs  were  paid  before 
the  fourth  day  of  the  ensuing  term.  The  plaintiff'  having  jiaid  the 
costs  on  the  21st  of  May,  the  court  discharged  the  rule,  but  ordered 
the  plaintiff  to  pay  the  costs  of  the  application.  Solly  v.  Lanyford, 
13  Mee.  &  W.  151  ;  2  Dowl.  &  L.  405,  Ex, 

Costs  of  new  trial,  on  reference,  after  new  trial  granted.]  After  a 
verdict  for  the  plaintiff,  the  defendant  obtained  a  rule  for  a  new  trial, 
•which  was  made  absolute,  no  mention  being  made  of  costs.  The 
parties  then  agreed  to  a  reference,  and  the  order  of  reference  stipulated 
that  the  costs  were  to  abide  the  event.  The  arbitrator  having  decided 
the  cause  in  favour  of  the  defendant: — Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  trial.     Thomas  v.  Hawhes,  9  Mee.  &  ^v^.  53, 
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Rule  for  a  new  trial — costs  of  former  trial.']  Where  a  rule  for  a  new 
trial  is  silent  as  to  cot^ts,  the  plaintiff  is  not  entitled  to  the  costs  of  the 
first  trial.     Peacock  v.  Harris,  1  N.  &  P.  240 

Where  nothing  is  said  as  to  costs  upon  a  new  trial  granted,  the 
court  cannot  give  them  to  the  successful  party.  Newberry  v.  Colvin, 
2  Dowl.  415,  B.  C. 

Where  a  venire  de  novo  is  awarded,  the  successful  party  is  not 
entitled  to  the  costs  of  the  first  trial.  Edwards  v.  Brown,  1  C.  &  J. 
354;   1  Tyrw.  2Sl. 

Rule  for  new  trial — costs  of  former  trial  to  abide  the  event.']  Where, 
after  a  verdict  for  the  plaintiff,  a  new  trial  was  directed  upon  the 
terms  of  the  costs  of  the  former  trial  to  abide  the  event,  the  defendant 
having  obtained  the  verdict  in  the  second  trial : — Held,  that  he  was 
entitled  only  to  the  costs  of  the  new  trial.  Sherlock  v.  Bernard,  8  Bing. 
21 ;  6  M.  &  P.  58. 

Costs  in  the  cause,  on  new  trial  granted.]  Fees  of  counsel  on  a  first 
trial,  consultation  fees,  and  the  service  of  subpoenas  for  the  first  trial, 
are  not  costs  in  the  cause,  on  the  principle  that  they  would  not  be 
available  for  a  second  trial.     Lampert  v.  Lyddon,  11  Jur.  44,  Q.  B. 

New  trial — taxation  of  costs.]  Where  there  have  been  two  trials, 
and  the  successful  ])arty  is  entitled  to  the  costs  of  the  second  trial  only, 
the  master,  in  taxing  costs,  may  allow  fees  on  the  second  trial  witli 
reference  to  those  given  on  the  first.  Wilkinson  v.  Malin,  2  Dowl. 
65,  Ex. 

New  trial,  jury  not  agreeing,  costs.]  Where  the  jury  not  agreeing, 
are  discharged  by  the  judge  of  his  own  authority,  the  party  ultimately 
successful  is  not  entitled  to  the  costs  of  the  first  attempt  at  trial. 
Waite  v.  Spurgin,  4  Dowl.  575,  B.  C. 

Nor  where  a  juror  is  withdrawn  on  the  first  trial.  Thomas  v.  Lewis, 
5  Dowl.  395. 

New  trial  on  payment  of  costs — when  to  be  paid.]  In  the  Court  of 
Queen's  Bench,  if  a  trial  has  been  granted  on  payment  of  costs,  the 
court  will  not  point  out  in  the  rule  a  ])articular  day  on  which  the  costs 
must  be  paid.     Bland  v.  Warren,  6  Dowl.  21,  B.  C. 

Rule  for  new  trial  abandoned,  costs.]  The  defendant  had  obtained 
a  rule  for  a  new  trial,  without  mention  of  costs,  and  which  was  drawn 
up  ;  it  was  afterwards  abandoned.  The  court  directed  the  plaintiff  to 
have  the  postea  delivered  to  him,  and  to  have  the  costs  of  the  trial ; 
but  refused  the  costs  of  the  rule,  and  ajjplication  for  the  postea  and 
costs  to  plaintiff.  De  Rutsen  v.  Lloyd,  5  Ad.  &  E.  463  ;  2  N.  &  P. 
213. 

New  trial  on  payment  of  costs — taxation  of  costs.]  Upon  a  rule 
obtained  for  a  new  trial  on  payment  of  costs,  the  court  held,  that 
the  costs  of  admitting  documents  used  on  the  first  trial  were  costs  in 
the  cause,  there  being  no  necessity  for  fresh  admissions  ;  but  that  the 
costs  of  preparing  briefs  and  of  full  fees  should  be  allowed  as  costs 
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of  the  trial,  regard  being  had  by  the  master  to  necessary  amendments. 
Lord  V.  Wardle,  6  Dowl.  174  ;  3  Scott,  398. 

Remanet  fees  were  held  to  be  costs  taxable,  and  to  be  included  by 
the  master.  Robinson  v.  Day,  2  N.  &  M.  670.  This  case  is  over-ruled 
by  the  following. 

A  new  trial  granted  on  payment  of  costs  does  not  include  the  costs  of 
a  remanet.']  Where  a  town  cause  is  made  a  remanet,  the  costs  so 
occasioned  are  costs  in  the  cause,  and  need  not  be  paid  by  a  party 
who  obtains  a  rule  for  a  new  trial  on  payment  of  costs.  Bentley  v. 
Carver,  15  Law  J.,  C.  P.  173. 

Rule  for  a  new  trial  after  a  nonsuit — plaint  ijf  discontinues — costs  of 
trial.]  In  trespass  for  mesne  profits,  the  plaintiff  was  nonsuited,  and 
obtained  a  rule  for  a  new  trial,  which  said  nothing  as  to  costs.  He 
served  this  rule.  Another  action  was  afterwards  commenced  against 
the  defendant  for  the  same  mesne  profits,  in  the  name  of  John  Doe ; 
upon  which  the  defendant  obtained  a  rule,  which  was  made  absolute, 
to  stay  the  proceedings  in  this  action,  till  the  former  should  be  deter- 
mined, or  discontinued.  The  plaintiflf's  attorney  gave  notice  of  trial, 
but  afterwards  countermanded  it,  in  the  action  in  which  the  new  trial 
was  granted  ;  and  the  defendant's  attorney  also  gave  notice  of  trial  by 
proviso,  which  was  also  countermanded.  After  the  assizes,  the  plaintiff 
obtained  a  rule  to  discontinue,  and  served  an  appointment  for  tax- 
ation of  costs  : — Held,  that  the  defendant  was  not  entitled  to  the 
costs  of  the  trial.  Joliffe  v.  Mundy,  4  Mee.  &  W.  502  ;  8  Law  J., 
Ex.  100. 

Rule  for  a  new  trial  abandoned — plaintiff  discontinued — costs  of 
trial.']  Where  after  verdict  for  the  plaintiff,  a  new  trial  was  granted, 
but  no  mention  of  costs,  the  plaintiff:'  discontinued  : — Held,  the  defen- 
dant was  not  entitled  to  costs.  Gray  v.  Cox,  5  B.  &  C.  45S ;  and 
Sweeting  v.  Halse,  9  B.  &  C.  369. 

Statements  of  jurors  not  admissible  on  motion  for  new  trial.] 
Though  the  affidavits  of  individual  jurors  are  not,  on  grounds  of 
public  policy,  receivable  to  impugn  their  own  verdict,  yet  the  affida- 
vits of  persons  within  hearing  are  admissible  to  give  the  court  that 
information  which  cannot  be  derived  from  a  party  implicated.  Harvey 
V.  Hewitt,  8  Dowl.  598. 

Affidavit  of  juror  tvhere  receivable^  Where  personal  misconduct 
has  been  imputed  to  jurors  by  affidavits,  upon  wliich  a  rule  nisi  for  a 
new  trial  has  been  obtained,  the  affidavits  of  the  jurors  themselves  are 
admissible,  in  showing  cause  to  rebut  that  imputation.  Standwick  v. 
Hopkins,  14  Law  J.,  Q.  B.  16  ;  2  Dowl.  &  L.  502. 

And  affidavits  of  jurors  of  what  occurred  in  open  court,  on  the 
^ehvery  of  their  verdict,  are  receivable  on  a  motion  for  a  new  trial. 
Roberts  V.  Hughes,  7  Mee.  &  W.  399;  10  Law  J.,  Ex.  337. 

Motion  for  new  trird — affidavit  of  a  juryman.]  The  judge  being  of 
opinion  that  the  plaintiff  had  made  out  no  title,  directed  a  verdict  for 
the  defendant ;  and  the  jury  being  present,  and  no  objection  made  at 
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the  time  of  enterinff  the  verdict,  the  court  refused  an  application 
for  a  new  trial,  on  the  affidavit  of  a  juror  that  he  liad  not  concurred 
in  the  verdict.     Sacillc  v.  Jjord  Farnhum,  2  M.  iSc  Ry.  2lG. 

On  a  motion  for  a  new  trial  the  court  will  not  receive  an  affidavit 
by  an  attorney  of  an  admission  made  to  him  by  one  of  the  jurymen 
that  the  verdict  was  decided  by  lot.  Struker  v.  Graham,  4  Mee.  & 
W.  721;  7  Dowl.  223. 

Misconduct  of  the  jury  a  ground  for  a  new  trial.']  Where  a  jury 
have  misconducted  themselves  in  their  demeanour  during  the  trial  in 
such  a  way  as  to  lead  to  the  presumption  that  jvistice  had  not  been 
properly  administered,  the  court  will  gx^nt  a  new  trial.  Hughes  v. 
Budd,  8  Dowl,  315,  Q.  B. 

So  the  court  would  grant  a  new  trial  in  a  case  where  a  juror  had, 
before  beintr  sworn,  declared  his  determination  as  to  the  verdict  he 
should  give.     Ramadge  v.  Ryan,  9  Bing.  333. 

Motion  for  new  trial  on  the  affidavit  of  misconduct  of  a  jury.]  The 
court  will  not  set  aside  a  verdict  upon  the  ground  of  the  misconduct 
of  a  jury,  upon  affidavit  of  a  statement  made  by  one  juror  in  the 
presence  of  his  fellows  in  open  court  immediately  after  the  delivery 
of  the  verdict,  and  not  denied  by  any  of  them,  which  was,  that  the 
jury  being  equally  divided  in  opinion,  their -names  had  been  put  into 
a  hat,  and  the  name  of  one  being  drawn  forth  by  the  foreman,  his 
vote  had  been  transferred  to  the  side  of  those  from  whom  he  diifered. 
in  opinion,  and  that  the  verdict  had  been  determined  by  the  majority 
thus  created.     Burgess  v.  Lungley,  1  Dowl.  &  L.  21,  C.  P. 

Motion  for  new  trial — observations  by  judge  at  Nisi  Prius.]  Semble, 
if  in  a  cause  at  Nisi  Prius  the  judge,  before  the  jury  are  sworn,  but 
in  the  hearing  of  the  persons  summoned  to  compose  it,  makes  ob- 
servations calculated  to  prejudge  the  case,  and,  on  being  requested  to 
postpone  the  trial  on  account  of  the  probable  effect  of  those  observa- 
tions, refuses  to  do  so,  a  new  trial  ought  to  be  granted. 

A  judge  under  such  circumstances  made  some  observations  to  the 
defendant's  counsel  which  might  have  been  understood  as  calculated 
to  prejudge  the  defendant's  case.  The  defendant's  counsel  thereuj)on 
protested  and  asked  for  a  postponement  of  the  trial  in  order  that 
another  jury  might  be  struck;  and  on  this  being  refused  withdrew 
from  the  cause,  which  was  then  tried  in  his  absence  and  a  verdict 
given  against  his  client. 

The  court  set  aside  the  verdict  on  terms,  although  six  of  the  jury 
swore  and  five  more  were  sworn  to  have  stated  that  their  minds  were 
not  prejudiced  by  what  fell  from  the  judge;  and  one  swore  that  he 
believed  it  had  no  effect  on  the  minds  of  his  fellow  jurors. 

Semble,  that  it  is  ground  for  putting  off  a  trial  that  observations 
calculated  to  prejudge  the  case  have  been  made  by  third  parties,  in 
newspapers  or  otherwise. 

Semble,  that  the  court  will  grant  a  new  trial  if  they  think  that  a 
motion  for  a  postponement  of  the  trial  has  been  improperly  refused 
by  the  judge  at  IMisi  Prius.     Goldicut  v.  Beagin,  11  Jur.  544. 

Rule  absolute  for  new  trial  not  discharged  because  jjlaintiff  does  not 
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proceed  to  second  trial.']  The  court  will  not  discharge  a  rule  that  hag 
been  made  absolute  for  a  new  trial,  on  the  ground  of  the  plaintiflF 
having  delayed  to  bring  the  cause  to  a  second  trial.  The  defendant's 
remedy  is  to  take  down  the  record  by  proviso.  Earl  of  Harborough 
V.  Shardlow,  10  Law  J,,  Ex.  320. 

Rule  absolute  for  new  trial  discharged.]  A  motion  to  discharge  a 
rule  absolute  for  a  new  trial  on  payment  of  costs,  vipon  default  made, 
is  a  rule  nisi,  making  itself  absolute  unless  cause  shown  within  the 
time  limited  by  the  rule.  Phillips  v.  Warren,  14  Mee.  &  W.  730 ;  3 
Dowl.  &  L.  301 ;   15  Law  J.,  Ex.  3. 

Motion  for  new  trial  on  an  issue  from  Chancery^  On  issues  out  of 
Chancery,  the  motion  for  a  new  trial  ought  first  to  be  made  in  that 
court.     Stone  v.  March,  8  D.  &  R.  71,  K.  B. 

Motion  for  new  trial  in  a  Common  Picas  at  Lancaster  cause.] 
Although  a  motion  for  a  new  trial  of  a  cause  in  the  Common  Pleas  at 
Lancaster  may  be  made  in  any  one  of  the  superior  courts  at  West- 
minster; yet  it  should  be  made  to  that  court  of  which  the  judge  who 
tried  it  is  a  member.  Foster  v.  JoUiffe,  1  iScott,  54  ;  and  Smithurst 
V.  Taylor,  I  Dowl.  &  L.  375,  Ex. 

The  general  rule  is,  that  application  for  a  new  trial,  &c.,  in  an  action, 
in  the  Court  of  Common  Pleas  at  Lancaster,  should  be  made  in  the 
superior  court  in  which  the  judge  sits  v/ho  tried  the  action.  But  the 
Court  of  Queen's  Bench  refused  to  discharge  a  rule  which  had  been 
made  in  that  court,  without  mentioning  the  circumstance,  merely  on 
the  ground  that  the  action  had  been  first  tried  before  a  baron  of  the 
Exchequer.     Catterall  v,  Kcynon  and  Wife,  11  Law  J.,  Q.  B.  2G0. 

'New  trial  in  penal  action,  after  verdict  for  defendant^  The  court 
has  authority  to,  and  will,  grant  a  new  trial  in  a  penal  action,  though 
the  verdict  be  for  the  defendant,  where  they  are  satisfied  that  the  ver- 
dict is  in  contravention  of  law,  whether  the  error  has  arisen  from  the 
misdirection  of  the  judge,  or  from  a  misapprehension  of  the  law  by 
the  jury,  or  from  a  desire  on  their  part  to  take  the  exposition  of  the 
law  into  their  own  hands.  Attorney  General  v.  Rogers,  11  Mee.  &  W. 
670. 

Certiorari  for  new  trial  on  a  judgment  in  an  inferior  court.]  A  clause 
in  a  court  of  requests  act  enacted  "  that  no  plaint  entered  in  the  said 
court,  nor  any  order,  judgment,  or  proceeding  therein,  should  be  re- 
moved into  any  superior  court  by  any  writ  or  process  whatsoever, 
except  by  leave  of  a  judge  of  one  of  the  superior  courts  at  Westmin- 
ster and  then  only  in  cases  where  the  debt  claimed  should  exceed  5/." 
and  that  in  all  such  cases  a  judge  should  have  power  to  stay  proceed- 
ings on  certain  terms  : — Held,  that  these^words  took  away  the  common 
law  right  of  certiorari,  in  cases  where  the  leave  of  a  judge  was  not 
obtained,  and  the  debt  fell  short  of  5/.,  but  did  not  authorize  the 
removal  of  a  judgment  into  the  court  above,  for  the  purpose  of  ob- 
taining a  new  trial.  Fox  v.  Vcall,  8  Mee.  &  W.  12G ;  10  Law  J.,  Ex. 
273. 
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Postponement  of  trial — absence  of  witness — costs.']  A  defendant 
cannot  be  presumed  to  know  what  evidence  will  be  required  until 
after  issue  joined  ;  and  therefore,  where  it  ajipeared  that,  between  that 
time  and  the  first  day  of  the  assizes,  due  diligence  had  been  used  to 
procure  the  attendance  of  a  material  and  necessary  witness,  but  with- 
out effect,  the  judge  ordered  the  trial  to  be  put  oif,  on  the  defendant 
bringing  the  money  into  court,  and  paying  costs.  Dale  v.  Heald,  1 
Car.  &  K.  314.— Rolfe,  B. 

Trial,  postponement  of,  on  payment  of  costs.]  Where  a  trial  is  post- 
poned by  a  judge's  order,  on  payment  of  the  costs  of  the  day,  unless 
the  order  is  accompanied  by  an  appointment  to  tax  the  costs,  the  op- 
posite party  may  treat  it  as  a  nullity,  and  proceed  to  try  the  cause. 
Waller  v.  Joy,  1(3  Law  J.,  Ex.  17. 

Trial  of  cause  after  the  return  day  of  the  distringas.]  A  venire 
facias  directed  the  sheriff  to  summon  a  jury  for  the  first  sittings  in 
Hilary  term.  The  second  sittings  commenced  on  the  19th  of  January, 
the  distringas  was  returnable  on  the  20th,  and  the  cause  was  tried  by 
adjournment  of  the  sittings  on  the  22nd  : — Held,  no  mis-trial.  Cheet- 
ham  V.  Sturtevant,  1  Dowl.  &  L.  631. 

Trial  of  the  validity  of  a  patent  not  stayed  pending  a  scire  facias.'] 
"Where  an  action  is  brought  to  try  the  validity  of  a  patent,  the  court 
will  not,  except  under  peculiar  circumstances,  order  the  trial  to  be 
postponed  until  a  scire  facias,  brought  to  repeal  the  same  patent,  has 
been  disposed  of.  Muntz  v.  Foster,  6  Man.  &  G.  1017;  7  Scott 
N.  R.  898;  1  Dowl.  &  L.  942. 

Death  of  defendant  before  the  trial.]  Where  three  causes  stood  over 
by  adjournment  from  one  sitting  day  in  term  to  another,  and  before 
they  were  tried  the  defendant  died,  the  court  refused  to  name  a  special 
adjournment  day  in  term  for  the  trials  of  the  causes  to  prevent  the 
suits  abating.     Nathamv.  Budge,  3  Dowl.  207. 

A  cause  was  in  the  paper,  for  the  sittings  in  term,  and  the  judge 
not  having  reached  it  in  the  list,  the  sittings  were  adjourned  to 
another  day  in  term,  previous  to  which  the  defendant  died.  The  judge 
adjourned  the  sittings  on  this  day  to  the  last  day  of  term.  But  the  court 
decided  that  the  trial  could  not  take  place  on  that  day,  as  the  public 
business  could  not  be  so  much  interfered  with,  and  they  could  give 
no  rehef  to  the  plaintiff.  Johnson  v.  Budge,  1  C.  M.  &  R.  G47  ;  4  Law 
J.,  Ex.  31. 

Discretion  of  judge  at  Nisi  Prius  to  direct  the  acquittal  of  a  defen- 
dant in  trespass.]  Where,  in  action  of  trespass,  at  the  close  of  the 
plaintiff's  case,  there  is  no  evidence  against  one  of  several  defendants, 
it  is  in  the  judge's  discretion  whether  he  will  direct  a  verdict  of  ac- 
quittal to  be  entered  as  against  him ;  and  where  he  had  refused  to  do 
60,  and  the  jury  had  subsequently  found  a  verdict  for  the  plaintiff 
against  all  the  defendants,  the  court  declined  to  grant  a  rule  for  a  new 
trial.     White  v.  Hill  and  others,  2  Dowl.  &  L.  537,  U.  B. 
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Juror  wifkdraivn  by  consent — second  action  for  same  cause  stayed."] 
On  a  trial  in  the  Exchequer,  a  juror  was  withdrawn  by  consent.  After- 
wards, plaintift"  sued  the  defendant  in  the  Court  of  King's  Bench  for 
the  same  cause  of  action.  The  court  stayed  the  proceedings  as  being 
contrary  to  good  faith  ;  although  the  plaintiff,  who  had  conducted  the 
first  cause  himself,  and  was  not  a  lawyer,  deposed  that  he  did  not 
know  that  the  arrangement  would  debar  him  from  bringing  a  second 
action.     Moscati  v.  Lawson,  4  Ad.  &  E.  331. 

Refusal  of  a  judge  at  Nisi  Prius  to  try  an  action  on  a  fight.']  The 
Lord  Chief  Justice  would  not  try  an  action  for  money  had  and  received, 
to  recover  back  a  deposit  paid  to  abide  the  event  of  a  wrestling  match, 
which  did  not  take  place,  Kennedy  v.  Gad,  1  M.  &  M.  225  ;  3  C.  & 
P.  376. 

And  where  an  action  for  money  had  and  received  was  brought 
against  the  stakeholder,  on  a  dog-tight,  to  recover  the  stakes,  on  the 
ground  that  the  plaintiff's  dog  won,  the  judge  ordered  it  to  be  struck 
out  of  the  cause  paper,  as  he  would  not  try  which  dog  won  the  battle. 
Egerton  v.  Furzeman,  1  Ry.  &  M.  213 ;  1  C.  &  P.  613. 

Right  to  begin,  by  the  plaintiff.']  The  fifteen  judges  have  made  a 
resolution  that  the  plaintilF  shall  begin  on  the  trial  in  all  actions  for 
personal  injuries,  libels,  and  slander,  although  the  general  issue  may 
not  be  pleaded,  and  the  affirmative  be  on  the  defendant.  Carter  v. 
Jones,  6  C.  &  P.  64.— Tindal,  L.  C.J. 

The  new  rule  of  practice  made  by  the  judges,  as  to  the  right  to 
begin,  does  not  extend  to  actions  of  contract.  Lewis  v.  Wells,  7  C. 
&  P.  221.— Coleridge,  J. 

In  covenant,  the  party  on  whom  the  affirmative  of  the  issue  lies 
is  entitled  to  begin,  though  the  damages  are  unascertained.  Reeve  v. 
Underhill,  l.M.  &  R.  440.— Tindal,  L.  C.  J. 

Upon  a  plea  in  abatement  of  the  non-joinder  of  other  parties,  the 
plaintiff  is  entitled  to  begin,  unless  the  damages  are  admitted.  Morris 
V.  Lotan,  1  M.&  R.  233.— Denman,  Lord. 

In  an  action  for  libel,  where  there  is  no  general  issue,  but  a  justifi- 
cation as  to  part,  and  judgment  is  suffered  by  default  as  to  the  residue, 
the  plaintiff  is  entitled  to  begin.  Wood  v.  Pringle,  1  M.  &  R.  277. — 
Denman,  Lord. 

The  plaintiff  is  entitled  to  begin  where  damages  of  an  unascer- 
tained amount  are  the  object  of  the  action,  though  the  affirmative  of 
the  issues  on  the  record  be  with  the  defendant.  Carter  v.  Jones,  1  M. 
&R.  281.— Tindal,  L.  C.J. 

In  assumpsit  for  work  and  labour,  the  defendant  pleaded  that  the 
"promise  was  made  to  the  plaintiff'  and  J.  S.,  and  not  with  the 
plaintiff  alone."  Replication,  that  the  "  promise  was  made  to  the 
plaintiff  alone,  and  not  to  the  plaintiff  and  J.  S.": — Held,  that  on  this 
issue  the  pkintiff  ought  to  begin.  Davies  v.  Evans,  6  C.  &  P.  619. — 
Parke,  B. 

If  in  an  action  for  false  imprisonment  the  defendant  plead,  as  a 
justification,  that  the  plaintiff  stole  feathers,  and  that  he  was  therefore 
imprisoned,  and  the  plaintiff  reply  de  injuria,  the  plaintiff  is  entitled 
to  begin,  although  the  affirmative  is  on  the  defendant,  and  there  be  no 
general  issue.     Atkinson  v.  Warne,  6  C.  &  P.  6b7. — Gurney,  B. 
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In  assumpsit,  the  declaration  stated,  that  the  defendant  agreed  to 
build  houses  according  to  a  specification  : — Held,  that  on  this  issue- 
the  plaintiff  must  begin,  and  prove  that  the  defendant  had  not  built 
according-  to  the  sjiecitication.  Sinith  v.  Davies,  7  C.  &  P.  307. — 
Alderson,  B. 

Trover  by  the  assignees  of  a  bankrupt  against  the  sheriff  for  goods. 
Plea,  that  R.  J.  sued  out  a  writ  of  fi.  fa.  against  the  bankrupt,  and 
that  it  was  delivered  to  the  sheriff  before  the  bankruptcy,  and  that  the 
sheriff  seized  and  sold  the  goods,  and  that  no  docket  had  been  struck 
against  the  bankrupt,  neither  had  the  sheriff  any  notice  of  any  act  of 
bankruptcy.  Replication,  that  the  judgment  was  obtained  against  the 
bankrupt  by  cognovit,  in  an  action  commenced  by  collusion,  and  that 
the  fiat  issued  within  two  months  after  the  seizure.  Rejoinder,  that 
the  action  was  commenced  adversely  : — Held,  that  on  these  plead- 
ings the  plaintiff  must  begin.  Scott  v.  Lewis,  7  C.  &  P.  347. — 
Coleridge,  J. 

In  considering  which  party  ought  to  begin,  it  is  not  so  much  the 
form  of  the  issue  which  is  to  be  considered  as  the  substance  and 
effect  of  it;  and  the  judge  will  consider  what  is  the  substantial  fact 
to  be  made  out,  and  on  whom  it  lies  to  make  it  out. 

In  an  action  of  covenant  to  repair,  the  breach  was,  that  the  defen- 
dant did  not  repair,  but  suffered  the  premises  to  be  ruinous,  &c.  Plea, 
that  the  defendant  did  repair,  and  did  not  suffer  the  premises  to  be- 
come ruinous,  &c. :— Held,  that  on  this  issue  the  plaintiff  must  begin. 
Soward  v.  Legcjatt,  7  C.  &  P.  Gl3.— Abinger,  Lord, 

The  declaration  stated,  that  the  defendant  agreed  to  deUver  "  hay 
of  good  quality,  and  such  as  no  reasonable  man  would  object  to." 
Breach,  that  although  the  plaintiffs  were  willing  to  accept  the 
hay,  the  defendant  refused  to  deliver  any  other  hay  than  of  bad 
quality.  Plea,  that  the  defendant  tendered  hay  "  of  good  quality, 
and  such  as  no  reasonable  man  would  object  to,  and  the  plaintiffs 
refused  to  receive  it;  without  this,  that  the  plaintiffs  were  ready 
and  willing  to  accept  the  residue  of  the  hay  as  in  the  declaratioa 
mentioned,"  concluding  to  the  country  : — Held,  that  on  these  plead- 
ings the  plaintiffs  must  begin,  as  the  plea  was  a  traverse  of  an  alle- 
gation in  the  declaration.    Crowley  v.  Page,  7  C.  &  P.  789- — Parke,  B. 

In  assumpsit,  for  unworkmanlike  execution  of  a  contract.  Plea, 
the  work  was  properly  done;  the  i)laintiff  is  entitled  to  begin.  Amos 
v.H?^y,^e5,  1  M.  &  R.  464.— Alderson,  B. 

In  replevin,  any  issue  in  which  the  affirmative  is  on  the  plaintiff 
gives  him  the  right  to  begin.  James  v.  Salter,  1  M.  &  R.  501. — Gur- 
ney,  B. 

In  an  action  on  a  policy  of  insurance  on  a  life,  the  defendant  pleaded 
that  the  declaration  contained  in  the  policy  was  untrue  in  this,  that 
the  person  was  not  in  good  health.  Replication,  that  the  declaration 
in  the  policy  was  true,  and  that  the  party  was  in  good  health  : — Held, 
that  on  these  pleadings  the  plaintiff  was  entitled  to  begin.  Rawlins  v. 
BeshoroiKjh,  S  C.  &  P.  321  ;  2  M.  &  R.  70.— Denman,  Lord.  _ 

To  a  declaration  on  an  agreement  for  not  repairing  premises  in  a 
reasonable  time,  the  defendant  j)leaded  that  he  did  repair  within  a 
reasonable  time  : — Held,  that  on  these  pleadings  the  plaintiff  should 
begin,  for  if  no  evidence  was  otl'ered  on  either  side,  the  defendant 
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•would  succeed.  Belcher  v.  M'Intosh,  8  C,  &  P.  720;  2  M.  &  R.  186. 
— Alderson,  B. 

If  in  replevin  the  defendant  avow  for  rent  inarrear,  and  the  plaintiff 
reply  riens  in  arrear,  the  plaintiif  must  begin.  Cooper  v.  Egginton,  8 
C.  &  P.  748.— Patteson,  J. 

On  issues  joined  in  an  action  on  a  charter-party,  "  that  the  defen- 
dant did  furnish  sufficient  cargo,"  and  "  that  the  plaintiff  refused, 
after  notice,  to  receive  the  cargo  offered,"  the  plaintiff  is  entitled 
to  begin.     Ridgway  v.  Ewbank,  2  M.  &  R.  217. — Alderson,  B. 

As  to  the  right  to  begin  in  those  cases  which  are  not  within  the 
rule  of  the  judges  as  to  personal  injuries,  libel,  and  slander,  but 
where  the  affirmative  of  the  issue  is  on  the  defendant : — Held,  that 
it  must  be  left  to  the  judge  to  decide  in  each  particular  case,  whe- 
ther the  substantial  question  is  the  assessment  of  damages ;  and  if 
it  is,  the  plaintiff  will  be  entitled  to  begin.  Raggett  v.  Oxley,  9  C.  & 
P.  324  ;  2  M.  &  R.  251.— Maule,  J. 

In  assumpsit,  on  the  warranty  of  a  horse,  where  the  plaintiff  in  his 
declaration  averred  that  the  horse  was  not  sound,  and  the  defendant 
only  pleaded  that  it  was  ;  upon  which  issue  was  joined  : — It  was  held, 
that  the  plaintiff  had  the  right  to  begin.  Osborn  v.  Thompso7i,  9  C,  & 
P.  337  ;  2  M.  &  R.  254.— Erskine,  J. 

In  an  action  on  a  bill  of  exchange  by  indorsee  against  acceptor,  the 
defendant  pleaded  pleas,  denying  the  acceptance  and  the  indorsement, 
and  also  two  pleas  of  payment,  upon  all  of  which  issue  was  joined. 
The  defendant's  counsel  at  the  trial  offered  to  admit  the  acceptance  and 
indorsement,  and  wished  to  begin  :— Held,  that  this  admission  of  all 
the  facts,  the  proof  of  which  was  on  the  plaintiff,  did  not  entitle  the 
defendant  to  begin.     Pontifcxv.  Jolly,  9  C.  &  P.  202. — Alderson,  B. 

In  assumpsit  for  wrongfully  dismissing  a  "  pupil  and  assistant"  to 
a  surgeon,  the  defendant  pleaded  that  the  pupil  and  assistant  so  mis- 
conducted himself  as  to  make  it  necessary  to  dismiss  him  to  prevent 
his  ruining  the  defendant's  practice,  and  the  plaintiff"  replied  de  in- 
juria:— Held,  that  on  these  pleadings  the  plaintiff  was  entitled  to 
begin.      Wise  v.  Wilson,  1  Car.  &  K.  662. 

In  all  cases  at  Nisi  Prius,  in  which  the  plaintiff  claims  damages, 
the  amount  of  which  is  unascertained,  he  has  a  right  to  begin,  al- 
though the  affirmative  of  the  issue  on  the  record  rests  with  the  defend- 
ant. In  an  action  of  covenant  by  an  attorney's  clerk  for  improperly 
dismissing  him,  plea,  that  he  conspired  with  A.  B.,  and  in  pursuance 
of  that  conspiracy  was  guilty  of  divers  acts  of  misconduct  (which  the 
plea  set  out,)  which  came  to  the  defendant's  knowledge,  who  there- 
upon dismissed  him:  replication  de  injuria: — Held,  first,  that  the 
plaintiff  was  entitled  to  begin  ;  secondly,  that  to  support  the  plea  it 
was  necessary  for  the  defendant  to  show  that  he  knew  and  acted  upon 
the  knowledge  of  the  alleged  misconduct,  when  he  dismissed  the 
plaintiff.  Mercer  v.  Whall — Lord  Denman,  Derby  Summer  Assizes, 
1844. 

A  motion  being  made  on  the  above  ruling.  Lord  Denman  observed, 
"  I  had  to  decide  this  point  against  the  authority  of  a  case  entitled  to 
great  consideration, — Stanton  v.  Pato7i,  1  Car.  &  K.  148,  which  was 
an  action  for  breach  of  promise  of  marriage,  and  the  only  plea,  a 
plea  of  release ;  Lord  Abinger,  who  tried  that  cause,  held,  after  ar- 
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gument,  and  after  consulting  my  brother  Patteson,  that  the  defendant 
was  entitled  to  begin."     14  Law  J.,  Q.  B.  267. 

In  replevin,  defendant  made  cognizance  as  bailiff  of  H.  for  rent  in 
arrear.  Plaintiff  pleaded  in  bar,  that  the  distress  was  not  made  within 
twenty  years  next  after  the  right  to  distrain  accrued.  The  defendant 
replied,  that  the  distress  was  made  within  twenty  years  after  the  right 
to  distrain  accrued  : — Held,  that  the  plaintiff  should  begin,  inasmuch 
as  the  affirmative  was  involved  in  his  plea.  Collier  v.  Clerk,  5  U.  B, 
467;  9  Jur.  158. 

Assumpsit  on  a  life  policy,  one  of  the  terms  of  which  was,  that  it 
ehould  be  void  if  anything  stated  by  the  assured,  in  a  declaration  or 
statement  given  by  him  to  the  directors  of  the  insurance  company,  be- 
fore the  execution  of  the  policy,  should  be  untrue.  The  declaration 
in  the  cause  averred  the  truth  of  this  declaration  and  statement  of  the 
assured.  The  defendant  pleaded  pleas,  respectively  alleging,  (1  and  2) 
that  the  said  declaration  and  statement  of  the  assured  was  untrue  in 
this,  that  at  the  time  of  making  it  he  had  had  spitting  of  blood,  con- 
sumptive symptoms,  and  affection  of  the  lungs,  an  affection  of  the 
liver,  and  a  cough  of  an  inflammatory  and  dangerous  nature  ;  sixthly, 
that  at  the  time  he  was  afiected  with  a  disorder  tending  to  shorten 
life ;  seventhly,  that  he  was  not  at  that  time  in  good  health,  and  eighthly, 
that  he  had  falsely  averred  therein  that  T.  W.  was  his  usual  medical 
attendant.  Issues  were  joined  on  these  pleas  : — Hdd,  that  the  plain- 
tiff was  entitled  to  begin  at  the  trial,  the  issue  on  the  seventh  plea ; 
and,  semble,  on  the  other  pleas  also,  being  upon  him.  Geach  v.  Ingall, 
14  Mee.  &  W.  95  ;  9  Jnr.  GQl. 

Assumpsit  on  a  policy  of  assurance  on  life,  one  of  the  terras  of 
which  was,  that  it  shovild  be  void  if  anything  stated  by  the  assured, 
in  a  declaration  or  statement  given  by  him  to  the  directors  of  the 
assurance  company  before  the  execution  of  the  policy,  should  be 
untrue.  In  this  declaration  the  assured  stated,  that  he  had  not  been 
afflicted  with  rupture,  or  any  other  disorder  which  tends  to  the 
shortening  of  life.  The  declaration  in  the  cause  averred  the  truth 
of  the  statem.ent  of  the  assured.  Plea,  that  the  declaration  or  state- 
ment was  untrue,  to  wit,  in  this,  that  the  assured,  at  the  time  of 
the  making  thereof,  was  aflflicted  with  rupture,  concluding  with  a 
verification.  Replication  de  injuria: — Held,  that  the  plaintiff  was  en- 
titled to  begin.     Asliby  and  others  v.  Bates,  15  Law  J.,  Ex.  349. 

Where,  to  an  action  against  the  maker  of  a  jjromissory  note,  proof 
of  the  first  four  issues  lay  on  the  defendant,  and  to  a  plea  of  payment 
into  court  the  plaintiff  replied  that  the  defendant  was  indebted  to  him 
in  a  larger  amount  than  the  sum  paid  in  : — Held,  that  the  plaintiff 
was  entitled  to  begin.     Boothv.  Millns,  15  Law  J.,  Ex.  354. 

Ri(/ht  to  begin — hy  the  defendant.']  In  trespass,  with  plea  of  liberum 
tenementum,  and  no  general  issue,  the  defendant  is  entitled  to  begin» 
Pearson  v.  Coles,  1  M.  &  R.  2()G.— Patteson,  J. 

Where  a  defendant  in  replevin  pleads  property  in  a  third  person^ 
and  issue  is  taken  thereon,  he  is  entitled  to  begin.  Colstone  v. 
Hiscolbs,  1  M.  &  R.  301.— Alderson,  B. 

In  an  action  for  trespass  for  taking  goods,  the  defendant,  without 
pleading  the  general  issue,  pleaded  that  the  house  of  the  plaintiff  was. 
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"within  and  parcel  of  the  parish  ofM,"  and  thathe,  being  a  constable, 
took  the  goods  under  a  warrant  of  distress  for  parochial  rates.  The 
replication  stated  that  the  house  was  not  "within  or  parcel  of  the 
parish  of  M."  The  plaintiff's  counsel  claimed  the  right  to  begin, 
as  he  had  to  prove  the  demand  of  perusal  and  copy  of  the  warrant. 
This  the  defendant's  counsel  offered  to  admit: — Held,  that  the  de- 
fendant had  a  right  to  begin.  Burrell  v.  Nicholson,  6  C.  &  P.  202 ; 
1  M.  &  R.  304.— Denman,  Lord. 

In  ejectment  by  lessors  claiming  under  several  descents  from  a 
particular  ancestor,  when  the  defendant  admits  all  the  descents  ex- 
cept the' first,  and  claims  under  a  will  of  this  ancestor,  the  defendant 
is  entitled  to  begin.  Doe  d.  Wollaston  v.  Barnes,  1  M.  &  R.  386. — 
Denman,  Lord. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  ac- 
ceptor, the  defendant  pleaded,  first,  that  the  bill  was  accepted  for  a  debt 
from  which  he  was  discharged  under  the  Insolvent  Debtors  Act,  of 
which  the  plaintiff,  at  the  time  of  the  indorsement,  had  notice  ;  and 
secondly,  that  the  bill  was  accepted  to  induce  the  drawer  not  to 
oppose  the  discharge  of  the  defendant  under  that  act,  of  which,  at 
the  time  of  the  indorsement,  the  plaintiff  had  also  notice.  The 
plaintiff,  in  his  replication,  denied  the  notice  in  each  of  the  pleas  : — • 
Held,  that  on  these  issues,  the  defendant  must  begin,  and  that  the 
onus  of  proving  that  the  plaintiff  had  notice  was  on  the  defendant. 
Warner  v.  Haines,  6  C.  &  P.  696- — Denman,  Lord. 

If,  in  assumpsit  on  bills  of  exchange,  with  a  count  upon  an  account 
stated,  the  defendant  pleaded  paj^ment  to  the  counts  on  the  bills,  and 
non  assumpsit  to  the  account  stated  : — Held,  that  the  defendant  is  en- 
titled to  begin,  unless  the  plaintift''s  counsel  have  some  evidence  to  give 
upon  the  account  stated.  Smart  v.  Rayner,  6  C.  &  P.  721. — Parke,  B. 

On  a  plea  of  payment,  if  that  be  the  only  one,  the  defendant  is 
bound  to  begin.     Richardson  v.  Fell,  4  Dowl.  10. 

A  party  gave  a  cheque  for  the  amount  of  a  deposit  on  a  sale  by 
auction,  and  the  sale  was  void.  In  an  action  on  the  cheque,  he 
pleaded  there  was  no  consideration  for  the  cheque,  and  the  plaintiff 
replied  that  there  was  consideration  : — Held,  that  on  this  issue  the 
defendant  must  begin.     Mills  v.  Oddy,  6  C.  &  P.  728.— Parke,  B. 

In  a  covenant  to  recover  damages  for  non-performance  of  an  agree- 
ment under  seal,  if  the  defendant  plead  only,  that  the  deed  was  ob- 
tained by  fraud  and  covin,  the  affirmative  of  the  issue  being  upon  him, 
his  counsel  has  a  right  to  begin,  although  the  damages  are  uncertain, 
and  evidence  is  necessary  to  guide  the  jury  in  forming  their  estimate 
of  them.     Reeve  v.  Underhill,  0  C.  &  P.  773. 

In  an  action  for  debt,  for  a  penalty  of  50/.,  for  taking  the  plaintiff 
to  prison  under  mesne  process,  within  twenty-four  hours,  the  de- 
fendant pleaded  that  it  was  by  the  plaintiff''s  own  consent.  Replica- 
tion, that  he  did  not  consent.  The  defendant  is  entitled  to  begin,  as 
the  plaintiff  does  not  go  for  unliquidated  damages.  Silk  v.  Htim- 
phrey,  7  C.  &  P.  14.— Coleridge,  J. 

In  action  on  a  bill  of  exchange,  by  the  indorsee  against  the  acceptor, 
the  defendant  pleaded  that  it  v/as  an  accommodation  bill,  and  that 
a  blank  acceptance  had  been  filled  up,  and  applied  in  discharge  of 
this  and  other  bills;  the  plaintiff  replied  that  the  defendant  "broke 
his  promise  without  such  case   as  in   his   plea  is  alleged  :" — Held, 
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that  tlie  defendant  was  entitled  to  begin.  Faith  v.  M'Intyre,  7  C. 
&  r.  44.— Parke,  B. 

In  assumpsit,  the  jilea  was,  as  to  20Z.  payment,  and  as  to  the  resi- 
due, a  set-off.  The  defendant  must  begin.  Coxkead  v.  Huish,  7  C. 
&  P.  G3.— Par]<e,  15. 

Assumpsit  on  a  bill  of  exchange,  by  indorsee  against  acceptor.  The 
only  ])lea  was,  that  the  bill  had  been  altered  after  acceptance  :■ — Held, 
that  the  defendant's  counsel  had  the  right  to  begin,  and  that  upon  his 
calling  for  the  bill,  the  plaintiff's  counsel  ought  to  produce  it  without 
notice.     Barker  v.  Malcolm,  7  C.  &  P.  101.— Tindal,  L.  C.  J. 

If,  in  an  action  for  non-repair,  &c.,  the  defendant  plead  affirmative 
pleas,  which  are  denied  by  the  replication,  the  defendant  is  entitled  to 
begin.     Leivis  v.  Wells,  7  C.  &  P.  221.— Coleridge,  J. 

To  a  mandamus  to  a  rector  to  restore  a  parish  clerk,  the  rector 
returned,  that  the  clerk  was  guilty  of  acts  of  into.xication,  and  there- 
fore he  dismissed  him.  The  clerk  brought  an  action  for  a  false  return, 
and  in  his  declaration  cited  the  return,  and  negatived  the  allegations 
contained  in  it.  The  rector,  by  his  plea,  repeated  the  charges  con- 
tained in  the  return  : — Held,  that  on  these  pleadings,  the  defendant 
had  the  right  to  begin.  Bowles  v.  Neale,  7  C.  &  P.  2G2. — Denman, 
Lord. 

In  covenant,  where  the  affirmative  of  the  issues  is  on  the  defendant, 
he  is  entitled  to  begin,  though  the  damages  are  unascertained.  Woo- 
ton  V.  Barton,  1  M.  &  R.  518.— Parke,  B. 

Where  the  plaintiff  in  ejectment  claims  as  heir-at-law,  and  the 
defendant  as  devisee,  if  the  heirship  be  admitted,  the  defendant  is  en- 
titled to  begin,  though  the  plaintiff  professes  to  set  up  an  outstanding 
term  as  to  part  of  the  property.  Doe  d.  Smith  v.  Smart,  1  M.  &  R. 
476. — Gurney,  B. 

"Where  the  substantial  question  to  be  tried  is  the  existence  of  a 
custom  affirmed  by  the  defendant,  he  is  entitled  to  begin,  although 
the  plaintiff's  counsel  alleges  that  he  seeks  to  recover  real  damages. 
Bastard  v.  Smith,  2  M.  &  E.  129.— Tindal,  L.  C.J. 

In  an  action  against  the  maker  of  a  promissory  note  for  lOOZ,,  the 
defendant  pleaded  that  it  was  agreed  between  him  and  the  payee,  at 
the  time  of  making  the  note,  that  the  note  was  to  be  paid  by  his 
carrying  goods  for  the  payee,  and  that  it  was  indorsed  to  the  plaintiff 
without  consideration.  Replication,  that  the  plaintiff  gave  a  consider- 
ation of  49Z.  for  it : — Held,  that  on  this  issue  the  defendant  must 
begin  ;  and  that  if  he  ottered  no  evidence,  the  plaintiff  was  entitled  to 
•a  verdict  for  49l.     Edwards  v.  Jones,  7  C.  &  P.  G33. — Alderson,  B. 

In  an  issue  under  the  Interpleader  Act,  the  plaintiff  averred  in  the 
declaration,  that  certain  goods  were  not  the  property  of  the  jjlaintiffs, 
or  either  of  them.  Plea,  that  the  goods  were  the  property  of  the 
plaintiffs,  or  one  of  them: — Held,  that  on  this  issue  the  defendant 
had  the  right  to  begin.  Hudson  v.  Brown,  8  C.  &  P.  774. — Abinger, 
Lord. 

In  assumpsit  for  wrongfully  dismissing  a  teacher  in  a  school  before 
the  expiration  of  a  year,  for  which  he  was  engaged,  and  the  defendant 
pleaded  only  a  special  plea,  justifying  the  dismissal,  upon  which  issue 
was  taken: — Held,  that  on  this  issue  the  defendant  was  entitled  to 
begin.     Harnett  v.  Johnson,  [)  C.  &  P.  206.— Rolfe,  B. 

In  an  action  of  trespass  for  taking  the  plaintiff's  goods,  the  defen- 
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dant  pleaded, — first,  as  to  part  of  the  goods,  that  he  took  them  as  a 
distress  for  an  annuity  paj'able  to  M.  A.  ;  and  secondly,  as  to  the 
residue,  he  justified  the  taking  as  a  distress  for  rent  due  to  J.  A. 
Replication,  to  the  first  plea,  that  the  annuity  was  not  in  arrear ;  and 
to  the  second,  non  tenuit: — Held,  that  on  these  pleadings  the  de- 
fendant was  entitled  to  begin.  Asian  v.Perhes,  9  C.  &  F.  231. — 
Patteson,  J. 

To  an  action  to  recover  damages  for  the  non-performance  of  several 
contracts,  by  which  the  defendant  undertook  to  d-sliver  divers  quanti- 
ties of  spelterwithin  certain  specified  times,  the  defendant  pleadeci,  first, 
that  the  plaintiff  induced  him  to  enter  into  the  contracts  by  fraud,  covin, 
and  misrepresentation;  and  second,  that  he  would  have  delivered  the 
spelter  within  the  time  specified,  but  was  hindered  from  so  doing  by 
the  fraud,  &c.  of  the  plaintiff: — Held,  that  the  defendant  had  the 
right  to  begin.     Stcinkeller  v.  Newton,  9  C.  &  P.  313. — Tmdal,  L.  C.J. 

If  in  assumpsit  the  defendant  i)lead  his  discharge  under  the  Insol- 
vent Debtors  Act,  and  no  other  plea,  and  the  plaintiff  by  his  replica- 
tion deny  the  plea,  the  defendant  must  begin.  Lambert'v.  Hale,  9  C. 
&  P.  506.— Parke,  B. 

In  assumpsit  by  the  holder  against  the  acceptor  of  a  bill  of  e.xchange, 
the  declaration  stated  that  the  drawer  indorsed  to  the  plaintiff.  The 
defendant  pleaded,  that  the  bill  was  drawn  and  accepted  for  his 
accommodation,  and  handed  to  the  drawer  that  he  might  get  it  dis- 
counted ;  that  the  drawer  indorsed  it  in  blank,  and  dehvered  it  to  one 
A.  to  get  it  discounted,  who,  against  good  faith,  dehvered  it  to  the 
plaintiff,  for  a  purpose  unknown  to  the  defendant,  of  all  which  facts 
the  plaintiff  had  notice: — Held,  that  on  this  state  of  the  pleadings 
the  defendant  must  begin.  Lees  v.  Hnffstadt,  9  C.  &  P.  599. — Gur- 
ney,  B. 

To  an  action  by  the  indorsee  of  a  promissory  note  against  the 
maker,  the  defendant  pleaded,  that  after  the  blank  indorsement,  and 
before  the  delivery  of  the  note  to  the  plaintiff,  it  was  in  the  hands  of 
G.  v.,  as  the  lawful  owner,  at  the  time  of  making  an  order  of  nisi 
prius,  whereby  the  note  and  the  claim  of  G.  V.  thereon  were  referred 
to  arbitration  ;  that  the  note  was  fraudulently  delivered  to  the  plaintiff 
by  G.  V.  after  the  making  of  the  order,  and  before  any  award  was 
made ;  and  that  the  plaintiff  took  the  note  with  the  full  knowledge  of 
the  premises.  The  replication  traversed  the  knowledge  of  the  plain- 
tiff. Notice  was  given  to  the  plaintiff,  to  prove  the  consideration 
given  by  him  :— Held,  that  under  these  pleadings,  the  burden  of 
proof  lay  upon  the  defendant,  and  that  he  was  bound  to  begin.  Smith 
V.  Martin,  11  Law  J.,  Ex.  129. — Abinger,  Lord. 

In  debt,  the  declaration  was  for  40/.,  for  goods  sold,  and  for  40/.  on 
an  account  stated  ;  the  particulars  of  demand  were  for  a  balance  of 
29/.  10,9.  ;  but  in  the  particulars  no  credits  were  given,  or  dates 
specified.  The  defendant  pleaded  a  general  plea  of  payment  to  the 
whole  declaration  : — Held,  that  under  these  circumstances  the  defen- 
dant must  begin.     Birt  v.  Lei(jh,  1  Car.  &  K.  fill.— Pollock,  L.  C.  B. 

In  an  action  for  selling  oil  for  the  hair  in  bottles,  and  with  envelopes 
resembling  those  of  the  plaintiff's,  the  defendant  pleaded,  that  the  oil 
sold  by  the  plaintiffs  was  prepared  from  oil  of  an  inferior  quality,  and 
was  useless  and  valueless,  and  that  the  plaintiffs  knew  it;  and  that 
the  oil  sold  by  the  plaintiffs  was  by  reason   thereof  a  fraud  on   all 
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persons  buying  the  same.  The  plaintiffs  repHed  de  injuria : — Held, 
that  on  these  pleadings,  the  defendant  was  entitled  to  begin.  Row- 
land V.  Berhens,  1  Car.  &  K.  46. — Abinger,  Lord. 

To  an  action  of  trespass  qu.  cl.  fr.,  the  defendant  justified  the  entry, 
S:c.,  for  the  purpose  of  removing  an  obstruction  to  his  enjoyment  of 
a  right.  The  replication  traversed  the  right : — Held,  that  on  the 
counsel  for  the  plaintiff,  at  the  trial,  declining  to  say  that  they  intended 
to  proceed  for  substantial  damages,  the  judge  rightly  decided  that  the 
defendant  should  begin.  Chaprnan  v.  Rawson  and  others,  15  Law  J., 
Q.  B.  225.— Tindal,  L.  C.  J. 

hi  ejectment  where  the  lessor  of  the  plaintif!"  claims  title  to  the 
premises  as  devisee  under  the  testator's  will,  the  execution  of  which 
is  admitted  by  the  defendant,  who  claims  title  to  the  same  premises 
under  a  will  subsequently  executed  by  the  testator  : — Held,  that  the 
defendant  should  begin.  Doe  d.  Bather  v.  Brayne  and  another,  MS. 
Salop  Spring  Assizes,  1847. — Gaselee,  Serjeant. 
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A  nolle  jjrosequi  is  a  bar  to  a  future  action^  The  plaintiff  on  a 
declaration  containing  several  counts,  after  the  defendant  had  suflE'ered 
judgment  by  default,  entered  upon  the  record  a  nolle  prosequi  to 
some  of  the  counts,  and  afterwards  commenced  an  action  on  the  sub- 
ject to  which  such  counts  were  applicable.  The  court  held,  that  such 
nol.  pros,  after  judgment  was  equivalent  to  a  retraxit,  and  a  bar  to 
any  future  action.     Bowden  v.  Home,  7  Bing.  714. 

Where  a  nolle  prosequi  is  entered  on  a  plea,  going  to  the  whole 
cause  of  action,  the  defendant  is  entitled  to  judgment  upon  the  whole 
record.     Peters  v.  Croft,  6  Scott,  897. 

Nolle  prosequi,  effect  of,  in  pleading^  To  a  declaration  in  assump- 
sit for  goods  sold  and  money  had  and  received,  damages  100/.,  the 
defendant  pleaded,  first,  non  assumpsit;  secondly,  the  statute  of 
hmitations;  thirdly,  payment;  fourthly,  a  set-off  of  58Z.  15s.  on  a 
judgment,  and  of  200/.  for  money  paid,  &c.  The  plaintiff,  by  his 
replication,  joined  issue  on  the  first  plea,  and  traversed  the  others, 
except  as  to  so  much  of  the  plea  of  set-off  as  related  to  the  judgment, 
and  as  to  that  replied,  that  he  would  not  further  prosecute  his  suit,  in 
res])ect  of  so  many  of  the  promises  in  the  declaration  as  were  satisfied 
by  the  said  judgment  being  so  set  off. 

On  the  trial,  the  j)laintifi'  proved  the  defendant  was  indebted  to  him 
in  28/.  I6s.  lie/,  only,  and  that  no  part  of  that  sum  was  barred  by  the 
statute  of  limitations.  Some  of  the  items  in  the  plaintiff's  particulars 
of  demand  were  barred  by  the  statute.  No  evidence  was  given  of  any 
payment  by  the  defendant,  or  of  any  set-off,  exce])t  as  admitted  on  the 
record  : — Held,  that  the  nolle  prosequi  Avas  entered  to  the  whole 
cause  of  action;  that  the  verdict  should  be  entered  for  the  defendant 
upon  the  first  and  second  issues ;  and  for  the  plaintiff  on  the  third 
and  fourth ;  and  that  the  defendant  was  entitled  to  judgment  on  the 
whole  record.     Amor  v.  Cuthbert,  10  Law  J.,  C.  P.  274. 

Nolle  prosequi,  co-defendant,  entering  of]     A  nolle  prosequi  against 
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one  of  two  defendants  may  be  entered  at  the  trial  of  the  cause  upon 
the  nisi  prius  record  ;  but  nolle  prosequi  is  not  proved  by  the  pro- 
duction of  the  issue  roll,  which  is  not  a  record  of  the  court  until 
brought  in  and  entered  upon  the  roll.  Pagan  v.  Dawson  and  another, 
11  Law  J.,  C.  P.  319. 

NON  PROS. 

Nan  j)ros. — one  of  several  defendants  not  entitled  to  judgment.']  In 
trespass  against  several  defendants,  one  defendant  who  has  alone  de- 
manded a  declaration,  which  has  not  been  delivered,  is  not  entitled  to 
sign  judgment  of  non  pros,  for  all  the  defendants.  Hamlet  v.  Breedon, 
4  Man.  &  G.  909  ;  S.  C.  nom.    Hamlet  v.  Bingham,  5  Scott  N.  S.  889. 

Non  pros,  for  not  declaring.']  If  a  demand  of  declaration  has  been 
served,  and  time  to  declare  is  obtained,  the  defendant  may  sign  judg- 
ment of  non  pros,  without  a  fresh  demand  of  declaration.  Wells  v. 
Hare,  1  Dowl.  366. 

The  defendant  being  entitled  to  sign  judgment  of  non  pros,  for  want 
of  a  declaration,  the  plaintiff's  attorney,  to  prevent  the  non  jjros.,  ob- 
tained a  rule  to  discontinue  on  payment  of  costs  ;  instead  of  comply- 
ing with  such  rule,  as  soon  as  it  had  expired,  he  served  the  defendant 
with  a  declaration: — Held,  a  fraud  on  the  proceedings  of  the  court; 
and,  the  defendant  having  entered  up  judgment  of  non  pros.,  the  court 
refused  to  set  it  aside.  Ariel  v.  Barrow,  8  Bing,  3/5;  1  Law  J.,  C.  P. 
117;  1  M.  &Sc.  581. 

Nonpros.,  appearance  must  be  complete  and  regular.]  In  an  action 
against  several  defendants,  a  judgment  of  non  pros,  cannot  be  signed 
until  all  have  appeared.     Palmer  v.  Feistel,  2  Dowl.  50". 

The  defendant  entered  an  irregular  appearance  within  the  eight 
days ;  the  plaintiff  tjave  him  notice  of  the  irregularity,  and  he  promised 
to  examine  and  correct  it,  but,  in'^tead  of  doing  so,  entered  a  new  ap- 
pearance in  the  next  term  in  a  fresh  book,  and  demanded  a  declara- 
tion ;  and  the  plaintiff  not  declaring  in  due  time,  the  defendant  signed 
judgment  of  non  pros.  The  court  held,  that  the  irregular  appearance 
might  have  been  corrected  in  the  book,  and  set  aside  the  judgment  of 
non  pros. ;  the  costs  to  be  costs  in  the  cause.  Bate  v.  Bolton,  2  C.  M. 
&  R.  365;  4  Dowl.  160;    1  T.  &  G.  148. 

Non  pros,  on  an  imperfect  application.]  Where  the  plaintiff  replies 
that  he  is  satisfied  on  j)ayment  of  money  into  court,  the  defendant  is 
entitled  to  judgment  of  non  pros,  on  the  other  pleas.  Emmett  v.  Stan- 
den,  3  Mee".  &  W.  497 ;  7  Law  J.,  Ex.  198  ;  6  Dowl.  591  ;  and  Top- 
ham  V.  Kidmore,  5  Dowl.  676. 

Non  pros,  for  not  entering  issue.]  After  a  judge's  order  for  time  to 
enter  the  issue,  the  defendant  may  sign  judgment  of  non  i)ros.  imme- 
diately on  the  expiration  of  the  time,  without  giving  the  plaintiff 
twenty-four  hours  more.     Davies  v.  Cooper,  4  Doug.  5. 

But  a  non  pros,  for  not  entering  the  issue  pursuant  to  rule  is  irre- 
gular after  notice  of  trial.     Howell  v.  Jacobs,  5  Dowl.  394. 
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"Non  pros.,  motion  to  set  aside — affidavit.  The  affidavit  in  support 
of  a  motion  to  set  aside  a  judgment  of  non  pros.,  should  state  either 
that  there  is  a  ^ood  cause  of  action  on  the  merits,  or  that  there  is  a 
present  cause  of  action.     Cortessos  v.  Hume,  2  Dowl.  134. 

Jiidrpnent  of  non  pros,  signed  too  .loon.^  Whether  an  appearance  be 
entered  in  term  or  vacation,  the  plaintiff  has  the  whole  of  the  term 
next  followinof  to  declare  in ;  and  therefore  where  an  ap])earance  was 
entered  in  Easter  term,  and  judgment  of  non  pros,  signed  in  Trinity 
term,  it  was  held  that  the  judgment  was  irregular.  Foster  v.  Pryme,  8 
Mee.  &  W.  664. 

NONSUIT. 

Nonsnit,  ^notion  to  enter.']  If  the  counsel  for  a  defendant  has  ad- 
dressed the  jury  and  examined  witnesses,  he  has  no  right  then  to 
address  the  judge  for  a  nonsuit.     Roberts  v.  Croft,  7  C  &  P.  376. 

The  court  will  not  entertain  an  application  for  a  nonsuit  upon  an 
objection  taken  at  the  trial,  but  not  reserved  by  the  judge.  Matthews 
V.  Smith,  2  Y.  &  J.  426. 

A  party  can  only  move  to  enter  a  nonsuit  where  leave  has  been 
given  by  the  judge  at  the  trial.  Ricketts  v.  Barman,  4  Dowl.  578,  B.  C. 
The  court  have  no  authority  to  direct  a  nonsuit  to  be  entered,  unless 
leave  has  been  reserved  to  the  defendant  to  make  a  motion  for  that 
purpose  at  the  time  of  the  trial.  Morgan  v.  Harris,  2  C.  &  J.  461 ;  I 
Law  J.,  Ex.  143  ;   1  Dowl.  570. 

Where  it  does  not  appear  by  the  notes  of  the  under-sheriff  that 
leave  has  been  reserved  to  move  to  enter  a  nonsuit,  the  court  will  not 
entertain  a  motion  for  that  purpose.  Beverley  v.  Walter,  S  Dowl.  418. 
Where  the  judge  at  Nisi  Prius  improperly  gives  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  the  court,  to  prevent  the  party  being 
deprived  of  the  benefit  intended  for  him,  will  allow  him  to  move  to 
arrest  the  iudgment,  if  such  appears  to  them  the  course  which  should 
be  ])ursued.  D'Oyley  v.  Roberts,  3  Bing.  N.  C.  835  ;  6  Law  J.,  C.  P. 
279  ;  5  Scott,  40. 

Nonsuit,  plaintiff's  consent  necessary. ]  At  the  close  of  the  plaintiff's 
case,  the  judge  being  pressed  to  nonsuit,  although  he  had  a  strong 
impression  that  there  was  no  evidence  for  the  jury,  refused  ;  but  re- 
served leave  to  the  defendant  to  move  to  enter  a  nonsuit.  The  case 
afterwards  went  to  the  jury,  and  after  consulting  several  hours,  they 
came  into  court  and  said  they  could  not  agree  ;  upon  which  his  lord- 
ship, acting  upon  his  first  impression,  that  there  was  no  evidence  to  go 
to  the  jury,  directed  the  plaintiff  to  be  called,  and  nonsuited  him: — 
Held,  that  the  judge  had  no  jjower  to  nonsuit  the  plaintiff. 

Held,  secondly,  on  the  motion  for  a  new  trial,  that  as  the  plaintiff 
gave  his  consent  to  be  nonsuited,  if  the  court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury,  conditionally,  that  he 
had  the  chance  of  a  verdict  of  the  jury  in  bis  favour;  and  as,  by 
what  took  ])lace,  he  was  deprived  of  that  chance,  the  plaintiff  was 
not  in  the  same  situation  as  if  the  verdict  had  passed  for  him,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit ;  and  it  was  not 
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open  to  the  defendant  to  contend,  that  there  was  no  evidence  to 
go  to  the  jury.  Dewar  v.  Furday,  3  Ad.  &  E.  166;  4  Law  J.,  K.  B. 
164;  4  N.  &  M.  633. 

Nonsuit  where  there  are  several  defendants.']  The  court  held,  in  an 
action  ap^ainst  several  joint  defendants,  if  one  of  them  have  a  verdict, 
the  plaintiff  cannot  be  nonsuited  as  to  the  others.     Revell  v.  Browne, 

2  M.&  P.  IS. 

But  one  of  several  defendants  suffering  judgment  by  default  does 
not  preclude  a  nonsuit.     Murphy  v.  Donlan,  5  B.  &  C.  178. 

Nonsuit,  lohere  some  issues  found  for  defendant  and  some  for  plain- 
tiff-'] A  verdict  had  been  entered  for  the  defendant  on  two  issues, 
and  for  the  plaintiff  on  two  others,  but  which,  it  was  admitted,  could 
not  be  supported,  if  the  court  should  be  of  opinion  that  a  variance  was 
fatal ;  and  the  judge  reserved  liberty  to  enter  a  nonsuit  accordingly. 
The  court  held,  that  the  court  might  direct  a  nonsuit  to  be  entered, 
notwithstanding  the  issues  found  for  the  defendant.  Shepherd  v.  Bishop 
of  Chester,  4  M.  &  P.  130;  6  Bing.  437. 

Nonsuit,  motion  to  set  aside.]  Submitting  to  a  nonsuit  in  deference 
to  the  opinion  of  the  judge  at  the  trial,  which  opinion  is  incorrect, 
does  not  estop  the  plaintiff  from  moving  to  set  aside  such  nonsuit. 
Alexander  v.  Barker,  2  C.  &  J.  133  ;  2  Tyrw.  140;  and  Sweet  v.  Lee, 
4  Scott  N.  R.  77,  86. 

It  is  no  ground  for  setting  aside  a  nonsuit  that  the  plaintiff  applied 
for  it  after  the  judge  began  summing  up.  Simpson  v.  Clayton,  2  Bing. 
N.  S.  467;  2  Scott,  291. 

If  the  plaintiff  be  nonsuited  without  his  consent  a  new  trial  will  be 
granted.     Dewar  v.  Purdy,  4  N.  &  M.  633  ;  3  Ad.  &  E.  166. 

Where  a  plaintiff,  of  his  own  accord,  elects  to  be  nonsuited,  he 
cannot  afterwards  move  to  set  aside  that  nonsuit.  Barnes  v.  Whitemaii, 
ODowl.  181,  B.  C. 

Vv'here  the  plaintiff  was  nonsuited  through  the  neglect  of  the  attor- 
ney's clerk  to  attend  in  court,  the  court  refused  to  set  aside  the  non- 
suit, except  upon  the  terms  of  the  plaintiff's  attorney  paying  the 
costs  occasioned  by  the  defendant's  attending  to  try.   White  v.  Sandell, 

3  Dowl.  798,  Ex. 

Nonsuit  through  the  neglect  of  the  attorney.]  On  setting  aside  a 
nonsuit,  occasioned  by  the  neglect  of  an  attorney  to  deliver  briefs  to 
counsel,  and  to  procure  the  attendance  of  witnesses,  the  court  will  not 
require  the  attorney  to  pay  costs  as  between  attorney  and  client,  if 
satisfied  that  he  had  reasonable  ground  to  suppose  that  the  cause 
would  not  be  called  on  so  early.  Proudstone  v.  Tremlow,  1  Law  J., 
Ex.175. 


NOTICE  OF  ACTION. 

Form  of  notice  of  action.]  The  .'"orm  of  the  notice  of  action  is  im- 
material,  provided  it  be  intelligible.  Gimbert  v.  Coyney,  1  M'Clel.  & 
Y. 469. 

A  notice  for  local  trespasses,  if  it  be  correct  in  fact,  though  not 
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accurate  as  a  technical  description  of  the  premises,  suffices.  Gibbs  v. 
Stead,  S  B.  &  C.  528. 

A  misdescription  of  the  warrant  alleged  to  have  been  illegally 
granted  will  vitiate  th  enotice.  Aked  v.  Stocks,  4  Bing.  509 ;  1  M.  & 
P.  340. 

A  notice  given  xinder  a  particular  statute  must  show  that  the  party 
was  "acting  in  execution  of  the  act."  Towsey  v.  White,  7  D.  &  B. 
810;   5  B.  &  C.  125. 

A  notice  may  be  given  by  attorney  in  partnership,  and  need  not 
contain  the  Christian  names  of  the  members  of  the  firm.  James  v. 
Sivift,  4  B.  &  C.  G81 ;  2  C.  &  P.  237. 

In  a  notice  of  action  the  month  is  computed  exclusive  of  the  day  of 
serving  the  notice  and  the  day  of  suing  out  the  writ.  Young  v.  Higgon, 
6  Mee.  &  W.  49  ;  8  Dowl.  213. 

When  notice  of  action  should  be  given,  its  omission  is  a  bar  to  the 
plaintiff's  right  of  action  altogether.     Towsey  v.  White,  5  B.  &  C.  125. 

Notice  of  action,  where  required.']  Notice  of  action  is  only  required 
where  the  party  sued  had  reasonable  ground  for  supposing  that  he  was 
acting  legally,  not  where  wrong  done  wholly  without  authority.  Cook 
V.  Leonard,  6  B.  &  C.  351  ;  Norris  v.  Smith,  2  P.  &  D.  353;  Wright 
V.  Wales,  5  Bing.  336  ;  Butler  v.  Ford,  ]  C.  &  M.  GG2. 

Notice  is  not  necessary  where  a  party  had  held  a  particular  office, 
but  the  appointment  to  which  in  fact  had  not  been  renewed.  Lidster 
v.  Borrow,  9  Ad.  &  E.  654, 

Notice  must  be  given  where  the  act  is  done  by  subordinate  officers  ; 
and  evidence  of  their  acting  officially  is  sufficient,  without  strict  proof 
of  appointment.     Butler  v.  Ford,  3  Tyrw.  677  ;   1  C.  &  M.  662. 

Under  a  statute  that  notice  should  be  given  to  parochial  officers  for 
anything  done  in  pursuance  of  the  act,  applies  only  to  torts,  not  to 
actions  on  contracts.     Fletcher  v.  Greenwell,  4  Dowl.  166. 

Notice  need  only  be  given  where  a  thing  is  done  by  virtue  of  a 
statute,  and  not  where  done  in  contravention  of  it.  Charlesworth  v. 
Rudgard,  1  C.  M.  &  R.  498  ;  4  Tyrw.  124. 

A  justice  of  the  peace  is  not  entitled  to  notice  where  the  jury  think 
he  is  not  acting  under  a  bona  fide  impression  that  what  he  did  was 
within  the  scope  of  his  duty.  James  v.  Saunders,  10  Bing.  429;  4 
M.  &Sc.  316. 

Notice  must  be  given  though  the  act  be  wrongful.  Wedge  v. 
Berkley,  1  N.  &  P.  665. 

The  2  Geo.  3,  c.  28,  giving  further  protection  to  parties,  does  not 
deprive  them  of  right  to  notice  under  24  Geo.  2,  c,  44.  Rogers  v. 
Broderip,  9  D.  &  R.  194. 

A  party  entering  bona  fide  under  a  warrant  of  the  commissioners 
of  the  Southwark  Coiirt  of  Requests,  is  entitled  to  fourteen  days' 
notice  of  action.  Cook  v.  Clark,  10  Bing.  19;  3  M.  &  Sc.  371;  2 
Dowl.  P.  C.  732. 

A  toll  collector  who  exacts  too  large  a  toll  is  entitled  to  notice  of 
action  under  the  words  "  any  person  for  anything  done  in  pursuance 
of  the  act."     Waterhouse  v.  Keen,  4  B.  &  C.  200. 

Where  an  act  provided  that  a  ])laintifF  should  not  recover  in  any 
action  for  anything  done  in  pursuance  of  the  act,  unless  twenty-one 
days'  notice  of  action  should  be  given  : — Held,  that  defendant  must 
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plead  the  want  of  such  notice,  or  he  could  not  avail  himself  of  it. 
Davey  v.  Warne,  14  Mee.  &  W.  199  ;  15  Law  J.,  Ex.  253. 

The  71st  sec.  of  7  &  8  Geo.  4,  c.  29,  protects  all  persons  who  act 
under  the  bona  fide  and  reasonable  belief  that  they  are  acting  under 
the  provisions  of  that  statute.  Hughes  v.  Buckland,  15  Mee.  &  W. 
346;   3  Dowl.  &  L.  702;    15  Law  J.,  Ex.  233. 

Therefore,  where  A.,  who  was  fishing  very  near  a  private  fishery, 
had  his  nets  seized,  and  was  taken  into  custody  by  the  owner  of  the 
fishery,  under  the  provisions  of  the  stat.  7  &  8  Geo.  4,  c.  29,  ss.  35  & 
63,  who  in  so  doing  acted  under  a  bona  fide  and  reasonable  beUef 
that  the  spot  where  the  arrest  and  seizure  took  place  was  within  the 
hmits  of  his  fishery: — Held,  that  he  was  entitled  to  notice  of  action, 
and  the  other  protection  granted  by  that  section.     lb. 

The  members  of  a  board  for  repair  of  the  highways  in  the  parish 
of  B.,  having  resolved  that  the  surveyor  should  be  directed  to  open 
the  locus  in  quo  to  the  public,  on  the  suggestion  that  there  was  an 
ancient  right  of  footway  over  it,  the  surveyor  did,  in  pursuance  of 
such  resolution,  remove  a  gate  obstructing  such  supposed  right  of 
footway.  An  action  of  trespass  being  brought  against  the  members 
of  the  board  and  the  surveyor  :  —Held,  that  they  were  entitled  to 
twenty-one  days'  notice  of  action,  under  5  &  6  Will.  4,  c.  50,  s.  109, 
it  being  admitted  that  the  act  was  done  bona  fide.  Smith  v.  Hopper 
and  others,  16  Law  J.,  Q.  B.  93. 

County  magistrates  who,  acting  under  3  &  4  Vic.  c.  84,  s.  6,  convict 
a  party  of  an  otience  under  the  2  &  3  Vic.  c.  71,  are  entitled  to  the 
privileges  of  a  metropoUtan  police  magistrate,  under  the  last  men- 
tioned statute,  and,  therefore,  to  the  same  limitation  of  three  months 
upon  any  action  against  them,  which  a  police  magistrate  would  have 
had.  The  Metropolitan  Police  Acts  are  not  local  and  personal  acts, 
or  acts  of  a  local  and  personal  nature  within  the  statute  5  &  6  Vic.  c. 
97.     Barnett  v.  Cox  and  another,  16  Law  J.,  Q,.  B.  80. 

Notice  of  action— surveyor  of  highways.']  An  action  was  brought 
against  a  survej'or  of  highways  for  allowing  and  causing  a  heap  of 
gravel,  which  had  been  placed  for  the  purposes  of  the  repair  of  the 
highway,  to  remain  upon  it,  without  taking  any  care  or  precaution  to 
guard  against  damage  to  jjersons  passing  along  it,  contrary  to  his  duty 
in  that  behalf : — Held,  that  the  action  was  brought  for  a  "  thing  done 
in  pursuance  of,  or  under  the  authority  of,"  stat.  5  &  6  Will.  4,  c.  50, 
and  therefore,  that  he  was  entitled  to  notice  of  action  by  virtue  of  sec. 
109  of  that  act.     Davis  v.  Curling,  15  Law  J.,  Q.  B.  56  ;  10  Jur.  69. 

Notice  of  action — railway  company — negligence^  By  the  London 
and  Brighton  Railway  Company's  Act,  the  company  was  empowered 
to  make  and  maintain  a  railway;  all  persons  were  to  have  liberty  to 
use  the  same,  with  carriages  j)roperly  constructed,  upon  payment  of 
tolls ;  and  the  company  was  empowered  to  provide  locomotive  engines 
and  carriages  for  the  conveyance  of  passengers  and  goods.  It  was  also 
enacted,  that  no  action  should  be  brought  against  any  person  for  any 
thing  done  or  omitted  to  be  done  in  pursuance  of  the  act,  without 
twenty  days'  notice: — Held,  that  the  corajjany  was  not  entitled  to 
notice  where  an  action  was  brought  against  them  for  negligence  in 
carrying  a  passenger,  as  they  were  sued  merely  as  carriers,  and  not 
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for  anything  done  or  omitted  under  the  act.  Carpue  v.  London  and 
Brighton  Ruilwai/  Company,  5  Q.  B.  747  ;  3  Railw.  Cas.  692  ;  Dav.  & 
M.  COS. 

A  raihvay  company  is  not  entitled  to  notice  of  action  for  negligence 
in  carrying  goods.  Palmer  v.  Grand  Junction  Railway  Company,  4 
Mee.  &'W.  749  ;  7  Dowl.  732. 

Notice  of  action  to  justices— form,  of]  A  notice  of  action  to  justices, 
under  24  Geo.  2,  c.  44,  stated  the  cause  of  action  thus: — "for  that 
you,  on  the  10th  May,  1844,  with  force  and  arms,  caused  an  assault 
to  be  made  upon  me,  and  then  caused  me  to  he  beaten,  &c.,  and  to  be 
forced  and  compelled  to  go  along  divers  public  streets  and  roads,  &c., 
to  a  certain  prison,  to  wit,  at  Louth,  in  &c.,  and  to  be  unlawfully  im- 
prisoned and  kept  in  prison  there  for  forty  days  then  next  following," 
&c.  At  the  trial,  the  })roof  was  confined  to  the  imprisonment  in  the 
gaol  at  Louth,  under  an  invalid  warrant  of  the  defendants  : — Held, 
that  the  notice  sufficiently  stated  the  place  of  the  injury,  so  as  to 
enable  the  plaintiff  to  recover  in  respect  of  such  imprisonment. 
Jacklin  v.  Fytche,  14  Mee.  &  W.  3S1 ;   15  Law  J.,  Ex.  102. 

A  notice  of  action  to  a  magistrate,  under  24  Geo.  2,  c.  44,  need  not 
state  the  form  of  action  ;  it  is  sufficient  to  state  the  cause  of  action. 
"You  having,  on  the  14th  day  of  October,  1843,  caused  me  to  be 
apprehended  and  committed  to  a  certain  gaol  in  M.,  and  to  be  there 
imprisoned,  &c.,  I  shall,  &c.,  cause  a  writ  of  summons  to  be  sued  out, 
&c.,  against  you  for  the  said  imprisonment : — Held,  sufficient.  Prickett 
V.  Gratrex,  15  Law  J.,  M.  C.  145  ;  10  Jur.  566,  Q.  B. 

Notice  of  action  to  surveyors  of  hic/Jnvays  informally  appointed.'] 
The  defendants,  who  had  been  appointed  surveyors  of  the  highways, 
but  in  an  informal  manner,  bona  fide  believing  themselves  to  be  such 
surveyors,  and  to  have  been  duly  appointed,  cut  down  a  tree  which 
overhung  the  highway,  and  was  a  nuisance  to  it: — Held,  that  they 
were  entitled  to  notice  of  action  under  the  Highway  Act,  5  &  6  Will.  4, 
c.  50,  s.  100,  as  for  a  thing  done  in  pursuance  of  the  act.  Huggins  v. 
Waydey  and  another,  16  Law  J.,  Ex.  136. 

Notice  of  action  under  Metropolitan  Police  Act,  form  of.]  Under 
10  Geo.  4,  c.  44,  s.  41,  which  requires  "  that  notice  in  writing  of  such 
action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant,"  &c., 
a  notice  omitting  to  state  either  the  time  or  place  of  the  committing 
of  the  act  complained  of  is  insufficient. 

The  meaning  of  the  provisions  of  10  Geo.  4,  c.  44,  and  of  24  Geo. 
2,  c.  44,  in  this  respect,  is  substantially  the  same,  and  the  same  effect 
is  to  be  given  to  both.  Breese  v.Jerdein  and  others,  12  Law  J.,  Q.  B.  234, 

Notice  of  action — sufficiency  of  time  and  place.]  A  notice  of  action 
against  special  constables  stated  the  action  to  be  brought  for  false 
imprisonment,  committed  by  the  defendants  in  arresting  and  imprison- 
ing the  plaintiff  at  St.  Asaph,  in  the  county  of  Fhnt,  on  Tuesday  the 
30th  of  January  last,  on  a  charge  of  felony,  and  taking  him  thence  in 
custody  to  Denbigh,  and  detaining  him  in  custody  upon  such  charge 
for  twelve  hours ;  and  also  for  causing  him  to  be  taken  before  divers 
of   her  Majesty's  justices  of  the  peace  at  Den!)igh,  on  the  31st  of 
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January  in  the  year  aforesaid,  on  the  said  charge  of  felony  : — Held 
that  the  time  and  place  of  committing  the  grievance  were  sufficiently 
specified.     Johnes  v.  Nicholls  and  another,  14  Law  J.,  Ex.  42. 

Notice  of  action — attorney's  address — attorney  on  record.']  The 
24  Geo.  2,  c.  44,  s.  1,  which  requires  that  the  notice  of  action  against 
a  justice  of  the  peace  shall  be  indorsed  with  the  name  and  place  of 
abode  of  the  attorney  suing  out  the  same,  is  satisfied  where  the 
attorney  indorses  his  office  of  business,  though  he  actually  resides 
elsewhere.  It  is  no  objection  to  such  notice,  that  a  different  person 
appears  to  be  the  attorney  on  the  record.  Roberts  v.  Williams,  5  Law 
J.,  M.  C.  23;  5  Tyrw.  583;  4  Dowl.  486. 

NOTICE  OF  TRIAL. 

Short  notice  of  trial  if  necessary. 1  "Where,  by  a  judge's  order,  the 
defendant  is  under  terms  of  taking  short  notice  of  trial,  if  necessar)% 
he  is  not  bound  to  take  short  notice  if  he  puts  in  a  plea  sufficiently  early 
to  enable  the  plaintiff  to  give  full  notice  of  trial.  Nicholl  v.  Forshall, 
15  Law  J.,  Q.  B.  203. 

Even  though  a  defendant  be  under  terms  "  to  take  short  notice  of 
trial  if  necessary,"  he  is  nevertheless,  entitled  to  full  notice  if  there  be 
time  for  giving  it.  Hitching  v.  Farrow,  9  Jur.  809,  B.  C. — Wightman,  J. 

Where  the  defendant  is  under  terms  to  take  short  notice  of  trial 
for  the  last  sittings  in  term,  he  is  not  bound  to  take  short  notice  for 
the  sittings  after  term.     Isaacs  v.  Windsor,  3  Doug.  430. 

A  judge's  order  for  time  to  plead  imposed  the  terms  of  taking  short 
notice  of  trial,  if  necessary,  whether  tried  before  the  sheriff  or  not. 
The  court  held,  that  the  plaintiff,  neglecting  to  try  on  the  next  prac- 
tical day  on  which  the  sheriff  sat  after  issue  joined,  was  bound  to  give 
full  notice  of  trial  for  any  subsequent  day.  Dignam  v.  Ibbotson,  3 
Mee.  &  W.  431. 

Where  a  defendant  is  under  terms  to  accept  short  notice  of  trial  for 
the  first  sittings  in  term,  and  the  plaintiff,  without  any  default  on  the 
part  of  the  defendant,  is  unable  to  reply,  so  as  to  give  such  notice,  a 
short  notice  of  trial  for  the  second  sittings  is  irregular.  White  v. 
Clarke,  8  Dowl.  730,  B.  C. 

An  undertaking  to  accept  short  notice  of  trial  does  not  entitle  the 
plaintiff  to  give  short  notice  of  countermand.  King  v.  Jones,  2 
Law  J.,  Ex.  1  ;  1  C.  &  ^L  71  ;  and  Sutton  v.  Burnett,  2  Law  J., 
Ex.  2. 

Short  notice  of  trial  for  one  sitting  does  not  apply  to  a  subsequent 
sitting.]  A  judge's  order,  binding  the  defendant  to  take  short  notice 
of  trial  "  for  the  sittings  in  or  after  Easter  term''  does  not  authorize 
the  plaintiff  to  give  short  notice  of  trial  for  any  subsequent  sittings. 
Slatter  v.  Painter,  8  Mee.  &  W.  G72  ;  10  Law  J.,  Ex.  47G  ;  and  Dig- 
nam V.  Mootyn,  7  Law  J.,  Ex.  13G ;  G  Dowl.  54/. 

Notice  of  trial  for  sittings  after  term.]  Where  the  notice  of  trial 
was  given  generally  for  the  sittings  after  term,  without  si)ecifyinn-, 
according  to  the  rule  of  Hilary,  23  Geo.  3,  (C.  P.)  at  the  first  or  ad- 
journed sittings,  but  the  defendant  took  steps  for  trying  at  the  latter, 
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and  could  not  have  been  misled  : — Held,  that  the  objection  had 
been  waived  by  him.  Yoiinge  v.  Fisher,  2  Dowl.  N.  S.  63/ ;  2  Scott 
N.  S.  893. 

Short  notice  of  trial  does  not  apply  to  writ  of  inquiry^  Where  a 
defendant  is  under  terms  to  take  short  notice  of  trial,  he  is  not  bound 
to  take  short  notice  of  executing  a  writ  of  inquiry.  Stevens  v.  Pell, 
2  C.  &  M.  421  ;   2  Dowl.  355. 

Service  of  notice  of  trial^  Service  of  notice  of  trial  on  a  female 
stating  herself  to  be  the  house-keeper  of  the  house  in  which  the 
offices  of  the  attorney  were  situate,  and  authorized  to  receive  papers 
for  him  :— Held  insufficient.     Peddie  v.  Pratt,  7  Scott,  N.  S.  894. 

Notice  of  trial,  continuance  o/".]  In  a  London  cause,  which  stood 
for  trial  for  the  first  sitting  in  Michaelmas  term,  the  plaintiff,  on  the 
24th  November,  gave  notice  of  continuance  to  the  sittings  after  term  : 
— Held,  that  although  this  was  virtually  a  notice  for  the  adjourn- 
ment day,  the  15th  December,  and  the  plaintiff  had  therefore  full 
time  to  countermand  the  first  notice,  and  give  a  fresh  notice  of  trial, 
that  he  was  not  bound  to  do  so,  and  that  the  notice  of  continuance 
was  sufficient.  Toulmin  v.  Elgie,  3  Dowl.  &  L.  558  ;  15  Law  J.,  Q.  B. 
128. 

An  intervening  Sunday  is  not  reckoned  as  a  day  in  a  notice  of  con- 
tinuance of  trial ;  therefore,  where  a  cause  stands  for  trial  on  Mon- 
day, such  notice  served  on  a  Saturday  is  insufficient.  Grosjean  v. 
Manning,  1  Law  J.,  Ex.  252;  2  C.  &  J.  835;  2  Tyrw.  725;  and 
Wardle  v.  Ackland,  3  Tyrw.  819- 

The  same  time  is  to  be  given  in  a  notice  of  trial  by  continuance  as 
in  the  notice  of  countermand  of  trial.  Forbes  \.  Crow,  1  Mee.  &  W. 
465;   5  Law  J.,  Ex.  169- 

Notice  of  trial  by  continuance  need  not  specify  the  place  and  hour 
of  trial,  since  it  must  be  taken  to  refer  to  the  place  and  hour  specified 
in  the  original  notice.     Wilson  v.  Nesbitt,  1 1  Law  J.,  C.  P.  200. 

Notice  of  trial  before  issue  joined.']  Where  the  replication  con- 
cludes to  the  country,  notice  of  trial  before  issue  joined  is  regular. 
The  countermanding  a  notice  is  no  violation  of  a  stay  of  proceedings. 
Mullins  and  another  v.  Ford,  11  Jur.  370. 

Notice  of  trial,  error  in.']  A  notice  of  trial  dated  and  delivered  on  the 
first  day  of  Hilary  term,  for  trial  at  the  second  sittings  in  next  Hilary 
term,  was  held  by  the  majority  of  the  court  insufficient,  though  it 
appeared  that  the  defendant  could  not  have  been  misled  by  it — Lord 
Abinger,  C.  B.,  dissentiente.     Benthall  v.  West,  1  Dowl.  &  L.  599. 

Notice  of  countermand  of  trial. ^  The  two  days'  notice  of  counter- 
mand of  trial,  required  by  the  rule  of  H.  T.  2  Will.  4,  s.  6,  must  be 
two  business  davs  ;  and  notice  on  Saturday  for  Monday  is  not  suffi- 
cient.    Rose  v.  M-Gregor,  12  Mee.  &  W.  517;   1  Dowl.  &  L.  583. 

Countermand  of  notice  of  trial,  given  at  the  assizes.'\  Where  coun- 
termand of  notice  of  trial  is  given  after  the  commission  day,  and  the 
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record  is  not  withdrawn,  the  proptr  course  is,  on  the  cause  being  called 
on,  to  nonsuit  the  plaintiff.  Haworth  v.  Whalley,  1  Car.  &  K.  586. — 
Cresswell,  J. 

Notice  of  countermand  of  notice  of  trial.']  A  notice  of  countermand 
of  trial,  given  in  the  country,  may  be  signed  by  the  country  attorney, 
though  the  London  agent  is  the  attorney  on  the  record.  Cheslyn  v. 
Pearce,  1  Mee.  &  W.  56 ;  5  Law  J.,  Ex.  106 ;  1  T.  &  G.  238. 

Where  notice  of  trial  is  given  for  an  adjournment  day,  a  notice  of 
countermand,  two  days  before  the  day  to  which  the  adjournment  takes 
place,  is  too  late.  Cooper  v.  Whitmarsh,  4  Mee.  &  W.  73  ;  7  Law  J,, 
Ex.  240. 

Notice  of  trial  mis-read  by  defendant's  attorney  and  cause  tried 
as  undefended.']  Defendant's  attorney,  on  the  2nd  November,  had 
notice  of  trial  for  the  10th,  the  sittings  in  term.  On  the  11th,  it  was 
tried  as  an  undefended  cause.  The  court  refused  a  new  trial,  upon  an 
affidavit  by  the  defendant's  attorney  that  he  had  mis-read  the  notice 
as  a  notice  for  the  sittings  after  term,  being  of  opinion  that  he  had 
been  guilty  of  gross  negligence,  and  there  being  no  affidavit  by  the 
defendant  himself.     Nask  v.  Swinburne,  11  Law  J.,  C.  P.  56. 

Notice  of  trial,  judgment  irregularly  signed  having  been  set  aside."] 
On  the  7th  April,  the  defendant  obtained  an  order  for  time  to  plead, 
taking  short  notice  of  trial,  but  not  having  pleaded  in  due  time,  the 
plaintiff  signed  judgment,  which  the  court  afterwards  set  aside.  The 
defendant  pleaded  on  the  1st  May;  on  the  14th  the  plaintiff  de- 
livered a  replication,  but  afterwards  abandoned  it,  and  delivered 
another  on  the  19th  May,  with  a  rejoinder  added.  On  the  23rd,  he 
delivered  the  issue  indorsed  with  notice  of  trial  for  the  28th,  and  on 
that  day,  the  defendant  being  absent,  obtained  a  verdict.  The  court 
held,  that  as  the  effect  of  the  order  of  the  7th  of  April  was  removed 
by  the  judgment  signed,  the  notice  of  trial  was  irregular,  and  the  ver- 
dict must  be  set  aside  with  costs.  Drake  v.  Pickford,  15  Law  J., 
Ex.  346. 

NOTICE  TO  PRODUCE. 

Notice  to  produce.]  In  a  town  cause,  a  serv'ice  of  a  notice  to  pro- 
duce, by  putting  the  notice  into  the  letter-box  at  the  office  of  the  attor- 
ney, in  London,  on  the  evening  before  the  trial,  is  not  a  good  service. 
Lawrence  v.  Clark,  15  Law  J.,  Ex.  40;  14  Mee.  &  VV.  250  ;  2  Dowl. 
&  L.  87. 

In  an  action  on  a  bill  of  exchange,  where  the  only  issue  was  that 
the  acceptance  was  obtained  by  fraud  and  covin,  defendant  cannot 
compel  plaintiff  to  produce  the  bill  in  support  of  the  plea,  unless  he 
has  given  a  notice  to  produce.     lb. 

A  notice  to  produce,  served  twenty  miles  from  the  place  of  trial,  at 
eight  o'clock  in  the  evening  of  the  day  before  the  trial,  upon  the 
attorney,  who  had  not  the  papers  in  his  possession,  the  defendant 
being  absent  at  the  time,  is  insufficient.  Howard  v.  WiUiams,  1 1  Law 
J.,  Ex.  279. 

Notice  to  quit  may  be  proved  by  a  copy,  without  any  notice  having 
K   2 
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been  given  to  produce  the  original.  Doe  d.  Fleming  v.  Somerton,  14 
Law  J.,  Q.  B.  210. 

A  notice  to  produce  served  by  the  defendants  on  the  plaintiffs, 
giving  them  notice  to  produce  "  all  letters  written  to  and  received  by 
you  between  the  years  1837  and  1841,  both  inclusive,  l)y  and  from 
the  said  defendants,  or  either  of  them,  during  the  time  aforesaid,  or 
by  or  to  any  person  on  their  or  your  behalf  respectively,"  is  good,  and 
is  not  too  general,  although  it  does  not  specify  the  date  of  each  parti- 
cular letter.     Morris  v.  Hannen,  1  Car.  &  M.  29. 

In  a  town  cause  for  goods  sold,  in  which  the  defendant  and  his 
attorney  both  lived  in  town,  a  notice  to  produce  a  letter  from  the 
plaintili'to  the  defendant,  asking  payment,  was  served  at  the  office  of 
the  defendant's  attorney,  at  7  p.m.,  on  the  evening  of  the  day  before 
that  on  which  the  cause  was  tried: — Held,  to  be  not  too  late,  and  the 
letter  not  being  produced,  secondary  evidence  was  given  of  its  contents. 
Leafy.  Butt,  1  Car.  &  M.  451.— Alderson,  B. 

A  notice  to  jiroduce  a  letter  on  the  subject  of  the  promissory  note 
on  which  the  action  was  brought,  and  was  an  answer  to  a  letter  from 
the  plaintiff  to  the  defendant  on  the  same  subject,  served  on  the 
plaintiff's  attorney  at  a  quarter  before  9  o'clock  on  the  night  before 
the  trial :— Held,  too  late.  Holt  v.  Miers,  9  Car.  &  P.  191.— Abinger, 
Lord. 

Where  the  commission  day  was  Thursday,  a  cause  tried  on  the  fol- 
lowing Monday  ;  a  notice  to  produce  served  on  the  previous  Saturday, 
the  attorney  and  the  chent  living  in  the  assize  town  : — Held,  good, 
Firkin  v.  Edwards,  9  Car.  &  P.  478.— Williams,  J. 

Notice  to  produce  must  be  served  before  the  commission  day  on 
parties  living  away  from  the  assize  town.  Trist  v.  Johnson,  1  M.  &  R. 
259. 

Where  the  attorney  in  a  cause  has  been  changed,  a  notice  to  pro- 
duce served  (before  the  change)  on  the  first  attorney  is  sufbcient  to 
call  for  production  of  the  paper  at  the  trial.  Doe  d.  Martin  v.  Martin, 
1  M.  &  R.  242. 

A  notice  to  produce,  served  on  a  defendant  in  London  on  a  Satur- 
day, the  cause  being  tried  on  the  following  Monday,  is  too  late :  notice 
to  produce  ought  to  be  served  on  the  attorney,  if  there  be  one.  House- 
man v.  Roberts,  5  Car.  &  P.  394. 

NUL  TIEL  RECORD, 

Nul  tiel  record — pleading.']  Where  a  plea  of  nul  tiel  record  con- 
cluded to  the  country,  and  the  ])laintiff  rephed  that  there  is  such  a 
record,  concluding  with  a  verification  by  the  record,  and  gave  notice 
of  trial  by  the  record,  it  was  held,  that  as  the  plea  tendered  a  perfect 
issue  without  a  conclusion  to  the  country,  the  plaintiff  was  entitled  to 
treat  those  words  as  surplusage,  and  to  reply  over.  Townsend  and 
another  v.  Smith,  15  Law  J,,  U.  B.  93 ;  3  Dowl,  &  L.  323. 

On  plea  of  nul  tiel  record  a  variance  cannot  he  amended  by  the  court ^ 
In  a  variance  on  an  issue  raised  under  a  plea  of  nul  tie!  record,  a  judge 
sitting  in  banc  is  not  empowered  to  amend  the  pleadings  by  the  stat, 
3  &  4  Will.  4,  c.  42,  s.  23,  Duvis  v.  Dunn,  1  Dowl.  N.  S.  31  ;  6  Jur. 
263,  B.  C— Patteson,  J, 
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Plea  nul  tiel  record — variance^  In  an  action  of  debt  on  a  judgment 
brouo;ht  against  L.  B.,  and  E.,  his  wife,  the  declaration  alleged  that 
the  plaintiff,  on,  &c.,  recovered  judgment  against  the  said  E.  by  the 
name  of  E.  R.,  in  an  action  on  promises,  which  promises  were  made 
b)'  her,  the  said  E.,  whilst  she  was  sole  and  unmarried.  Plea,  nul 
tiel  record.  On  the  judgment  being  produced  in  court,  it  appeared 
to  have  been  recovered  against  E.  R.  and  others  : — Held,  this  having 
been  objected  to  on  the  ground  of  variance,  that  such  objection  was  in- 
valid ;  and  that  the  objection,  if  any,  should  have  been  taken  by  plea 
in  abatement.     Cocks  v.  Brewer,  11  Mee.  &  W.  51. 

Plea  of  nul  tiel  record — award  of  venire  and  distringas  cancelled.} 
On  plea  of  nul  tiel  record  it  is  no  objection  that  the  award  of  the 
venire  and  the  distringas  are  cancelled  by  lines  being  drawn  across 
them.     Hodgson  v.  Chetwynd,  3  Uowl.  &  L.  45;   14  Law  J.,  Ex.  264. 

Replication  of  nid  tiel  record.']  A  replication  of  nul  tiel  record, 
although  it  conclude  with  an  ordinary  verification,  does  not  require 
counsel's  signature,  and  the  erroneous  conclusion  does  not  render  it 
a  nullity,  so  as  to  entitle  the  defendant  to  sign  judgment  of  non  ])ros. 
Thompson  v.  Nicholas,  10  Mee.  &  W.  330;  2  Dowl.  N.  S.  226  ;  11 
Law  J.,  Ex.  384. 

Issue  of  nul  tiel  record — rule  to  produce  the  record.}  Where,  upon 
an  issue  of  nul  tiel  record,  the  plaintiff  gave  notice  to  the  defendant  to 
produce  the  record  : — Held,  that  not  having  given  a  four-day  rule,  he 
could  not  move  for  judgment  for  not  producing  it.  Begbie  v.  Gren- 
ville,  3  Dowl.  502,  Ex. 

Plea  of  nul  tiel  record  to  scire  facias?^  The  plea  of  nul  tiel  record 
to  a  declaration  in  scire  facias  to  revive  a  judgment  does  not  put  in 
issue  the  venue  in  the  original  action.  Phillips  v.  Smith,  12  Law  J., 
Q.  B.  187. 

Notice  that  plaintiff  will  produce  record — rule  for  defendant  to  pro- 
duce.} Where  the  plaintiff  is  bound  to  produce  the  record  of  another 
court,  he  may  give  a  notice  to  the  defendant  that  he  will  produce  it; 
but  where  the  record  is  to  be  produced  by  the  defendant,  the  ])laintift' 
must  give  him  a  four-days'  rule  to  produce  it.  Swinburn  v.  Taylor 
and  another,  11  Law  J.,  Ex.  10;  9  Mee,  &  W.  43. 

Nul  tiel  record — ride  for  judgment — variance — affidavit.}  Where, 
to  an  action  on  a  judgment,  the  defendant  pleads  nul  tiel  record,  and 
the  plaintiff  joins  issue,  and  gives  notice  of  trial,  no  rule  for  judgment 
is  necessary. 

Where,  to  a  general  declaration  on  a  judgment,  the  defendant  pleads 
nul  tiel  record,  it  is  no  variance  that  the  record  produced  shows  the 
judgment  to  have  been  obtained  by  default  in  payment  of  certain  instal- 
ments, as  directed  by  a  judge's  order;  and  per  Alderson,  B.,  a  vaiiance 
between  the  jileadings  and  the  record  produced  may  be  amended  under 
9  Geo.  4,  c.  15. 

The  court  refused  to  receive  affidavits  to  show  that  the  roll  was 
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brought  in  since  issue  joined.  Hopkins  v.  Francis,  13  Mee.  &  W.  6G8  ; 
14  Law  J.,  Ex.  207;  2  Dowl.  &  L.  664. 

Costs  on  judgment  on  mil  tiel  record— action— debt  on  judgment.'] 
Where  in  ari  action  of  debt  upon  a  judgment,  to  which  the  defendant 
pleaded  nul  tiel  record,  a  motion  was  made  to  the  court,  under  43  Geo. 
3,  c.  46,  s.  5,  for  judgment  in  the  suit  upon  the  production  in  court  of 
the  record  of  the  original  judgment  and  costs,  the  court  refused  to 
grant  a  rule  absolute  in  the  first  instance,  as  costs  were  demanded, 
although  notice  of  the  motion  had  been  given.  Eraser,  P.  0.  v.  Moses, 
1  Dowl.  N.  R.  705. 

Costs  on  judgment  on  nul  tiel  record.]  The  plaintiff  having  brought 
an  action  of  debt  in  the  Exchequer,  on  a  judgment  recovered  in  an 
inferior  court,  instead  of  removing  it  to  the  superior  court  and  issuing 
execution,  the  defendant  pleaded  nul  tiel  record.  The  plaintiff  pro- 
duced the  record,  and  applied  for  his  costs  under  43  Geo.  3,  c.  46,  s.  4, 
but  the  court  refused  the  application,  notwithstanding  the  defendant 
had  pleaded  a  false  plea.  Hanmer  v.  White,  12  Mee.  &  W.  519  ;  1 
Dowl.  &  L.  653. 
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Necessity  of  taking  office  copies  of  affidavits  on  motions.]  Cause 
cannot  be  shown  until  an  office  copy  is  taken  of  the  affidavit  on  which 
the  rule  nisi  was  obtained.     Brown  v.  Probert,  1  Dowl.  659. 

The  practice  requiring  that  a  party  obtaining  a  rule  nisi  is  bound 
to  take  office  copies  of  the  affidavits  of  the  other  party  on  showing 
cause  is  not  adhered  to.  Pitt  v.  Coombs,  4  Nev.  &  M.  535 ;  1  Har.  & 
W.  13. 

Taking  office  copy  of  affidavit— waiver  of  objection  to  time  of  filing.] 
"Where  affidavits  had  not  been  filed  in  time,  but  the  agent  of  the  oppo- 
site ])arty,  who  was  aware  of  this  defect,  applied  for  and  obtained 
office  copies  of  these  affidavits  -.—Held,  that  this  was  a  waiver  of  the 
objection.     In  re  Mackay  and  others,  12  Law  J.,  Q.  B.  337. 

Office  copies  of  affidavits  and  sheriff's  notes  necessary  on  showing 
cause.]  On  showing  cause  against  a  rule  nisi  for  a  new  trial,  in  a 
cause  tried  before  the  sheriff,  the  party  showing  cause  must  be  pro- 
vided not  only  with  an  office  copy  of  the  affidavits  on  which  the  rule 
has  been  obtained,  but  of  the  sheriff's  notes  also.  Walker  v.  Needham, 
4  Scott  N.  R.  221 ;  1  Dowl.  N.  S.  220. 

Office  copies  of  affidavits  at  chambers.]  An  affidavit  used  at  cham- 
bers, though  not  filed,  the  adverse  party  is  entitled  to  a  copy.  Teb- 
butt  V.  Ambler,  7  Dowl.  674. 

Office  copies  of  exhibits  to  affidavits.]  Parties  are  not  bound  to  take 
office  coj)ies  of  exhibits  to  affidavits.  Hawkyard  and  another,  execu- 
tors, V.  Stocks,  2  Dowl.  &  L.  936;  9  Jur.  451,  B.  C— Coleridge,  J. 
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Fees  on  office  copies.'\  Fees  on  office  copies  of  affidavits  are  public 
property  ;  and  therefore  such  copies  can  in  no  case  be  dispensed  with. 
Westmoreland  y.  Pike,  5  Law  J.,  Ex.  56;  1  T.  &  G.  227;  and  Brown 
V.  Probert,  1  Dowl.  159,  Ex. 

Office  copy  of  a  document  exhibited.'^  Where  a  defendant  makes  an 
affidavit  at  a  judge's  chambers,  identifying  a  document  which  is  ex- 
hibited to  him  and  not  filed,  he  will  be  compelled  to  allow  the  plaintiff 
to  take  a  copy  of  that  document,  although  it  is  sworn  to  furnish  a 
defence  to  the  action.     Tebbutt  v.  Ambler,  7  Dowl.  674. 

ORDERS. 

Judge's  order,  official  stamp  on  copy  q/".]  The  stamp  on  the  copy 
of  a  judge's  order,  being  merely  the  mark  of  the  judge's  clerk,  will 
not  be  judicially  noticed  by  the  court.  Barrett  Navigation  v.  Shower, 
9  Law  J.,  Ex.  145 ;  8  Dowl.  173. 

Judge's  order  to  return  writ  made  a  rule  of  court,  and  for  an  attach- 
ment.^ A  judge's  order  for  returning  a  writ  cannot  in  the  King's 
Bench  be  made  a  rule  of  court,  and  an  attachment  for  disobedience 
thereto  obtained  on  one  motion.  Strainlandv.  Ogle,  3  Dowl.  99,  B.  C. 
— Williams,  J. ;  and  Henchcliffe  v.  Jones,  4  Dowl.  86,  B.  C. — Cole- 
ridge, J. 

In  the  Exchequer  one  motion  is  sufficient  for  making  a  judge's 
order  to  bring  the  defendant  into  court,  or  to  return  a  writ,  a  rule  of 
court,  and  for  an  attachment  against  the  sheriff  for  not  obeying  such 
order.     Howell  v.  Bulteel,  3  Law  J.,  Ex.  1 ;  3  Dowl.  99. 

An  application  to  make  a  judge's  order  a  rule  of  court,  and  for  an 
attachment  for  disobeying  it,  may  be  made  on  the  same  motion. 
Henchcliffe  v.  Jones,  4  Dowl.  86. 

In  the  Exchequer,  to  make  a  judge's  order  a  rule  of  court,  and  for 
an  attachment,  may  be  moved  for  at  the  same  time.  Forster  v.  Kirk- 
wall, 4  Dowl.  370,  Ex.  This  applies  only  to  orders  on  the  sheriff  to 
return  writs,  &c.  See  above,  Howell  v.  Bulteel.  In  the  Common 
Pleas  two  motions  are  necessary.     Pitcher  v.  Woods,  4  Dowl.  329. 

Several  orders  in  the  same  matter  maybe  made  a  rule  of  court  ^  Or- 
ders to  the  number  of  eleven,  of  different  judges,  enlarging  the  time 
for  making  an  award,  were  made  a  rule  of  court  by  a  single  rule.  In 
re  Tribe,  3  Ad.  &  E.  295. 

The  power  of  a  judge  to  make  an  order  cannot  be  questioned  after  the 
order  has  been  made  a  rule  of  court.^  After  an  order  of  a  judge  at 
chambers  has  been  made  a  rule  of  court,  it  is  too  late  to  object,  in 
answer  to  a  rule  calling  upon  the  party  to  pay  money  in  pursuance 
of  such  order,  that  the  judge  had  no  power  to  make  it.  Wilson  v. 
Northorp,  4  Dowl.  441  ;  2  C.  M.  &  R.  326  ;  5  Tyrw.  1102. 

Making  a  judge's  order  a  rule  of  court  in  vacation.']  A  judge's 
order  was  dated  and  granted  in  vacation  on  the  14th  July.  On  the 
l6th  July  the  order  was  made  a  rule  of  court,  the  rule  being  drawn  up 
as  of  Trinity  term,  but  dated  the  l6th  July  :— Held,  that  the  rule  was 
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regular  in  making  the  order  a  rule  as  of  Trinity  term,  although  such 
order  was  dated  and  granted  in  vacation.  Badman  v.  Puyh,  2  Dovvl. 
N.  S.  907,  C.  \\  ;  [>  Man.  &  G.  ;5S1. 

To  ground  an  attachment  a  judge's  order  made  in  vacation  cannot 
be  made  a  rule  of  court  as  of  the  preceding  term.  Rex.  v.  Price,  2  C. 
&  M.  212  ;  2  Dowl.  233  ;  4  Tyrw.  (iO. 

Jiid(/(''s  order  made  on  a  rule  relurnuhle  at  chambers.^  The  court 
will  not  entertain  a  motion  to  set  aside  the  order  of  a  judge  at  cham- 
bers made  on  a  rule  drawn  up  to  show  cause  there.  Reg.  v.  Sheriff 
of  Lancashire,  4  Jur.  538,  Ex. 

Judge's  order  for  payment  of  money  made  a  rule  andfi.fa.  thereon."] 
A  judge's  order  for  the  ])ayment  of  money  having  been  made  a  rule  of 
court,  the  plaintiff'  issued  a  fi.  fa.  upon  it,  under  1  &  2  Vic.  c.  110, 
s.  18,  and  levied  as  well  the  sum  ordered  to  be  paid  as  the  costs 
of  making  the  order  a  rule  of  court.  The  court  set  aside  so  much  of 
the  execution  as  related  to  the  costs  of  making  the  order  a  rule  of 
court.     Barehead  v.  Hull,  9  Law  J.,  E.v.  323. 

Costs  of  mdkiny  a  judge's  order  a  rule  of  court.]  By  Reg.  Gen.  T. 
T.  3  Vic.  the  costs  of  making  a  judge's  order  a  rule  of  court  is  absolute 
in  the  first  instance,  and  is  incorporated  in  the  rule  making  the  order 
a  rule  of  court,  provided  an  affidavit  be  made  and  filed,  that  the  order 
has  been  served  on  the  party  or  his  attorney,  and  disobeyed.  G  Mee. 
&  AV.  603. 

Under  the  above  rule  making  a  judge's  order  a  rule  of  court,  with 
costs  to  be  jiaid  by  the  party  against  whom  the  order  is  made,  is 
absolute  in  the  first  instance,  if  there  be  an  aflfidavit  as  required  by 
the  rule  of  court.  Black  v.  Lowe,  10  Jur.  953,  Exch. ;  16  Law  J., 
Exch.  56. 

Judge's  order  must  he  served  to  operate  as  a  stay  of  proceedings?^ 
The  rule  of  practice  that  an  order  must  be  drawn  up  and  served  before 
the  other  party  is  in  a  situation  to  take  a  fresh  step,  in  order  to 
operate  as  a  stay  of  proceedings,  ajiplies  to  an  order  to  amend  on  pay- 
ment of  costs  to  be  taxed.  Norma, iby  v.  Jones,  3  Dowl.  &  L.  143,  B.C. 
— Wightman,  J. 

A  judge's  order  unless  served  in  due  time  is  a  nullity.']  A  judge's 
order  ought  to  be  served  before  the  opposite  party  can  take  any  step ; 
and  therefore  an  order  for  three  days  to  join  in  demurrer,  obtained  at 
five  o'clock  on  one  day  and  not  served  till  two  o'clock  on  the  follow- 
ing day,  on  which  day,  at  the  opening  of  the  office  at  eleven  o'clock, 
the  other  party  signed  judgment,  was  held  to  have  been  served  too 
late.  Keiiny  v.  Hutchinson,  6  Mee.  &  W.  134  ;  9  Law  J.,  Ex.  60 ; 
Dowl.  171. 

Orders  nisi  at  chambers.]  An  order  nisi  to  attend  a  judge  at  cham- 
bers makes  itself  absolute  ;  and  if  no  one  appears  at  the  proper  time 
to  support  it,  the  ])arty  showing  cause  should  go  in  to  the  judge  and 
apply  to  have  it  discharged  ;  otherwise  it  will  become  absolute.  Hum- 
phreys V.  Jones,  6  Mee.  &  W.  418  ;  9  Law  J.  Ex.  168  ;  8  Dowl.  408. 
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A  judge's  order  may  he  drawn  up  by  either  side.^  A  party  obtaining 
a  judge's  order  is  not  bound  to  draw  it  up,  but  his  adversary  may 
obtain  an  order  for  leave  to  draw  it  up.  Macdour/all  v.  Nicholls,  5  N, 
&  M.  367. 

The  words  "  by  consent"  improperly  inserted  in  the  judge's  order,  how 
corrected^]  A  party  cannot  apply  to  the  court  to  rescind  a  judge's 
order,  which  appears  on  the  face  of  it  to  have  been  made  by  consent, 
and  if  the  words  "  by  consent "  have  been  improperly  inserted,  ap- 
plication should  be  made  to  the  judge  to  set  it  right.  Hall  v.  West, 
1  Dowl.  &  L.  412,  Ex. 

A  judge's  order  for  the  payment  of  money  will  not  be  granted  ex  parte.^ 
A  judge's  order  for  the  payment  of  money,  obtained  for  the  purpose 
of  its  being  made  a  rule  of  court,  and  the  foundation  of  an  execution 
under  1  &  2  Vic.  c.  110,  s.  18,  cannot  be  granted  ex  parte.  Richards 
V.  Patterson,  S  Mee.  &  W.  313  ;  10  Law  J.,  Ex.  272. 

Judge's  order  for  inspection  of  documents,  rescinding  o/.]  A  judge 
at  chambers  made  an  order  that  the  defendant's  attorney  should  in- 
spect and  take  a  copy  of  the  promissory  note  on  which  the  action  was 
brought.  No  affidavit  was  produced,  showing  the  grounds  of  the 
application  for  such  order.  The  court  refused  to  interfere  to  rescind 
such  order.      Woohner  and  another  v.  Devereux,  10  Law  J.,  C.  P.  207- 

Judge's  order — reviewing  the  decision  of  the  judge.'\  The  court  will 
not,  unless  a  strong  case  be  made  out,  re\dew  the  decision  of  a  judge 
at  chambers,  as  to  costs.  Sheriff  v.  Gresley,  4  Ad.  &  E.  338  ;  5  Law 
J.,  K.  B.  7;  5  N.  &  M.  491. 

Where  a  judge  at  chambers  has  discharged  a  rule  for  staying  pro- 
ceedings, on  the  application  of  the  party  by  whom  it  was  obtained, 
and  after  hearing  both  parties,  the  court  will  not  set  aside  the  judge's 
order  for  irregularity,  if  not  resisted  at  the  time  or  at  the  first  reason- 
able opportunity.     Dumsday  v.  Hughes,  5  Law  J.,  C.  P.  333. 

On  a  motion  to  rescind  judge's  order  additional  affidavits  may  be 
iised.^  Although,  on  an  apphcation  to  rescind  a  judge's  order  made 
under  1  &  2  Vic.  c.  110,  for  the  arrest  of  a  defendant,  or  for  refusing 
to  discharge  him  out  of  custody,  either  party,  on  cause  being  shown, 
may  produce  additional  affidavits,  yet  those  used  before  the  judge  at 
chambers  ought  to  be  brought  before  the  court.  Heath  v.  jSisbett,  11 
Mee.  &  W.  ^G<J  ;  see  also  Bail,  holding  to. 

Judge's  order  to  exempt  an  executor  plaintiff  from  costs.']  An  order 
to  exempt  an  executor  plaintiff  from  costs  after  a  verdict  for  the  de- 
fendant, is  a  matter  within  the  discretion,  either  of  a  single  judge,  or 
of  the  whole  court ;  and  if  a  single  judge  has  made  an  order,  such 
order  cannot  be  reviewed  ;  the  decision,  either  of  the  whole  court,  or 
of  a  single  judge,  being  final.     Haddocks  v.  Phillips,  5  N.  &  M.  370. 

Moving  to  rescind  judge's  order.]  An  affidavit  in  support  of  a  rule 
to  rescind  a  judge's  order  need  not  take  notice  of  a  previous  applica- 
tion for  the  same  purpose  made  at  chambers,  and  refused  ;  unless  it 
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be  necessary  to  do  so  in  order  to  account  for  apparent  delay  in  making 
the  application  to  the  court.     Thomas  v.  Evans,  9  Mee.  &  W.  829. 

Where  a  judge  at  chambers  has  made  an  order,  and  an  application 
has  been  afterwards  made  to  him  to  rescind  that  order,  and  he  has 
refused  to  do  so,  this  court  will  not  interfere  to  rescind  his  second 
order.     Thompson  v.  Beck  and  another,  12  Law  J.,  Q.  B.  305. 

Motion  to  rescind  part  of  ajudye's  order. ~\  Where  the  plaintiff  ap- 
plied for  a  judge's  order  to  set  aside  judgment  and  execution  for 
irregularity,  and  the  judge  made  an  order  to  set  aside  "  the  judgment 
and  execution,  without  costs ;  no  action  to  be  brought,"  he  cannot, 
after  he  has  served  the  order,  apply  to  set  aside  so  much  of  it  as 
directs  that  no  action  should  be  brought.  Pearce  v.  Chaplin,  10  Jur. 
966,  Q.  B.;  16  Law  J.,  Q.  B.  49. 

Demand  of  costs  under  a  judge's  order. ^  Costs  due  under  a  judge's 
order  and  allocatur  thereon  are  payable  on  demand.  Therefore,  where 
costs  due  from  a  defendant  under  a  judge's  order  were  demanded  from 
the  town  agent  of  the  defendant's  attorney,  who  did  not  pay  them, 
alleging  that  he  had  no  instructions  to  do  so,  but  would  write  into 
the  country  and  advise  payment : — Held,  that  the  order  was  disobeyed, 
and  that  the  defendant  was  liable  to  the  costs  of  making  it  a  rule  of 
court,  under  Reg.  Gen.  May  27th,  1840.  Thompson  v.  Billing,  11 
Mee.  &  W.  361. 

Abandoning  a  judge's  order.']  Where  an  order  for  particulars  was 
obtained  and  served,  and  the  defendant  afterwards,  and  before  any 
particulars  were  delivered,  served  a  demand  of  declaration,  at  the 
bottom  of  which  was  a  notice,  that  lie  had  abandoned  his  order  for 
particulars  : — Held,  that  this  was  irregular,  and  that  he  ought  to  have 
got  rid  of  the  order  for  particulars  before  the  demand  of  the  declara- 
tion; and  the  court  set  aside  a  judgment  of  non  pros,  which  had 
been  signed  for  want  of  a  declaration.  Solly  v.  Richardson,  6  Dowl. 
774,  B.  C. 

A  plaintiff  who  obtained  an  order  to  be  at  liberty  to  amend  his  writ 
is  not  obliged  to  draw  it  up ;  and  if  he  gives  notice  of  abandoning  the 
order  and  the  writ,  and  the  defendant  afterwards  appears,  a  judgment 
of  non  pros,  for  not  declaring  is  irregular.     lb. 

A  judge's  order  must  be  drawn  up  and  served  forthwith,  or  it  must 
be  considered  as  waived  by  the  party  by  whom  it  has  been  obtained. 
Charge  v.  Farhall,  4  B.  &  C.  865  ;'6  D.  &  R.  422  ;  and  Kenny  v. 
Hutchison,  S  Dowl.  I7l,  Ex. 

Where  the  defendant  had  obtained,  after  declaration,  an  order  for 
particulars,  and  that  proceedings  should,  in  the  mean  time,  be  stayed, 
which  he  had  served  : — Held,  that  he  might  afterwards  serve  notice  on 
the  plaintiff  that  he  abandoned  the  order  for  particulars,  and  at  the 
same  time  deliver  a  plea,  without  obtaining  a  judge's  order  to  rescind 
the  original  order.     Maunder  v.  Collett,  16  Law  J.,  C.  P.  17. 

Order  of  Nisi  Prius.']  The  court  in  Banc  has  no  jurisdiction  to 
amend  an  order  of  Nisi  Prius  until  it  has  been  made  a  rule  of  court. 
Crunch  v.  Tregoning,  5  Dowl.  230. 
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Proceedings  in  outlawry.']  Proceedings  to  outlawry  cannot  be  taken 
on  a  writ  of  distringas  originally  issued  to  compel  an  appearance. 
Vere  v.  Gowar,  5  Dowl.  294  ;  3  Bing.  N.  S.  503. 

A  distringas  with  a  view  to  outlawry  may  issue  in  continuation  of 
writs  previously  sued  out  to  save  the  statute  of  limitations.  Ray  v. 
Dow,  5  Dowl.  310,  Ex. 

A  writ  of  capias  may  be  issued  into  a  county  different  from  that 
in  which  the  writ  itself  describes  the  defendant  as  resident ;  and  pro- 
ceedings to  outlawry  founded  on  such  a  writ  are  regular.  Morris  v. 
Davies,  4  Dowl.  317,  B.  C. 

A  capias  or  distringas  issued  with  a  view  to  outlawry  must  be 
lodged  with  the  sheriff  fifteen  days  at  least  before  it  is  returnable. 
Norman  v.  Winter,  7  Scott,  251. 

As  to  applications  by  an  outlatv.']  An  outlaw  cannot  come  into 
court  for  the  purpose  of  enforcing  a  demand  or  establishing  a  right, 
but  he  may  apply  to  the  court  to  set  aside  a  writ  of  ca.  sa.,  which  has 
irregularly  issued  against  him.  Walker  v.  Thelliison,  11  Law  J.,  Q,. 
B.  14. 

A  ca.  sa.  for  the  purpose  of  outlawry  cannot  issue  against  a  member 
of  Parliament.']  It  is  irregular  to  sue  out  a  capias  ad  satisfaciendum 
against  a  member  of  the  House  of  Commons,  during  the  time  his 
privilege  continues.  And  it  makes  no  difference  that  the  party  at 
whose  instance  the  ca.  sa.  is  issued  declares  that  the  writ  is  sued  out, 
not  for  the  purpose  of  arresting  the  defendant,  but  in  order  to  ground 
proceedings  to  outlawry,  to  take  effect  when  the  privilege  shall  expire. 
Cassidy  v.  Stewart,  M.  P.  10  Law  J.,  C.  P.  57. 

A  capias  utlagatum  may  issue  after  the  death  of  j)laintiff.]  Where 
a  plaintiff  dies  before  judgment,  a  special  capias  utlagatum  may  issue 
against  the  defendant.     Rees  v.  Longwell,  8  Law  J.,  Q,.  B.  128. 

Return  to  writ  of  capias  utlagatum  may  be  amended.]  The  sheriff 
to  the  writ  of  capias  utlagatum  returned  "  no  goods,  nor  any  lay  fee 
within  his  bailiwick,  but  that  the  defendant  was  a  beneficed  clergy- 
man." The  court  refused  a  rule  for  a  sequestration,  but  intimated 
that  the  sheriff  should  be  called  upon  to  amend  the  return.  Rex  v. 
Powell,  1  Mee.  &  W.  321. 

Upon  the  return  of  special  writs  of  capias  utlagatum,  that  the 
defendant  was  possessed  of  benefices,  but  of  no  lay  fee,  the  court 
ordered,  upon  reading  the  transcript  of  outlawry  and  the  inquisition, 
a  sequestration.     Rex  v.  Hind,  1  C  &  J.  3S9;   1  Tyrw,  347. 

Writ  of  sequestration  after  return  of  capias  rdlagatiim.]  Where 
the  sheriff  returns  to  a  writ  of  capias  utlagatum  that  the  defendant 
has  no  goods  nor  lay  fee  without  his  bailiwick,  but  is  possessed  of  a 
rectory,  the  court  will  award  a  writ  of  sequestration.  Rex  v.  Arm- 
strong, 2  C.  M.  &  R.  205;  4  Law  J.,  Ex.  167. 
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Ter7ns  of  reversal  of  oidJaivry.']  Under  a  capias  utlagatum  issued 
in  February,  1838,  (in  an  action  on  foreign  bills  of  exchange  for  up- 
wards of  7,000/.)  goods  of  the  defendants,  who  were  merchants  carry- 
ing on  business  in  the  United  States,  were  seized  and  sold  ;  out  of 
the  proceeds  of  which  the  plaintiffs  received  upwards  of  4,000/.  On 
application  to  reverse  the  outlawry,  the  court  directed  that  it  should 
be  reversed  on  payment  of  all  costs,  and  on  entering  a  common  ap- 
pearance, and  that  the  money  received  under  the  levy  should  be  in- 
vested in  exchequer  tjills,  and  deposited  with  the  officer  of  the  court, 
to  abide  the  event  of  the  suit. 

Where  on  an  aiiplication  to  reverse  an  outlawry,  the  court  see  suf- 
ficient grounds  for  believing  that  the  defendant  does  not  intend  to 
remain  in  this  country,  and  that  the  circumstances  are  such  as  that  a 
judge  would  order  a  ca])ias  to  issue  under  the  1  &  2  Vic  c.  110,  s.  3, 
it  seems  that  they  will  still  impose  on  the  defendant  the  condition  of 
putting  in  special  bail.  The  Bank  of  England  v.  Reid,  7  Mee.  &  W. 
159. 

Outlaw — application  to  the  Insolvent  Debtors  Court.']  Where  a 
prisoner  was  in  custody  under  a  capias  utlagatum  for  non-payment  of 
damages  and  costs  in  an  action  for  criminal  conversation;  the  court 
held  him  entitled  to  apply  to  be  discharged  under  the  7  ^eo.  4,  c.  57, 
although  the  outlawry  was  not  reversed.  Reg.  v.  Insolvent  Commis- 
sioners, 3  N.  &  P.  543. 

But  in  another  case  it  was  held,  that  an  outlaw  is  not  entitled  to  be 
discharged  under  the  Insolvent  Debtors  Act.  Hamblin  v.  Crossely, 
8  Ad.  &  E.  677. 

A  party  outlawed  on  civil  process  after  judgment,  and,  on  his  peti- 
tion subsequently  made  to  the  Insolvent  Debtors  Court,  adjudged  to 
be  discharged,  is  not  entitled  to  a  reversal  of  the  outlawry,  though 
the  debt  on  which  the  outlawry  is  founded  be  included  in  his  sche- 
dule.    Dichson  v.  Baker,  1  Ad.  &  E.  853  ;  3  N.  &  M.  775. 

Where  a  defendant  had  been  outlawed,  but  had  been  discharged  by 
the  Insolvent  Debtors  Court  from  the  judgment  in  respect  of  which 
the  outlawry  took  place,  the  court  allowed  him  to  be  heard  in  opposi- 
tion to  a  motion  made  by  the  plaintiff  to  charge  him  in  execution  on 
the  same  judgment.  The  effect  of  such  discharge  by  the  Insolvent 
Debtors  Court  is  to  relieve  the  defendant,  not  only  from  the  judgment 
in  the  action,  but  from  the  outlawry  also,  and  there  was  nothing  to 
charge  in  execution.  Abthorpe  v.  Fisk,  6  Bing.  N.  S.  17;  8  Dowl.  66. 

Outlaw — moving  to  set  aside  irregular  proceedings.']  Where  an  out- 
lawry is  not  perfected  until  after  a  rule  nisi  has  been  obtained  by  the 
outlaw  to  set  aside  irregular  proceedings,  though  it  is  perfected  before 
the  rule  is  made  absolute,  he  is  entitled  to  be  heard  to  make  the  rule 
absolute.  In  such  a  case,  the  court  refused  to  grant  the  plaintiff  the 
costs  of  opposing  the  rule.     Burn.  v.  Manning,  12  Law  J.,  Q.  B.  4. 

An  outlaw  may  appear  in  court  during  the  continuance  of  his  out- 
lawry, for  the  jjurpose  of  protecting  himself  from  irregular  proceed- 
ings against  him,  though  he  cannot  take  steps  solely  for  his  own 
benefit.     Davis  v.  Trevannion,  14  Law  J.,  Q.  B.  13S. 

An  outlatv  cannot  tax  a  hill  of  costs?\  An  outlaw  will  not  be  allowed 
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to  make  an  application  to  the  court  to  compel  the  delivery  of  an  at- 
torney's bill,  or  to  refer  to  taxation  a  bill  of  costs  already  delivered, 
for  this  is  an  application  for  the  benefit  of  the  outlaw  within  the  rule 
which  prohibits  an  outlaw  from  making  an  application  for  his  own 
benefit.  In  re  G.  S.  Ford,  10  Jur.  757,  Q.  B. ;  and  in  re  Mander,  6 
Q.  B. 867. 

An  outJatv  can  only  appear  in  court  to  reverse  an  outlawry.']  The 
defendant  haAang  been  outlawed  in  May,  1836,  in  an  action  subse- 
quently brought  against  him  obtained  judgment  as  in  case  of  a  non- 
suit against  the  present  plaintiff: — The  court  held,  that  the  defendant 
had  no  locus  standi,  and  in  attempting  to  enforce  his  judgment  he 
cannot  use  the  process  of  the  court.  Aldridge  v.  Buller,  2  Mee.  &  W. 
412;   5  Dowl.  733. 

On  outlawry  the  personal  property  immediately  vests  in  the  crown.] 
After  outlawry,  but  before  the  issuing  the  capias  utlagatura,  a  fieri 
facias  issued  at  the  suit  of  judgment  creditors  : — The  court  held,  that 
they  thereby  acquired  no  priority  over  the  claim  of  the  prosecutor  of 
the  outlawry  to  have  the  proceeds  upon  a  grant  from  the  Treasury. 
By  bare  outlawry,  the  personal  goods  become  immediately  forfeited 
and  vested  in  the  king,  and  there  is  no  distinction  betv/een  an  out- 
lawry at  the  suit  of  an  individvial  and  at  the  suit  of  the  crown.  Rex 
V.  Cooke,  1  M'Clel.  &  Y.  197. 

Appearance  in  outlawry — amendment  of  writ.]  After  an  appearance 
in  outlawry  the  court  will  not  allow  the  writ  to  be  amended.  Green 
V.  Kettleby,  6  Mee.  &  W.  731 ;  8  Dowl.  783. 

Outlawry — setting  aside  and  staying  proceedings.]  On  a  motion  to 
set  aside  proceedings  to  outlawry,  on  the  ground  of  irregularity, 
being  a  variance  from  the  forms  of  the  indorsement  on  the  capias  given 
by  the  Uniformity  of  Process  Act  : — The  court  held,  that  the  rule 
could  only  be  drawn  up  on  reading  the  original  writ.  Lewis  v.  Da- 
vison, 1  C.  M.  &  R.  655  ;   3  Dowl.  272. 

Where  it  was  sworn,  and  not  denied  by  the  plaintiff,  that  he  knew 
where  the  defendant  lived  during  the  time  of  suing  out  the  process, 
the  court  set  aside  the  judgment  with  costs.  James  v.  Jenkins,  9 
Moore,  590. 

Where  the  plaintiff  knowing  that  the  defendant  u'as  abroad,  but 
was  represented  by  an  attorney,  proceeded  to  outlawry,  without  making 
any  application  to  such  attorney,  the  court  set  aside  the  outlawry  as 
an  abuse  of  process.     Pigou  v.  Drummond,  1  Bing.  N.  S.  354. 

Where  the  last  proclamation  was  in  August,  and  the  defendant  did 
not  apply  to  set  aside  the  proclamation  until  the  Michaelmas  term,  he 
appearing  to  have  known  of  the  commencement :— Held,  too  late, 
Anderdon  v.  Alexander,  2  Dowl.  267- 

The  court  will  not  set  aside  an  outlawry  merely  on  the  ground  of 
the  defendant  having  constantly  appeared  in  public  during  the  pro- 
ceeding against  him  : — Semble,  that  the  court  would  set  it  aside  if  it 
appeared  that  the  party  had  notice  of  them.  Johnson  v.  Driver,  1 
Dowl.  127,  B.  C. 

Upon  a  joint  outlawry,  the  costs  of  setting  aside  can  only  be  re- 
covered jointly.     Jenkins  v.  Biddulph,  4  Bing.  l6o. 
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The  court  will  not  set  aside  proceedings  in  outlawry  for  irregulari- 
ties appearing  on  the  face  of  the  ])roceedings,  in  a  case  in  which  a 
rule  nisi  for  reversing  the  outlawry  had,  upon  cause  shown,  been 
already  discharged ;  1)ut  will  leave  the  party  to  his  writ  of  error. 
Stultz  ami  another  V.  Wyutt,  14  Law  J.,  Q.  B.  55. 

Where  the  plaintiff  was  an  outlaw  at  the  time  of  bringing  his  action, 
but  the  defendant  did  not  know  of  it  till  after  plea  pleaded,  and  notice 
of  trial  given,  the  court,  after  verdict,  granted  a  rule  to  stay  the  pro- 
ceedings, which  was  afterwards  discharged  on  the  reversal  of  the  out- 
lawry.    Somers  v.  Holt,  8  Dowl.  506. 

Reversal  of  outlawry.']  On  motion  for  reversing  an  outlawry  on 
payment  of  costs,  and  on  the  defendant  putting  in  and  perfecting  bail 
in  the  alternative  of  satisfying  the  judgment  or  rendering  the  defend- 
ant ;  a  preliminary  objection  was  taken,  that  it  did  not  appear  on  the 
affidavit  in  support  of  the  rule  that  the  application  was  made  at  the 
instance  and  by  the  authority  of  the  outlaw.  The  court  were  clearly 
of  opinion,  that,  where  the  party  did  not  appear  in  person,  it  should 
be  expressly  stated  in  the  affidavits  that  the  attorney  was  authorized 
by  him  to  make  the  application  on  his  behalf.  Rule  discharged. 
Plimkett  v.  Buchanan,  3  B.  &  C.  736  ;  5  Dowl.  625  ;  and  HokUtch  v. 
Swinfen,  3  Scott,  169  ;  5  Dowl.  36. 

On  motion  to  reverse  an  outlawry,  it  appeared  that  the  party  was  be- 
yond seas  at  the  time  of  the  exigent  being  awarded.  The  court  adopted 
the  rule  in  C.  P.,  of  reversing  the  outlawry  on  payment  of  costs,  and 
on  bail  being  put  in  in  the  alternative.  Levi  v.  Claggett,  5  Dowl.  322 ; 
IM.&W.  547. 

The  defendant  having  mortgaged  fee-farm  rents,  had  entered  into 
a  contract  for  sale  to  the  mortgagee,  pending  which  the  latter  died,  and 
the  plaintiff,  his  representative,  had  proceeded  to  outlawry  against  the 
defendant  whilst  abroad,  but  having  an  agent  here  to  the  knowledge 
of  the  plaintiff,  the  court  reversed  the  outlawry  on  terms,  with 
costs.     Pigoii  V.  Drummond,   4  Scott,  573;  2  Bing.  N.  S.  114. 

On  a  writ  of  error  to  reverse  an  outlawry  because  the  defendant  was 
beyond  seas,  (if  it  be  any  answer  that  he  went  there  for  the  purpose 
of  avoiding  the  outlawry,)  it  is  enough  that  he  went  to  avoid  out- 
lawry in  the  action ;  it  need  not  appear  that  he  went  in  contempla- 
tion of  the  particular  proceedings  which  did  actually  terminate  in  the 
outlawry.     Bryan  v.  Wagstaff,  2  C.  &  P.  125  ;   1  Ry.  &  M.  329. 

The  sheriff  having  once  seized  under  a  capias  utlagatum,  becomes 
accountable  to  the  crown,  and,  on  the  reversal  of  the  outlawry,  the 
application  to  restore  must  be  by  amoveas  manus  in  the  Exchequer. 
Croft  V.  Lord  Percival,  7  Scott,  847. 

Where  a  plaintiff'  proceeded  against  a  defendant  here  and  in  Ame- 
rica for  the  same  cause  of  action,  and  the  defendant  was  arrested  in 
America,  and  took  the  benefit  of  the  Lisolvent  Act  here,  the  court 
would  not,  on  that  ground,  set  aside  the  proceedings  to  outlawry 
which  had  been  taken  here,  but  left  the  defendant  to  plead  these 
facts,  it  being  sworn  that  he  went  abroad  to  avoid  his  creditors. 
Probert  v.  Rogers,  3  Dowl.  170. 

If  the  king's  warrant,  and  the  attorne3'-generars  consent,  for  the 
payment  of  money  in  the  sheriff's  hands  under  a  capias  utlagatum  to 
the  plaintiff,  be  granted  in  ignorance  of  the  previous  death  of  the 
defendant,  the  court,  on  a  plea  by  his  representatives,  suggesting  the 
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death,  will  postpone  making;  an  order  for  such  payment,  until  the 
fact  of  the  death  is  determined,  on  a  confession  or  denial  of  the 
plea. 

The  proofs  required  by  the  court  for  the  purpose  of  reversing  an 
outlawry  by  reason  of  the  death  of  the  defendant  must  be  regulated 
by  circumstances  ;  and,  therefore,  when  a  party  died  in  France,  the 
court  considered  an  affidavit  that  the  party  died  on  a  day  named,  and 
the  deponent  had  seen  him  in  his  coffin,  sufficient.  Rex  v.  Buchanan, 
1  C.  &  M.  125  ;  3  Tyrw.  229 ;  2  Law  J.,  Ex.  12. 


OYER. 

Oyer  demanded  after  plea.']  The  court  held,  that  a  defendant  had 
not  waived  his  right  to  demand  oyer  by  having  pleaded,  and  he  is 
only  entitled  to  have  it  entered  of  record  when  made  in  due  time  ;  but 
that,  when  the  time  to  plead  was  extended,  without  excepting  the 
right  to  demand  oyer,  he  should  have  the  same  time  to  plead  after 
allowance  of  oyer  as  he  would  have  had  under  the  judge's  order. 
Goodricke  v,  Turley,  2  C.  M.  &  R.  694 ;  4  Dowl.  431. 

Demand  of  oyer.]  A  demand  of  oyer  must  minutely  describe  the 
parties  to  the  cause.     Poole  v.  Coates,  3  Scott,  768. 

Oyer  of  an  administration  bond.]  The  court  will  not  permit  an  in- 
spection of  an  administration  bond  at  the  office  of  the  Registrar  in 
Doctors'  Commons  to  be  deemed  good  oyer,  although  a  copy  has  been 
accepted  by  the  defendant's  attorney,  and  the  Ecclesiastical  Court  has 
refused  to  allow  the  bond  to  be  produced  at  the  office  of  the  defend- 
ant's attorney.  Archbishop  of  Canterbury  v.  Tubb,  5  Dowl.  627 ;  3 
Bing.  789  ;  4  Scott,  543. 

A  deed  set  out  on  oyer  becomes  part  of  the  declaration^  A  declaration 
in  covenant  set  out  the  deed  according  to  its  legal  effect,  and  the  de- 
fendant set  it  out  on  oyer  in  hcPC  verba.  The  court  held  he  could  not 
demur  to  the  declaration  on  the  mere  ground  of  variance,  because  the 
deed,  as  set  out  on  oyer,  becomes  part  of  the  declaration.  Paine  v. 
Emery,  2  C.  M.  &  R.  304;  and  Alton  v.  Freeslun,  2  ISI.  &  G.  1. 

Indenture  pleaded  if  oyer  craved  must  be  set  out.]  Where  a  defendant 
pleads  an  indenture,  and  the  plaintiff  craves  oyer,  and  then  without 
setting  forth  the  indenture  on  the  record,  replies  non  est  factum,  and 
adds  the  similiter  for  the  defendant,  and  delivers  the  issue  with  notice 
of  trial,  the  defendant  may  return  the  issue,  and  pray  that  the  deed 
may  be  inrolled  ;  and  if  the  plaintiff  afterwards  proceed  to  trial  upon 
the  issue  as  originally  delivered,  it  is  irregular,  and  the  court  will  set 
aside  the  verdict.     Smith  v.  Jennings,  9  Dowl.  155. 

Oyei — as  to  seftinr/  out  plan  referred  to  in  indenture  set  out.]  The 
defendant  in  his  plea  set  out  a  lease  on  oyer,  which  contained  amongst 
other  things,  the  demise  of  certain  ponds  and  pools,  "for  the  better 
description  whereof  a  plan  is  indorsed  on  the  second  skin  of  these 
presents :" — Semble — that  it  was  not  necessary  to  set  out  on  oyer  the 
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plan    referred  to  in  the  indenture.       "Newton  v.    Wihnot,  Bart.,    10 
Law  J.,  Exch.  476. 

PARTICULARS  OF  DEMAND. 

An  order  for  particulars  of  demand  must  be  served  on  the  attorney, 
not  the  2^lamtijf.~\  A  judge's  order  calling  on  the  plaintift''s  at- 
torney or  agent,  to  furnish  the  defendant's  attorney  or  agent  with  a 
better  bill  of  particulars,  is  not  satisfied  by  the  service  of  such  order 
upon  the  plaintiff;  it  should  be  served  on  his  attorney  or  agent. 
Stevens  v.  Underwood,  G  Law  J.,  C.  P.  20. 

Credit  in  particulars  of  demand.'\  In  assumpsit  for  goods,  the  par- 
ticulars contained  an  item  of  payment,  "  Cr.  by  bills  I.-'jOOZ.  :" — Held 
that  it  was  to  be  taken  as  a  payment  by  the  defendant  to  the  plaintiff. 
Smethurst  v.  Taylor,  12  Mee.  &  W.  545. 

The  court  will  not  compel  a  plaintiff  to  state  the  items  of  sums  for 
which  he  has  voluntarily  given  credit  in  his  particulars.  Myatt  v. 
Green,  13  Mee.  &  W.  377. 

Where  a  plaintiff  gives  credit  in  his  particulars  of  demand  for  a  sum 
paid  by  the  defendant,  such  payment  is  put  on  the  same  footing  as  if 
there  had  been  a  plea  of  ])ayment ;  but  it  cannot  be  taken  as  an 
admission  as  against  the  defendant,  with  respect  to  any  of  the  items 
in  the  entire  account.     Goatley  v.  Herring,  12  Law  J.,  C.  P.  32. 

Particidars  containing  various  causes  of  action— plea  of  paymentJ] 
If  to  a  declaration  in  the  ordinary  form  in  indebitatus  assumpsit,  with 
particulars  containing  various  causes  of  action,  the  defendant  pleads 
payment  into  court,  he  is  not  precluded  by  his  plea  from  contesting 
his  liability  in  respect  of  any  items  beyond  the  amount  paid  into  court, 
as  the  particulars  are  not  to  be  considered  as  part  of  the  declaration. 
Boothv.  Howard,  5  Dowl.  438. 

An  order  for  particulars  of  demand  is  a  stay  of  proceedings  by  de- 
fendant as  well  as  plaintiff. ~\  Where  an  order  for  particulars  was  ob- 
tained and  served,  and  the  defendant  afterwards,  and  before  any 
particulars  were  delivered,  served  a  demand  of  declaration,  at  the  bot- 
tom of  which  was  a  notice  that  he  had  abandoned  his  order  for  parti- 
culars : — -Held,  that  this  was  irregular,  and  that  he  ought  to  have 
got  rid  of  the  order  for  particulars  before  demand  of  declaration  ;  and 
the  court  set  aside  a  judgment  of  non  pros,  which  had  been  signed  for 
want  of  a  declaration.  Wickens  v.  Cox,  4  Mee.  &  W.  67  ;  and  Bur- 
gess V.  Swayne,  7  B.  &  C.  485. 

Particular — declaration  on  a  hill  of  exchange.']  A  particular  need 
not  be  given  where  the  declaration  is  only  on  a  bill  of  e.xchange  or 
note.     Brooks  v.  Farlar,  5  Dowl.  361  ;  1  Bing.  N.  S.  291. 

Particulars — declaration  on  a  bill  of  exchange  and  goods  sold.]  If 
the  declaration  is  on  a  bill  of  exchange,  and  for  goods  sold,  and  a  par- 
ticular of  demand  is  obtained  on  a  judge's  order,  the  plaintiff  may 
recover  on  the  bill,  though  it  is  not  mentioned  in  his  particular  of  de- 
mand.     Cooper  V.  Amos,  2  C.  &  P.  267. 
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Particulars — declaration  containing  two  counts  on  a  bill  of  exchange. 1 
The  declaration  contained  two  counts,  each  on  a  bill  of  exchange.  The 
particulars  stated  the  action  to  be  brought  to  recover  the  amount  of 
the  bill  mentioned  in  the  first  count,  with  interest,  and  that  the  plain- 
tiff would  rely  on  the  whole  or  any  part  of  the  declaration  for  the 
recovery  thereof : — Held  sufficient  to  entitle  the  plaintiff  to  proceed 
on  the  second  count.     Hay  v.  Fisher,  2  Mee.  &  W.  722. 

Particulars  of  demand — declaration  on  bills  of  exchange-^  Where 
the  sum  indorsed  on  the  writ  for  bail  was  260l.  6s.  4c?.,  and  31.  10s. 
for  costs,  and  the  declaration  contained  two  counts  on  two  bills  of  ex- 
change, amounting  together  to  500/.,  and  the  plaintiff  stated  on  de- 
livering his  declaration,  that  the  particulars  of  his  demand  were 
contained  in  these  counts,  the  defendant  having  obtained  an  order  at 
chambers,  for  better  particulars.  Lord  Abinger,  C.  B.,  Bolland,  B., 
and  Gurney,  B.,  refused  to  rescind  that  order — (dissentiente  Alder- 
son,  B.)  Dawes  V.  Anstruther,  2  Mee.  &  W,  817;  6  Law  J.,  Ex. 
194;  5  Dowl.  738. 

Particulars  of  infringement  of  patent.']  The  Court  of  Common 
Pleas  will  not  compel  the  plaintiff,  in  an  action  brought  for  the  in- 
fringement of  a  patent,  to  furnish  the  defendant  with  the  particulars 
of  such  infringement,  if  the  granting  of  such  an  application  would 
be  likely  to  embarrass  the  plaintiff.  The  Electric  Telegraph  Company 
V.  Nott  and  others,  11  Jur.  590,  C.  P. 

Amendment  of  particular  s.~\  In  an  action  for  work  and  labour,  the 
plaintiff,  in  September,  1837,  delivered  a  bill  of  particulars.  The 
cause  was,  in  December,  1841,  referred  to  a  barrister.  There  was 
no  mention  in  the  order  of  reference,  of  any  other  matters  in  difference. 
The  court  in  June,  1842,  allowed  the  plaintiff  to  amend  his  particulars 
on  payment  of  costs,  by  adding  certain  items  for  services  rendered  at 
the  same  time,  over  which  the  original  particulars  extended.  Blunt  v. 
Cooke,  11  Law  J.,  C.  P.  321 

Amended  particulars  of  demand P\  The  acceptance  of  amended  par- 
ticulars is  a  waiver  of  any  objection  to  those  first  delivered.  Jo7ies  v. 
Fowler,  4  Dowl.  232,  Ex. 

Particulars  of  demand  of  special  damage  not  allowed.]  The  court 
will  not  compel  a  plaintiff  suing  for  the  breach  of  an  agreement,  and 
assigning  by  way  of  special  damage,  that  he  has  incurred  certain  ex- 
penses, to  furnish  particulars  of  such  special  damage.  Retallick  v. 
Hawkes,  1  Mee.  &  W.  573. 

Particulars  of  demand — variance  in  the  evidence.']  Where  the 
plaintiff  in  his  ])articulars  of  demand  had  stated  his  claim  to  be  for 
450/.,  for  his  services  as  clerk  to  the  defendant,  after  the  rate  of  200/. 
per  annum  :  —  Meld,  that  he  was  not  entitled  to  prove  a  contract  to  be 
paid  a  commission  on  the  amount  of  business  done  by  the  defendant. 

The  question,  in  such  a  case  is,  not  whether  the  particulars  have 
actually  misled  the  defendant,  but  whether  they  were  calculated  to 
mislead  a  reasonable  man.     Law  v.  Thompson,  15  Law  J.,  Ex.  334. 
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Though  the  particulars  of  demand  vary  from  the  evidence  which 
the  plaintiff  adduces;  yet,  if  the  deft-ndant  appears  and  defends,  and 
is  not  misled  by  them,  the  variance  is  no  ground  for  nonsuiting  the 
plaintiff.     Green  v.  Clark,  2  Dowl.  IS. 

Omission  to  deliver  particulars  is  no  (/round  to  non  pros?^  On  motion 
to  set  aside  judgment  of  non  pros  : — The  court  held,  that  the  omission 
to  deliver  particulars,  under  a  judge's  order,  is  not  a  ground  for 
signing  judgment  of  non  pros. ;  the  penalty  is  only  a  stay  of  pro- 
ceedings. Sutton  V.  Clark,  8  Bing.  165;  1  M.  &  So.  2/1  ;  see  also 
Cane  v.  Spinks,  7  Dowl.  27,  Ex. 

Claim  for  damarjes  confined  to  the  particulars  of  demand  delivered.'\ 
The  declaration  contained  two  distinct  breaches,  one  for  not  returning, 
and  the  other  for  not  taking  proper  care  of  the  goods ;  the  particulars 
claiming  damage  only  for  the  non-return.  The  court  held,  that  evi- 
dence of  injury  was  properly  rejected.  Moss  v.  Smith,  8  Dowl.  537 ; 
1  Scott  N.  S.  25. 

Credit  given  in  particulars  delivered  before  action,  and  referred  to  in 
particulars  of  demand.']  In  an  action  for  work  and  labour,  &c.,  the 
particulars  stated  the  action  to  be  brought  to  recover  77^.  45.  \\d.; 
"  the  full  jiarticulars  exceed  three  folios  and  have  been  already  de- 
livered." The  former  particvilars  were  delivered  before  action  brought, 
and  claimed  77^-,  the  balance  of  123/.,  and  acknowledged  receipts  by 
cash  for  46/. : — Held,  that  this  admission  was  not  within  the  Rule  of 
T.  T.  1  Vic.  and  that  the  payment  of  the  46/.  should  have  been 
pleaded.     Bosley  v.  Moore,  8  Dowl.  375,  Ex. 

Variance  between  particulars  delivered  and  those  on  the  record.'] 
The  particulars  annexed  to  the  record  varied  from  those  delivered 
under  an  order,  but  which  the  plaintiff  was  not  in  a  condition  to 
prove.  The  court  refused  to  nonsuit,  but  granted  a  new  trial  without 
costs.     Morgan  v.  Harris,  2  C.  &  J.  461  ;   1  Dowl.  570. 

In  other  cases,  the  court  has  held,  that  a  variance  in  the  particulars, 
which  cannot  mislead,  is  not  material.  Harrison  v.  Wood,  8  Bing. 
372  ;  1  M.  &  Sc.  536  ;  and  Fleming  v.  Crisp,  5  Dowl.  454,  Ex. 

Effect  of  the  particulars  of  demand^  A  particular  cannot  be 
used  for  the  purpose  of  explaining  the  pleadings  in  the  cause.  Kil- 
ner  v.  Bailey,  5  Mee.  &  W.  382. 

It  will  not  prevent  a  ])laintiff,  from  giving  evidence  on  a  special 
count  in  his  declaration,  that  he  has  not  included  that  part  of  his 
claim  in  his  particular  of  demand,  as  a  particular  is  only  necessary  to 
explain  the  common  counts.     Day  v.  Davies,  5  C.  &  P.  340. 

A  particular,  though  not  applicable  to  a  special  count,  may  be  used 
to  support  an  account  stated.    Fisher  v.  Wainwright,  I  Mee.  &  W.  480. 

The  particulars  may  be  used  as  an  admission  of  payment.  Kenyon 
V.  Wakes,  2  Mee.  &  \V.  764  ;  6  Dowl.  105. 

Full  particulars  may  be  required  although  an  account  has  been  pre- 
viously rendered^  On  a  rule  to  show  cause  why  full  particulars  should 
not  be  delivered  it  was  contended  that  in  all  cases,  according  to  the 
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spirit  of  the  new  rule,  full  particulars  should  be  delivered,  if  required 
by  the  defendant,  whether  he  had  previously  had  an  account  rendered 
or  not: — Held,  that  such  particulars  must  be  g^iven  upon  the  terms 
of  the  defendant  paying^  the  costs  thereof,  and  if  necessary,  taking 
short  notice  oi  trial.     James  v.  Child,  2  C.  &  J.  252  ;  2  Tyrw,  302. 

Particulars  of  demand— wTiat  is  sufficient.']  In  an  action  by  an 
engineer,  for  work  and  labour  and  materials,  a  bill  of  particulars, 
giving  a  general  account  of  the  nature  of  his  demand,  is  sufficient,  as 
that  he  claims  in  respect  of  certain  surveys,  stating  the  number  of 
miles  and  branches.  Hiygins  v.  Ede  and  another,  15  Law  J.,  Ex.  77  ; 
15  Mee.  &  W.  76. 

The  object  of  a  bill  of  particulars  is  to  control  the  generality  of  the 
declaration;  and  a  defendant  is  entitled  to  such  particulars  of  the 
plaintiJBF's  demand  as  will  give  him  that  information  which  a  reason- 
able man  would  require  respecting  the  matters  against  which  he  was 
called  upon  to  defend  himself. 

In  an  action  by  an  engineer  against  a  railway  com.pany,  for  survey- 
ing their  line,  &c.,  and  for  money  paid,  a  general  particular  for  sur- 
veying the  country  between  certain  places,  including  travelling  charges 
and  assistance,  is  sufficient,  without  specifying  tlie  number  of  fields 
surveyed,  or  how  much  of  the  charge  is  for  the  engineer's  skill,  time, 
and  labour,  and  how  much  for  travelUng  expenses  and  assistance. 
The  particulars  should  specify  the  suras  paid  to  the  defendant's  use. 
Rennie  and  another  v.  Beresford  and  others,  15  Mee.  &  W.  78  ;  15 
Law  J.,  Ex.  78  ;  3  Dowl.  &  L.  464. 

The  foregoing  cases  of  Higgins  v.  Ede  and  another  and  Rennie  and 
another  v.  Beresford  and  others  allowed  too  great  a  degree  of  gene- 
rality in  bills  of  particulars  in  actions  for  work  done  for  projected 
railway  companies. 

Where,  in  such  an  action,  the  defendant  is  a  stranger,  whom  the 
plaintiff  seeks  to  hold  liable  in  consequence  of  his  connexion  with  the 
project  for  establishing  the  railway,  more  particularity  should  be 
required  in  the  bill  of  particulars  than  where  the  employment  of  the 
plaintiff  was  known  to  the  defendant. 

Semble,  per  Rolfe,  B.,  that  the  true  principle  is  to  see  whether,  in 
his  bill  of  particulars,  the  plaintiff  has  given  the  best  information  he 
can  with  the  view  of  fairly  communicating  to  the  opposite  party,  what 
it  is  that  he  is  suing  for.     Pritchard  v.  Nelson,  11  Jur.  375. 

In  an  action  for  work  and  labour,  as  a  surveyor,  the  particulars  of 
demand  stated  that  the  action  was  brought  to  recover  a  specified  sura 
for  surveying  a  certain  nuraber  of  miles  between  two  places,  which 
were  named,  at  a  certain  rate  per  mile,  in  the  year  1845.  The  defen- 
dant having  pleaded  only  the  general  issue,  and  notice  of  trial  having 
been  given,  a  rule  for  further  and  better  particulars  was  refused. 
Irving  v.  Baker,  15  Law  J.,  Q.  B.  322,  B.  C— Wightraan,  J. 

In  an  action  brought  by  a  sworn  broker  for  the  price  of  scrip 
bought  for  the  account  for  the  defendant,  the  particulars  of  the  plain- 
tiff's demand  should  state  the  names  of  the  persons  from  whom,  and 
the  price  at  which  the  scrip  was  bought,  and  the  date  of  the  purchase 
within  a  few  days.  Berkley  v.  De  Vere,  15  Law  J.,  Q.  B.  323,  B.  C. 
— Wightman,  J. 

L  2 
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Non-delivery  of  particulars.']  The  fact  of  a  plaintiff  withholding 
the  particulars  of  his  demand,  in  disohedience  to  a  judge's  order,  is 
not  a  ground  for  discharging  a  defendant  out  of  custody.  Graff  v. 
Willis,  5  Dowl.7l5,  B.  C. 

Where  the  defendant  after  service  of  the  writ  of  summons,  obtained 
before  declaration,  an  order  for  particulars,  and  the  plaintiff  omitted  to 
take  any  step  for  three  months,  the  court  refused  to  compel  him  to 
enter  a  stet  processus.     Kirhy  v.  Snowden,  4  Dowl.  191,  Ex. 

The  non-delivery  of  particulars  with  the  declaration  does  not  pre- 
■clude  the  plaintiff  from  signing  judgment  for  want  of  a  plea.  Jones 
V.  Fowler,  4  Dowl.  232,  Ex. 

Particulars  not  allowed  on  warranty  of  a  horse.]  The  court  will  not 
compel  a  plaintiff  in  an  action  for  breach  of  warranty  of  a  horse,  to 
give  particulars  of  the  unsoundness  complained  of.  Pylie  v.  Stephen,  6 
Mee.  &  W.  813;  9  Law  J.,  Ex.  216. 

Particulars  not  allowed  in  covenant  by  assignee  of  lease.]  In  an 
action  of  covenant,  by  the  assignee  of  a  lease  for  non-payment  of 
rent  and  non-repair,  the  court  will  not  compel  the  plaintiff  to  give 
particulars  with  sums  and  dates.  Sowter  v.  Hitchcock,  5  Dowl. 
724. 

Particulars  in  trespass,  trover,  or  on  the  case.]  In  order  to  obtain 
particulars  in  trespass,  trover,  or  on  the  case,  there  must  be  an  affida- 
vit, stating  that  the  defendant  does  not  know  what  the  plaintiff  is 
going  for.     Snelling  v.  Chennells,  5  Dowl.  80,  Ex. 

Particulars  in  trespass  not  granted.]  The  court  will  not  grant  par- 
ticulars in  an  action  of  trespass,  on  the  mere  affidavit  of  the  defen- 
dant, that  he  does  not  know  the  grievances  intended  to  be  relied  on. 
There  should  be  some  special  statement  of  the  property.  Horlock  v. 
Lediard,  12  Law  J.,  Ex.  33  ;  10  Mee.  &  W.  677- 

Particulars  granted  in  an  action  for  an  escape  out  of  custody.]  In 
an  action  against  the  marshal  of  the  King's  Bench,  for  an  escape,  he 
is  entitled  to  a  particular  of  the  escape  or  escapes  complained  of,  with 
a  specification  of  times  and  places.  Davis  v.  Chapman,  6  Ad.  &  E. 
767  ;  6  Law  J.,  K.  B.  142  ;  1  N.  &  P.  699. 

Particulars  of  demand — action  against  an  attorney  for  negligence.] 
In  an  action  on  the  case  against  defendant,  an  attorney,  for  negligence 
in  transacting  the  assignment  of  a  leasehold  belonging  to  the  plain- 
tiff, per  quod  the  plaintiff  had  to  pay  damages  to  the  assignee,  the 
court  refused  to  compel  the  delivery  of  a  particular  of  the  plaintiff's 
demand.  Stannard  v.  Ullithorne,  3  Bing.  N.  C.  326;  3  Scott,  771; 
5  Dowl.  370. 

Particulars  of  demand,  form  of,  rendering  a  plea  of  payment  neces- 
sary.] Assumpsit  for  work,  labour,  and  materials.  Pleas,  except  as 
to  Al.,  non  assumpsit,  and  a  tender  of  that  sum.  The  particulars 
stated,  that  "the  action  was  brought  to  recover  27/-  10s.  '^^d.,  being 
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the  balance  due  from  defendants  to  plaintiff, on  the  account  asunder; 
after  giving  credit  for  all  payments  on  account,  and  for  such  sums  as 
defendants  may  have  to  set  off  against  the  plaintiff."  The  several 
items  of  the  account  were  then  set  out,  amounting  to  upwards  of 
lOOl.,  which  were  not  added  together,  nor  was  credit  given  for  any 
specific  payment.  At  the  trial,  the  plaintiff  only  proved  to  the 
amount  of  3^.  10s. : — Held,  that  he  was  entitled  to  a  verdict  for  that 
sum,  as  there  was  no  such  admission  in  the  particulars  of  specific 
payments  on  the  part  of  the  defendants,  as  to  dispense  with  the  neces- 
sity of  a  plea  of  payment,  within  the  terms  of  the  rule  of  T.  T.- 
1  Vic.     Morris  v.  Jones  and  others,  10  Law  J.,  Q,.  B.  165. 

Particulars  of  demand  admitting  items  of  set-off  and  payment ."]  The 
rule  of  T.  T.  1  Vic.  that  a  defendant  need  not  plead  payment  of  any 
sums,  for  the  payment  of  which  credit  is  given  in  the  particulars, 
does  not  apply  to  items  of  set-off,  admitted  in  the  particulars  of  the 
plaintiff's  demand. 

Where,  therefore,  the  plaintiff's  particulars  exhibited  an  account  of 
items  due  from  the  defendant  to  the  plaintiff;  and,  on  the  other  side, 
admitted  certain  items  by  way  of  set-off,  and  certain  other  by  way  of 
payment,  falling  short  of  the  amount  due  to  the  plaintiff,  and  stated 
that  the  action  was  for  the  balance ;  and  on  the  trial  the  plaintiff 
proved  the  amount  claimed  by  way  of  balance  only,  under  a  plea  of 
set-off: — Held,  that  the  defendant  was  not  entitled  to  deduct  the 
items  admitted  as  set-off  in  the  particulars  for  the  amount  proved, 
but  that  he  was  entitled  to  deduct  the  items  admitted  as  payments. 
Rowland  v.  Blakesley  and  others,  11  Law  J.,  Q.  B.  279. 

Particulars  of  demand  for  balance  of  account — no  sums  expressly 
credited.']  Debt  for  goods  sold  and  delivered.  The  particulars  of 
demand  stated  the  action  to  be  brought  for  37/.,  being  the  balance  of 
an  account,  the  items  of  which  were  set  out,  amounting  to  lOSZ.,  and 
no  sums  were  expressly  credited.  The  defendant  pleaded,  as  to  bl. 
parcel  of  the  monies  in  the  declaration,  a  set-off,  and  proved  it  at  the 
trial: — Held,  first,  that  the  rule  of  T.  T.  1  Vic,  that  a  defendant 
need  not  plead  payment  of  any  sums,  for  the  payment  of  which  credit 
is  given  in  the  particulars,  does  not  apply  to  cases  of  set-off,  and  that 
the  set-off  must  be  considered  as  pleaded  to  the  108/.,  and  not  to  the 
balance  ;  secondly,  that  even  if  it  had  been  pleaded  to  the  balance  in 
point  of  law,  yet  the  jury  were  properly  directed  to  consider,  whether 
in  the  balance  claimed  credit  had  not  already  been  given  for  the  set- 
off.    Townson  v.  Jackson,  14  Law  J.,  Ex,  57. 
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Particulars  on  plea  of  payment.]  The  court  refused  to  compel  a 
defendant  to  deliver  particulars  of  a  plea  of  payment.  Phipps  v. 
Sothern,  8  Dowl.  208,  Ex. 

But  upon  a  plea  of  payment  of  a  sum  in  satisfaction  of  the  plaintiff's 
demand,  the  defendant  was  ordered  to  furnish  particulars  as  in  case 
of  set-off.  Ireland  v.  Thompson,  6  Scott,  601  ;  4  Bing.  N.  S.  716;  7 
Law  J.,  C.P.  296. 
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Particulars  of  set-off,  with  Ja/e*.]  In  an  action  of  debt,  with  a  plea 
of  set-off,  a  judge  made  an  order  that  the  defendant  should,  within  a 
week,  deliver  an  account  in  writing,  with  dates,  of  the  particulars  of 
his  set-off;  and  in  default,  should  be  precluded  from  giving  evidence 
in  support  of  the  set-off  on  the  trial  of  the  cause.  The  defendant  de- 
livered particulars  without  dates,  subsequently  to  which  the  plaintiff 
replied,  and  the  cause  went  to  trial : — Held,  first,  that  the  judge  had 
power  to  make  the  order ;  and,  secondly,  (dissentiente  Piatt,  B.)  that 
the  plaintiff's  replying  to  tlie  plea  of  set-off  was  no  waiver  of  the 
irregularity  in  the  particulars  delivered,  and  consequently  that  the 
judge  at  Nisi  Prius  had  rightly  refused  to  allow  the  defendant  to  give 
evidence  of  the  set-off.     Ibbett  v.  Leaver,  11  Jur.  415,  Ex. 

PARTICULARS  OF  RESIDENCE. 

Particulars  of  plaintiff's  residence.']  A  plaintiff  being  called  upon 
for  his  place  of  residence,  gave  Peele's  Coffee-house,  Fleet-street : — 
Held,  not  sufficient,  and  proceedings  were  stayed  until  he  gave  a 
better  place  of  residence.     Hochjson  v.  Gamble,  3  Dowl.  1?4,  Ex. 

An  attorney,  who  gives  a  false  residence  of  his  client,  without  using 
proper  means  to  ascertain  whether  it  is  correct  or  not,  subjects  him- 
self to  the  costs  which  may  be  occasioned  by  moving  for  an  attachment 
against  him;  but  he  is  not  liable  to  pay  the  costs  of  the  action  if  he 
is  bona  fide  unable,  after  proper  inquiry,  to  give  his  client's  residence. 
Neal  V.  Holden,  3  Dowl.  493,  Ex. 

PAUPER. 

Order  to  sue  in  forma  pauperis.']  An  order  for  the  admission  of  a 
plaintiff  to  sue  in  forma  pauperis,  made  after  the  commencement  of 
the  suit,  is  irregular,  and  the  plaintiff  will,  in  such  case,  be  dispaupered, 
or  compelled  to  find  security  for  costs.  Lovewell  v.  Curtis,  5  Mee.  & 
W.  158. 

Pauper  admitted  to  sue  after  the  commencement  of  a  suit.]  A  plaintiff 
may  be  admitted  to  sue  in  forma  pauperis  after  the  commencement  of 
the  suit,  notwithstanding  the  23  Hen.  8,  c.  15,  the  court  possessing 
the  power  to  admit  plaintiffs  to  sue  in  forma  pauperis  at  common  law, 
as  well  as  by  the  statute  11  Hen.  7,  c.  12.  Brunt  v.  Wardell,  4  Scott 
N.  R.  188  ;  1  Dowl.  N.  S.  229;  11  Law  J.,  C.  P.  17. 

Leave  to  sue  in  forma  pauperis  pendente  lite.]  After  a  verdict  for  the 
defendant,  and  a  rule  absolute  for  a  new  trial,  the  court  granted  a  rule 
absolute  in  the  first  instance,  giving  the  plaintiff  leave  to  continue  the 
suit  in  forma,  pauperis.  Hall  v.  he,  8  Scott,  N.  R.  715  ;  14  Law  J., 
C.  P.  24 ;  2  Dowl.  &  L.  610. 

Pauper  plaintiff  when  required  to  give  security  for  costs.]  Where 
a  plaintiff,  suing  in  forma  pauperis,  will  be  absent  from  England 
eighteen  months,  the  court  will  compel  him  to  give  security  for  costs, 
or  stay  his  proceedings  until  his  return.    Foss  v.  Wagner,  2  Dowl.  499- 

Liability  of  pauper  to  costs  antecedent  to  the  order  tosue,Sfcl]  Notice 
of  trial  was  given  on  the  6th  March,  for  the  spring  assizes,  for  1841, 
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and  on  the  same  day  the  plaintiff  was  admitted  to  sue  in  forma  pau- 
peris. A  verdict  was  found  for  the  defendant,  and  a  rule  to  set  it  aside 
was  discharged  on  the  9th  June  following.  The  defendant  having  on 
the  14th  January,  1842,  obtained  a  rule  to  set  aside  the  judge's  order 
to  sue  in  forma  pauperis,  the  court  discharged  the  rule. 

Semble,  that  a  party  may  be  admitted  to  sue  in  forma  pauperis  after 
the  commencement  of  the  action. 

Quaere,  whether  a  defendant,  who  makes  no  application  until  after 
judgment  signed,  is  entitled  to  the  costs  incurred  laefore  the  making 
of  an  order  to  sue  in  forma  pauperis,  the  order  containing  no  provi- 
sion as  to  those  costs.     Doe  d.  Ellis  v.  Owen,  1 1  Lav7  J.,  Ex.  120. 

A  plaintiff  may  be  admitted  by  a  judge's  order  to  sue  in  forma  pau- 
peris after  the  commencement  of  the  suit.  But  the  admission  does  not 
exempt  him  from  costs  previously  incurred.  Pitcher  v.  Roberts,  12 
Law  J.,  Q.  B.  178. 

A  pauper  may  obtain  an  order  admitting  him  to  sue  in  forma  pau- 
peris at  any  time  during  the  progress  of  the  suit ;  but  it  has  no  retro- 
spective operation.  And  where  the  plaintiff  obtained  an  order  to  sue 
in  forma  pauperis,  after  the  cause  had  made  some  progress,  the  court 
allowed  the  defendant,  who  succeeded  in  the  action,  the  costs  incurred 
by  the  plaintiff  prior  to  the  order,  and  the  costs  of  taxation. 

The  words  in  the  statute  23  Hen.  8,  c.  15,  s.  2,  "  at  the  commence- 
ment," mean  as  soon  as  the  judge  has  jurisdiction.  Doe  d.  Ellis  v. 
Owens,  12  Law  J.,  Ex.  53. 

Admission  to  sue  in  forma  pauperis — costs.']  After  a  plea  of  payment 
of  money  into  court,  in  an  action  of  assumpsit,  the  plaintiff  obtained 
an  order  to  sue  in  forma  pauperis.  A  judge  thereupon  made  an  order 
that  the  money  should  remain  in  court  to  abide  the  event  of  the  cause, 
unless  the  plaintiff  would  take  it  out  in  full  satisfaction.  The  defen- 
dants having  obtained  the  verdict,  the  court  ordered  that  the  money 
should  be  paid  out  to  them  in  satisfaction  of  their  costs,  antecedent  to 
the  order  to  sue  in  forma  pauperis. 

Semble,  a  plaintiff  may  be  admitted  to  sue  in  forma  pauperis  after 
the  commencement  of  the  suit. 

The  action  of  assumpsit  is  within  the  operation  of  the  stat.  23 
Hen.  8,  c.  15,  s.  2.  Casey  v.  Tomlin  and  another,  7  Mee.  &  W.  189; 
10  Law  J„  Ex.  87. 

A  pauper  plaintiff  is  liable  to  the  costs  of  the  day  for  not  proceeding 
to  trial.']  A  plaintiff,  a  pauper,  gave  notice  of  trial,  and  on  the  day 
on  which  it  was  to  be  entered,  the  clerk  to  his  attorney,  having  been 
detained  at  the  judge's  chambers,  issued  by  mistake  a  writ  of  distrin- 
gas juratores  instead  of  habeas  corpora  juratorum.  His  error  was 
pointed  out  to  him,  but  before  he  could  amend  it,  and  issue  a  writ  of 
habeas  corpora,  the  office  closed,  and  he  was  prevented  from  entering 
the  record.  The  cause  stood  in  the  paper,  and  costs  were  consequently 
incurred  by  the  defendants : — Held,  that  under  the  rule  2  Will.  4,  s. 
10,  the  plaintiff  ought  to  be  compelled  to  pay  the  costs  of  the  day. 
Hodges,  a  pauper,  v.  Toplis  and  another,  15  Law  J.,  C.  P.  195;  10 
Jur.  438. 

The  court  will,  under  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  110,  make 
absolute  a  rule  requiring  a  pauper  plaintiff  to  pay  the  costs  of  the  day 
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for  not  proceeding  to  trial.  Gore  v.  MorpJteu\  8  Dowl.  137,  B.  C.  ; 
and  Doe  d.  Lindseij  v.  Edwards,  2  Dowl.  471,  15.  C. 

But  not  so,  if  countermanded  in.due  time.  Doed.  Ptigh  v.  Price,  11 
Jnr.  170,  B.  C. 

The  venue  in  an  action  brought  against  magistrates  by  plaintiff  in 
forma  pauperis,  was  laid  in  the  southern  division  of  the  covmty  of 
Lancaster ;  the  cause  of  action  arose  in  the  northern  division.  By 
order  in  council,  in  pursuance  of  stat.  3  &  4  Will.  4,  c.  71,  the  venue 
ought  to  have  been  laid  in  the  northern  division  of  the  county. 
At  the  assizes,  the  ])laintiff  withdrew  the  record,  for  the  purpose  of 
amending  the  venue.  The  court  ordered  the  plaintiff  to  pay  the  costs 
of  the  day.  Thompson  v.  Hornby  and  another,  11  Jur,  169;  16  Law 
J.,  Q.B.  152. 

Dispaupering — liability  of  pavper  to  costs  of  the  day.']  A  pauper, 
who  has  been  guilty  of  several  defaults  in  not  proceeding  to  trial, 
has  been  guilty  of  vexatious  conduct,  for  which  he  is  liable  to  be 
dispaupered. 

He  may  also,  under  such  circumstances,  be  compelled  to  pay  the 
costs  of  the  day  for  not  proceeding  to  trial  on  occasion  of  the  last  de- 
fault, and  he  may  be  compelled  to  do  this  by  the  same  rule  by  which 
hs  is  dispaupered.  Bedwell,  a  jjatiper,  v.  Coidstring,  10  Jur.  810; 
1  B.  C.  Rep.  97. 

Where  a  pauper  plaintiff  gave  notice  of  trial,  and  on  the  second  day 
of  the  assizes  withdrew  his  record,  on  the  ground  of  its  requiring 
amendment,  the  court  dispaupered  him.  Facer  v.  French,  5  Dowl, 
554,  B.  C. 

Pauper  not  entitled  to  costs  of  an  issue  found  for  him  without  damages, 
without  setting  off  the  costs  of  issues  found  against  himJ]  In  an  action 
on  the  case  for  seduction,  the  defendant  obtained  a  verdict  on  two 
issues,  either  of  which  was  an  answer  to  the  action  ;  the  plaintiff  had 
the  verdict  on  not  guilty,  but  v.'ithout  damages  ;  he  obtained  a  rule  to 
show  cause  why  the  master  should  not  tax  his  costs  on  the  first  issue 
as  the  general  costs  of  the  cause,  and  why  the  defendant  should  not 
pay  the  amount  thereof,  without  deducting  the  costs  of  the  two  issues 
found  for  the  defendant : — Held,  that  not  having  recovered  damages, 
the  plaintiff'  was  not  entitled  to  the  costs  of  the  action,  and  the  rule 
was  discharged.     Boyle,  pauper,  v.  Brandon,  MS.  Exch.  E.  T.  1846. 

But  where  the  plaintiff',  suing  in  forma  pauperis,  obtained  a  verdict 
of  40*'.  on  the  first  issue,  and  the  defendant  on  the  other  : — The  court 
held,  that  the  plaintiff  was  not  liable  to  have  the  defendant's  costs  set 
off  against  the  costs  of  the  issue  found  for  him.  Foss  v.  Racine,  4 
Mee.  &  W.  610;  7  Dowl.  203. 

Pauper  defendant  in  an  information  by  the  Attorney-General.']  A 
party  was  admitted  to  plead  in  forma  pauperis  to  an  information  under 
the  excise  laws,  upon  the  usual  affidavit.  But  the  court  refused  an 
application  for  a  copy  of  the  information  gratis;  it  could  only  allow 
it  to  be  read  over,  and  he  might  plead  instanter  or  at  a  future  day. 
Attorney-General  v.  Dummie,  2  C.  &  M.  393. 

Staying  proceedings  in  a  pauper  cause — costs.]     A  pauper  is  entitled 
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to  his  costs  from  the  commencement  of  an  action,  although  he  is  ad- 
mitted to  sue  in  that  character  in  the  progress  of  the  suit,  and  therefore 
the  defendant  cannot  stay  proceedings  on  payment  of  the  debt  only. 
Morgan  v.  Eastwich,  7  Dowl.  543,  B.  C. 

Exemption  of  pauper  from  costs.']  A  plaintiff  suing  in  forma  pau- 
peris is  exempted  from  the  payment  of  interlocutory,  equally  as  of 
final  costs.     Pratt  v.  Delarue,  10  Mee.  &  W.  509. 

Pauper  cause — plea  of  puis  darrien  continuance.]  As  a  general  rule, 
the  court  will  not  uphold  any  agreement  of  compromise  between  a 
plaintiiF  suing  in  forma  pauperis  and  the  defendant,  having  for  its 
object  the  deprival  of  the  plaintiff's  attorney  of  his  costs;  and  there- 
fore, a  plea  of  release  puis  darrien  continuance  was  set  aside  by  the 
court.  Where  such  a  plea  was  delivered  on  the  22nd  April,  and  the 
application  to  set  it  aside  was  not  made  until  the  Sth  June  following : — 
Held,  that  the  application  was  in  time.  Wright  v.  Burroughes,  10  Jur. 
860;   13  Law  J.,  C.  P.  277- 

Rule  to  sue  in  forma  pauperis,  and  by  prochein  amy.]  The  applica- 
tion to  sue  in  forma  pauperis,  and  by  his  prochein  amy,  may  be  com- 
bined ;  and  the  rule  for  so  suing  need  not  be  drawn  up  on  reading  the 
certificate  of  counsel,  the  latter  being  only  for  the  information  of  the 
court.     Bryant  v.  Wagner,  7  Dowl.  676. 

Counsel  in  a  pauper  cause.]  On  the  trial  of  an  action  brought  in. 
forma  pau]ieris,  a  king's  counsel  or  serjeant  may  appear  for  the  plain- 
tiff alone,  without  a  junior.     James  v.  Harris,  7  C.  &  P.  257. 

Fees  of  officers  of  court  in  a  pauper  cause.]  Where  a  plaintiff,  suing- 
in  forma  pauperis,  has  a  verdict  in  his  favour  for  bl.  or  more  : — Sem- 
ble,  that  the  officers  of  the  court  are  entitled  to  their  fees.  James  v. 
Harris,  7  Dowl.  257. 

PLEADING. 

Time  to  plead  to  count  from  rule  to  plead  and  not  from  demand  of 
plea.]  The  plaintiff  delivered  his  declaration  on  the  5th  June,  in- 
dorsed "  plead  in  four  days  or  judgment."  The  rule  to  plead  was 
entered  on  the  6th  June  : — Held,  that  the  defendant  had  the  whole  of 
the  10th  June  to  plead,  and  that  judgment  signed  on  that  day  for  want 
of  a  plea  was  irregular.     Dunn  v.  Hodson,  1  Dowl.  &  L.  204,  Q.  B. 

Time  for  pleading  in  a  town  cause  having  a  country  attorney.]  An 
attorney  residing  more  than  forty  miles  from  London  is  still  bound 
(since  2  Will.  4,  c.  39)  to  plead  within  four  days  after  service  of  decla- 
tion  and  notice  to  plead  in  a  London  cause.  Kinder  and  another  v. 
Dunford,  10  Law  J.,  Q.  B.  131. 

Computation  of  time  in  pleading.]  Where  three  months'  time  to 
plead  is  given  generally,  they  are  to  be  reckoned  by  lunar  months, 
and  not  calendar  months.     Super  v.  Curtis,  2  Dowl.  237,  Ex. 

L  3 
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Time  to  plead  pending/  a  sninmoiis  for  particulars  of  demand.']  Where 
the  defendunl's  time  to  i)lead  expires  during  the  pendency  of  a  sura- 
raons  for  particulars,  if  the  summons  is  dismissed,  he  has  only  the 
rest  of  the  day  to  deliver  his  pleas,  and  is  not  entitled  to  the  same 
time  which  he  had  when  the  summons  was  returnable.  Mengens  v. 
Perry,  10  Jur.  742  ;   15  Law  J.,  Ex.  307. 

Order  for  time  to  plead  perem.ptorily.']  A  judge's  order,  made  by 
consent,  that  a  defendant  shall  have  until  a  certain  day  to  plead  peremp- 
torily, does  not  preclude  him  from  a])plying  to  a  judge  by  summons 
for  additional  time.     Beazley  v.  Bailey,  10  Jur.  906. 

Time  to  plead  by  judge^s  order  counts  from  the  date  of  the  order.] 
The  additional  time  indorsed  by  consent  on  a  summons  after  a  rule  to 
plead,  is  to  be  comj)uted  from  the  date  of  the  judge's  order,  and  not 
from  the  expiration  of  the  time  allowed  by  the  rule  to  plead.  Lane  v. 
Parsons,  6  Law  J.,  C.  P.  26  ;  3  Scott,  652  ;  5  Dovvl.  359. 

Time  to  plead  in  action  for  penalties,  to  give  time  to  apply  to  parlia- 
ment.] The  court  will  not  interfere  to  allow  a  defendant  further  time 
to  plead  in  an  action  for  penalties,  on  the  ground  of  its  being  sworn 
to  be  the  intention  of  several  parties  to  apply  to  the  legislature  for  an 
act  to  relieve  the  parties  from  penalties,  and  that  the  plaintiff's  attor- 
ney has  consented  not  to  oppose  the  bill.  Grant,  q.  t.  v.  Ridley,  12 
Law  J.,  C.  P.  151. 

Rule  to  plead  not  necessary  after  an  order  for  time.]  After  a  judge's 
order,  directing  the  defendant  to  plead  within  a  given  time,  if  no  plea 
is  pleaded  within  that  time,  the  plaintiff  may  sign  judgment  without 
giving  a  rule  to  plead.  Nias  v.  Spratley,  4  B.  &  C.  386;  and  Nugee 
V.  M'Donell,  3  Dovvl.  5/9,  B.  C. 

A  summons  for  time  is  a  waiver  of  the  rule  to  plead.  Bolton  v. 
Manning,  5  Dowl.  769,  Ex. 

Rule  to  plead — when  to  be  given.]  When  a  rule  to  plead  is  given 
before  notice  of  declaration,  it  is  irregular;  but  the  irregularity  is 
waived  by  taking  out  a  summons  for  time  to  plead.  Pope  v.  Mann, 
2Mee.  &W.  881. 

There  is  no  irregularity  in  entering  a  rule  to  plead  before  notice  of 
declaration,  but  on  the  same  day.  Aitman  v.  Conway,  3  Mee.  &  W. 
71;  6  Dowl.  7Q  ;  and  Chapman  v.  Davis,  8  Dowl.  831,  C.  P. 

Rule  to  plead  once  given  is  sufficient.]  Where  the  declaration  and 
rule  to  plead  were  both  in  vacation,  a  judgment  signed  in  t'ne  next 
term,  without  a  new  rule  to  plead,  held  regular.  Mould  v.  Murphy,  2 
Dowl.  54. 

After  a  rule  to  plead  in  Easter  term,  in  an  action  on  a  bill  of  ex- 
change, defendant  paid  a  portion  of  the  bill,  with  the  costs  to  that 
time,  and  agreed  to  pay  the  residue,  with  the  costs  of  the  action,  the 
1st  of  October  following,  if  it  were  not  previously  paid  by  another 
party :  no  payment  having  been  made  according  to  the  agreement : — 
Held,  that  plaintiff'  might  sign  judgment  in  Michaelmas  term,  without 
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a  fresh  rule  to  plead.     Osborne  v.  Pennell,  1  Bing.  N.  C.  320  ;  1  Scott, 

277. 

Pleading  issuahly.']  The  common  order  to  "  plead  issuably"  applies 
to  the  plea  only,  and  not  to  the  rejoinder  or  subsequent  pleadings. 
n^oodman  v.  Gohle,  3  Mee.  &  W.  304;  7  Law  J.,  Ex.  59;  6  Dowl. 
371  ;  and  Betts  v.  Applegarth,  4  Bing.  267. 

It  seems  that  an  issuable  plea  is  not  merely  a  plea  on  which  issue 
may  be  taken,  but  one  that  goes  to  the  substantial  merits  of  the  action. 
Staples  V.  Holdsworth,  5  Scott,  432;  7  Law  J.,  C.  P.  66 ;  6  Dowl. 
196.  . 

In  an  action  for  goods  sold  and  delivered,  a  plea  that  the  plaintiff, 
before  the  commencement  of  the  action,  and  after  the  debt  was  con- 
tracted, became  a  bankrupt,  is  an  issuable  plea.  Willis  v.  Hallett, 
7  Scott,  474  ;  8  Law  J.,  C.  P.  244. 

The  defendant,  being  under  terms  to  plead  issuably,  pleaded  to 
debt  on  bond,  that  the  plaintiff  had  promised  to  forbear  further  pro- 
ceedings on  the  performance  of  certain  conditions  by  the  defendant, 
which  were  performed.  The  plaintiff  having  signed  judgment  for 
want  of  a  plea,  a  rule  to  set  aside  the  judgment  was  discharged,  with 
costs,  on  the  ground  that  the  plea  was  frivolous.  Blackburn  v.  Ed- 
wards, 10  Ad.  &  E.  21  ;   8  Law  J.,   Q.  B.  200;   2  P.  &  D.  237. 

The  defendant  being  under  terms  of  pleading  issuably,  pleaded  to  an 
action  on  a  banker's  draft,  that  the  sole  cause  of  his  making  the  draft 
was  for  money  won  by  one  H.  B.,  in  a  common  gaming  house,  from 
the  defendant  by  gaming.  The  court  held  that  this  was  not  an  issuable 
plea,  and  refused  to  set  aside  the  judgment  that  had  been  signed  by 
the  plaintiff  as  for  want  of  a  plea.  Humphreys  v.  Waldegrave  {Earl), 
6  Mee.  &  W.  622  ;  9  Law  J.,  Ex.  244  ;  8  Dowl.  768. 

If  a  defendant  is  under  terms  to  plead  issuably,  and  he  pleads  nun- 
quam  indebitatus  to  a  declaration  containing  counts  on  bills  of  ex- 
change, as  well  as  for  goods  sold  and  delivered,  the  plaintiff  may 
treat  the  plea  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea. 
Sewell  V.  Dale,  8  Dowl.  309. 

A  plea  raising  a  fair  question  of  doubt  on  a  matter  of  law,  the  deci- 
sion of  which  will  determine  the  legal  rights  of  the  parties  on  the 
merits,  is  an  issuable  plea.  Zuluetta  v.  Miller,  15  Law  J.,  C.  P.  267; 
10  Jur.  859. 

The  defendant  being  under  terms  of  pleading  issuably,  put  in  a 
special  demurrer,  and  the  plaintiff  signed  judgment  as  for  want  of  a 
plea.  The  court  held  that  the  plaintiff  was  entitled  to  do  so.  Sautell 
V.  Gillard,  5  Dowl.  620,  K.  B. 

Where  the  defendant  being  under  terms  of  pleading  issuably,  pleaded 
a  plea  clearly  frivolous,  and  so  late  that  the  demurrer  could  not  be 
argued  in  the  term,  the  court  set  it  aside,  and  gave  leave  to  sign  judg- 
ment, unless  the  defendant  would  undertake  to  go  to  trial  at  the  first 
sittings,  and  pay  the  costs  of  amending  and  of  the  rule.  Brown  v. 
Austin,  4  Dowl.  16 1,  Ex. 

Undertaking  to  plead  issuably  how  waived.}  Where  a  defendant  being 
under  terms  to  plead  issuably,  the  plaintiff",  before  the  time  for  pleading 
is  out,  obtains  an  order  for  leave  to  amend  the  declaration  by  adding 
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a  particular  allegation,  the  defendant  having  liberty  also  to  plead 
traversing  that  allegation,  and  the  declaration  is  amended  accordingly, 
the  undertaking  to  plead  issuably  is  thereby  done  away  with.  Hutt  v. 
Giles,  1 1  Mee.  &  W.  756. 

And  if  a  plaintiff  amend  his  declaration  after  a  defendant  has  ob- 
tained time  to  plead  on  the  usual  terms  of  pleading  issuably,  &c.,  the 
latter  is  at  liberty  to  demur  specially  to  the  declaration.  Children  v. 
Mannering,  8  Dowl.  1 20,  B.  C. 

Non  issuable  plea  how  waived.']  Obtaining  time  to  reply  is  a  waiver 
of  an  objection  that  the  plea  is  not  an  issuable  one,  the  defendant 
being  under  terms  to  plead  issuably.  Trott  v.  Smith,  9  Mee.  &  W. 
765;  2  Dowl.  N.  S.  278. 

Frivolous  and  non-issuable  plea.']  "Where  after  a  frivolous  and  non- 
issuable plea,  the  plaintiff  signed  judgment  as  for  want  of  a  plea,  a 
rule  to  set  aside  the  judgment  was  discharged  with  costs.  Blackburn 
V.  Edwards,  10  Ad.  &  E.  21. 

The  court  will  set  aside  pleas  which  are  frivolous  or  absurd,  though 
the  defendant  be  not  under  terms  of  pleading  issuably.  Horner  v, 
Keppel,  10  Ad.  &  E.  ]7  ;  2  P.  &  D.  234 ;  and  Mileyy.  Walls,  I  Dowl. 
648. 

A  plea  offering  several  defences  must  be  pleaded  by  order.]  Where 
the  defendant  pleaded  a  plea  offering  several  defences  to  the  action, 
and  raising  several  issues,  both  of  fact  and  law,  without  leave  to  plead 
several  matters,  the  court  confirmed  an  order,  made  by  a  judge  at 
chambers,  for  setting  it  aside,  without  an  affidavit  of  its  falsehood. 
Balmanno  v.  Thompson,  8  Dowl.  76;  6  Bing.  N.  S.  153. 

Pleading  false  pleas  for  delay.]  Where,  by  the  plaintiff's  own 
laches,  on  a  plea  of  judgment  recovered,  no  time  remains  to  obtain  a 
judgment  of  the  term  in  the  regular  course,  the  court  will  not  give 
leave  to  sign  judgment  as  for  want  of  a  plea,  on  an  affidavit  that  the 
plea  is  false,  or,  semble,  that  the  defendant's  attorney  has  admitted  it 
was  put  in  merely  for  delay.  Poole  v.  Salter,  1  Law  J.,  Ex.  65 ;  2 
C.  &  J.  85  ;  1  Dowl.  297. 

To  debt  on  a  judgment,  the  defendant  pleaded  a  release  of  Decem- 
ber, 1831,  destroyed  by  accident.  Upon  affidavit  that  the  plea  was 
false,  the  court  allowed  the  plaintiff  to  sign  judgment  as  for  want  of 
a  plea.  Smith  v.  Hardy,  8  Bing,  435  ;  1  M.  &  Sc.  676  ;  1  Law  J.,  C. 
P.  130. 

Where  a  single  plea  is  calculated  to  perplex,  and  renders  it  necessary 
for  the  plaintiff  to  consult  counsel,  the  court,  upon  an  affidavit  that 
it  is  false,  will  allow  judgment  to  be  signed  as  for  want  of  a  plea. 
Thus,  in  an  action  on  "a  bill  of  exchange  by  the  indorsee  against  the 
acceptor,  where  the  defendant  pleaded  "  that  the  bill  was  obtained 
without  consideration ;  that  a  blank  i)iece  of  paper  on  a  2s.  6d.  stamp 
was  handed  to  him,  with  a  request  that  he  would  put  his  name  as 
acceptor ;  that  he  accepted  the  bill  payable  at  a  particular  place  only  ; 
and  that  these  facts  were  known  to  the  plaintiff,"  the  court  gave  the 
plaintiff  leave  to  sign  judgment  as  for  want  of  a  plea,  on  an  affidavit 
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that  all  the  allegations  in  the  plea  were  false.     Miley  v.  Walls,  2  Law 
J.,  Ex.  170, 

Frivolous  pleas.']  A  judge  at  chambers  as  well  as  the  court  has 
authority  to  set  aside  frivolous  and  perplexing  pleas,  and  to  allow  the 
plaintiff  to  sign  judgment.  Balmunno  and  others  v.  Thompson,  9  Law 
J.,  C.  P.  57. 

Pleading  issuahly — obtaining  order  for  particulars  of  set-off — waiver 
of  objection.']  Where  a  defendant  is  under  terms  of  pleading  issuably, 
and  one  of  the  pleas  is  a  set-off;  obtaining  an  order  for  particulars  of 
the  set-off  is  a  waiver  of  the  objection  that  the  pleas  are  not  issuable. 
Scott  V.  Watson,  3  Dowl.  &  L.  208  ;  1  C,  B.  826. 

The  terms  of  pleading  issuably  are  waived  by  a  subsequent  amend- 
ment of  the  declaration.]  A  defendant  being  under  terms  of  pleading 
issuably,  the  plaintiff,  before  plea,  obtained  an  order  to  amend  his 
declaration  by  inserting  an  averment,  which  the  defendant  was  to  be 
at  liberty  to  traverse  :■ — Held,  that  the  defendant  was  released  from  the 
terms  of  pleading  issuably.     Chapman  v.  Giles,  1  Dowl.  &  L.  389,  Ex. 

Pleading  issuably  in  assumpsit  on  an  attorney's  bill.]  In  an  action 
by  an  attorney  for  work  and  labour,  a  plea  that  the  plaintiff  has  not 
delivered  a  signed  bill,  a  month  before  action  brought,  is  an  issuable 
plea,  within  the  meaning  of  the  terms  to  plead  issuably.  Wilkinson 
V.  Page,  1  Dowl.  &  L.  913,  C.  P. 

Non-issuable  pleas  although  pleaded  by  judge's  order  enables  plaintiff 
to  sign  judgment.]  A  defendant  being  under  terms  to  plead  issuably, 
applied  for  leave  to  plead  several  pleas,  which  were  objected  to  by  the 
plaintiffs  as  being  non-issuable;  notwithstanding  which  the  judge 
made  the  order  allowing  the  pleas.  The  pleas  having  been  pleaded 
pursuant  to  the  order,  the  plaintiffs  signed  judgment  as  for  want  of  a 
plea  : — Held,  that  the  plaintiff  was  right  in  signing  judgment,  the 
pleas  being  clearly  non-issuable.  Capner  and  others  v.  Mincher  and 
others,  13  Mee.  &  W.  704  ;  2  Dowl.  &  L.  694. 

Pleading  in  libel  general  issue  and  special  plea.]  In  an  action  for 
libel  in  a  newspaper,  defendant  will  not  be  allowed  to  plead  to  the 
same  cause  of  action,  the  general  issue  and  a  special  plea  of  an  apology 
and  payment  of  money  into  court,  under  6  &  7  Vic.  c.  96.  O'Brien  v. 
Clement,  3  Dowl.  &  L.  676  ;   15  Law  J.,  Ex.  244. 

Pleading  several  pleas.]  The  general  issue  "by  statute"  cannot  be 
pleaded  with  a  special  plea.  Legge  v.  Boyd,  9  Dowl.  39  ;  2  Scott,  N.  S. 
1  ;  1  M.  &  G.  898;  and  Neal  v.  M'Kenzie,  1  C.  M.  &  R.  61. 

The  court,  in  the  exercise  of  its  discretion,  under  stat.  4  Anne,  c. 
16,  s.  4,  will  not  give  leave  to  plead  not  guilty  "  by  statute,"  together 
with  a  special  jjlea,  although  such  ])lea  raise  a  defence  independent  of 
the  statute.     Ross  v.  Clifton,  1 1  Ad.  &  E.  631  ;  9  Dowl.  1033. 

A  defendant  may  plead  several  pleas,  showing  different  legal  con- 
clusions from  the  same  facts.  Curry  v.  Arnott,  5  Bing.  N.  S.  224; 
7  Dowl.  249  ;  7  Scott,  172. 
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No  rule  to  plead  several  matters  is  required,  where  the  pleas  are 
added  under  a  judge's  order.     Monck  v.  Shciistone,  3  Scott,  661. 

A  plea  of  nunquam  indebitatus  as  to  all  except  a  certain  sum,  and 
a  tender  of  that  sum,  does  not  require  a  rule  to  plead  several  matters. 
Archer  v.  Garrard,  3  Mee.  &  W.  63;  6  Dowl.  132. 

Where  a  plaintiff  has  consented  to  a  rule  to  plead  several  matters, 
the  court  will  not  entertain  an  a])plication  to  set  aside  any  of  these 
pleas.     Howeii  v.  Cai-r,  5  Dowl.  305,  Ex. 

A  summons  to  plead  several  matters  returnable  on  the  day  after  the 
time  for  i)leading  expires  : — Held  to  operate  as  a  stay  of  proceedings 
at  the  hour  when  the  judgment  office  opens,  and  as  if  a  summons  for 
further  time  to  plead  had  been  taken  out,  and  judgment  signed  at  the 
opening  of  the  office  therefore  irregular.  Wells  v.  Secret,  2  Dowl. 
447,  B.  C. 

A  summons  to  plead  several  matters,  taken  out  on  the  day  the  time 
for  pleading  expires,  returnable  on  the  following  day  at  eleven  o'clock  : 
— Held,  that,  until  disposed  of,  it  operated  as  a  stay  of  proceedings, 
although  the  time  for  pleading  had  been  enlarged.  Spenceleyv.  Shouls, 
5  Dowl.  562,  K.  B. 

A  plea  is  not  to  be  disallowed  because  it  is  bad  in  law  :  the  question 
is,  whether  it  contains  a  distinct  subject-matter  of  defence.  Bulley  v. 
Foulkes,  9  Law  J.,  Ex.  185. 

The  court  have  no  discretionary  power  to  allow  several  pleas,  in  a 
case  where  such  pleas  are  prohibited  by  the  new  rules.  The  pleas  of 
a  custom  unqualified,  and  a  custom  qualified,  cannot  be  allowed. 
Bastard  v.  Smith,  5  Ad.  &  E.  25  ;  6  Law  J.,  K.  B.  8  ;   1  N,  &  P.  242. 

Several  matters  cannot  be  pleaded  to  information  of  intrusion.^  The 
court  has  no  authority  under  4  &  5  Anne,  c.  16,  s.  4,  to  allow  a  de- 
fendant to  plead  several  matters  in  an  information  of  intrusion  by  the 
attorney- general.  The  Attorney-General  v.  Donaldson,  10  Law  J., 
Ex.  139. 

Order  to  plead  several  matters,  after  judgment  signed  for  want  of 
a  plea.']  Pending  a  rule,  to  set  aside  judgment  that  had  been  signed 
for  want  of  a  plea,  the  defendant  obtained  the  order  of  a  judge  to  plead 
several  matters  ;  but  the  court  set  aside  the  order.  Wilkes  v.  Ottley, 
2  N.  &  P.  99. 

Pleading  several  pleas  by  public  registered  officer.]  The  court  will  not 
allow  a  defendant,  who  is  sued  as  public  registered  officer  of  a  joint- 
stock  banking  company,  to  plead  a  traverse  of  the  allegation  in  the 
declaration,  that  he  was  such  officer  at  the  commencement  of  the 
action,  where  the  company  are  the  real  defendants,  and  there  are  pleas 
which  go  to  the  merits  of  the  action.  Needham  v.  haw,  12  Law  J., 
Ex.  316. 

A  plea  of  general  issue  under  any  statute  must  be  so  marked  in  margin.] 
The  rule  of  T.  T.,  1  Vic,  with  respect  to  the  insertion  of  the  words 
"  by  statute  "  in  the  margin  of  a  plea  of  the  general  issue,  is  not  in 
contravention  of  the  proviso  in  3  &  4  Will.  4,  c.  42,  s.  I.  And  where 
a  defendant  pleads  the  general  issue  only,  without  inserting  those 
words,  he  cannot  at  the  trial  be  allowed  to  show,  that  he  acted  in  the 
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execution  of  any  act  of  parliament.     Bartholomew  v.  Carter,  10  Law 
J.,  C.  P.  257. 

If  a  defendant  plead  not  guilty  "by  statute"  to  the  declaration, 
that  plea  also  extends  to  a  new  assignment.  Mason  v.  NewlanJ,  9 
Car.  &  P.  575.— Patteson,  J. 

Pleading  the  general  issue  "  by  statute."']  The  court  will  not  allow 
the  plea  of  the  general  issue  "  by  statute,"  to  be  pleaded  together  with 
special  pleas.     Thomsett  v.  Clifton  and  others,  10  Law  J.,  Q.  B.  233. 

Plea  by  statute — statement  of  the  particular  statute.']  The  defen- 
dant having  pleaded  a  plea  "  by  statute,"  the  court  onan  affidavit,  that 
the  plaintiff  was  unable  to  discover  the  statute  alluded  to,  compelled 
the  defendant  to  name  the  statute,  on  pain  of  having  the  words  "by 
statute"  struck  out  of  the  margin  of  the  plea.  Coy  v.  Lord  Forester, 
8  Mee.  &  W.  312  ;  10  Law  J.,  Ex.  262. 

To  a  plea  amounting  to  the  general  issue,  de  injuria  cannot  be  replied.] 
To  debt  for  duties  payable  under  the  Ramsgate  Harbour  Act,  the  de- 
fendant pleaded  a  section  of  the  statute,  which  exempted  him  from 
liability  to  pay  the  dues.  The  plaintiff  replied  de  injuria  : — Held,  that 
the  replication  was  bad,  as  the  plea  amounted  to  the  general  issue. 

Qucere,  whether  de  injuria  can  be  replied  in  an  action  of  debt.  Pelly 
V.  Rose,  1  Dowl.  &  L.  601. 

Payment  of  money  into  court,  and  plea  of  payment.]  In  an  action 
on  a  security  bearing  interest,  the  defendant  paid  into  court  a  sum 
equal  to  the  debt  and  interest  up  to  the  time  of  the  action  brought, 
but  not  to  that  of  paying  in  the  money.  The  court  held,  that  the 
plaintiff  was  entitled  to  proceed  in  the  action,  and  recover  damages  for 
the  remaining  interest.     Kidd  v.  JValker,  2  B.  &  Ad.  705. 

A  plea  of  payment  of  a  less  sum  of  money  into  court  on  a  general 
indebitatus  count  or  counts  is  good,  though  the  amount,  intended  to 
be  appropriated  to  each  count,  is  not  shown.  Jourdain  v.  Johnson,  4 
Dowl.  534;  STyrw.  524. 

Where  there  are  several  counts  for  several  causes  of  action,  or  se- 
veral breaches  are  assigned  in  covenant,  the  defendant  may  plead  pay- 
ment into  court  of  one  entire  sum  in  full  satisfaction  of  all  the  counts 
or  breaches.  Marshall  v.  Whiteside,  4  Dowl.  766 ;  1  Mee.  &  W. 
188. 

The  court  refused  to  allow  a  plea  of  payment,  without  paying  in  the 
money,  on  the  ground  of  the  sum  indorsed  having  been  paid  in,  in  lieu 
of  bail.     Ball  v.  Stafford,  4  Dowl.  327  ;  2  Scott,  426. 

The  plea  of  payment  of  money  into  court  cannot  be  pleaded  to  the 
same  cause  of  action  covered  by  other  pleas.  Thompson  v.Jachson,  8 
Dowl.  591 ;   1  Scott,  N.  S.  157;   1  M.  &  G.  242. 

The  plea  of  payment  into  court  should  conclude  with  the  prayer  of 
judgment,  and  be  the  last  plea.  Skarman  v.  Stevenson,  2  C  M.  &  R. 
75;  3  Dowl.  709. 

Where  a  defendant  has  several  defences  to  different  parts  of  the 
plaintiff's  demand,  and  intends  to  plead  payment  into  court  as  to  other 
parts  of  the  demand,  he  should  first  of  all  plead  those  pleas,  and  then 
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the  plea  of  payment  of  money  into  court  as  to  the  residue  only.  Coates 
V.  Stevens,  3  Dowl.  7S4;  2  C.  M.  &  11.  118. 

Payment  into  court  admits  the  contract,  if  special;  if  not,  only  as  to 
the  sum  jiaid  in.  Seaton  v.  Benedict,  5  Bing.  31 ;  2  M.  &  P.  G7  ;  and 
Drake  v.  Lewin,  4  Tyrw.  730. 

Payment  of  money  into  court  on  a  special  count  admits  the  contract 
stated  in  that  count.  If  it  he  paid  in  on  the  general  counts,  it  admits 
a  liahility  to  the  extent  of  the  sum  paid  in,  and  to  that  extent  only. 
AVhere,  therefore,  in  an  action  for  work  and  labour,  the  defendant  paid 
money  into  court  to  the  amount  of  10/.,  and  the  defendant,  if  liahle  at 
all,  was  only  so,  on  a  contract  entered  into  by  a  third  person,  the  de- 
fendant by  that,  admitted  that  such  third  person  was  his  authorised 
agent  to  make  a  contract  to  the  amount  of  lOZ. ;  but  it  was  competent 
for  him  to  show,  that  the  authority  given  by  him  to  such  third  person 
did  not  extend  beyond  that  sura.  The  rule,  which  requires  the  bill  of 
particulars  to  be  annexed  to  the  record  does  not  make  them  part  of  the 
record,  so  as  that  payment  of  money  into  court,  on  a  count  for  work 
and  labour,  would  be  an  admission  of  something  being  done  on  the 
account  mentioned  in  the  particulars ;  and  the  defendant  may,  not- 
withstanding, show  that  he  is  liable  only  to  the  amount  paid  in  upon  a 
different  account  of  the  same  description.  Meager  v.  Smith,  1  N.  & 
M.  449  ;  4  B.  &  Ad.  673  ;  2  Law  J.,  K.  B.  108. 

Payment  into  court — subsequent  costs.']  The  plaintiff  is  liable  to  the 
subsequent  costs,  if  he  does  not  recover  beyond  the  sum  paid  in.  Jones 
V.  Owen,  2  C.  &  J.  476 ;   1  Dowl.  565. 

The  rule  as  to  the  plaintiff  not  recovering  more  than  the  sum  paid 
into  court,  as  to  costs,  does  not  apply  to  unliquidated  damages.  Ack- 
wood  V.  Read,  5  Mee.  &  W.  542;  7  Dowl.  810. 

After  an  offer  to  pay  under  an  order,  and  refusal,  but  subsequently 
accepted,  the  plaintiff  is  only  entitled  to  costs  up  to  the  time  of  the 
order.  Parsons  v.  Pitcher,  4  Bing.  306 ;  6  Dowl.  432  ;  and  Marryatt 
V.  Clapp,  1  Dowl.  701,  Ex. 

To  fix  a  plaintiff  with  the  costs  incurred  subsequently  to  a  summons 
to  stay  proceedings,  upon  payment  of  a  less  sum  than  that  demanded, 
which,  having  been  refused,  is,  after  further  proceedings  taken  out  of 
court,  some  ground  of  vexation  and  oppression  must  be  clearly  shown. 
Haworth  v.  Hohjate,  2  Y.  &  J.  257 ;  Carr  v.  Smythers,  3  B.  &  B.  16S  ; 
and  Last  v.  Benton,  2  Marsh  478 ;  and  contra  James  v.  Raygatt,  2  B. 
&  Aid.  77Q. 

Where  an  action  of  ejectment  is  brought  on  certain  breaches,  and 
money  is  paid  into  court  on  one  of  them,  and  the  plaintiff  takes  it  out, 
and  does  not  proceed  to  trial,  the  defendant  is  entitled  to  judgment  as 
in  case  of  a  nonsuit.     Doe  d.  Stanley  v.  Towgood,  2  Dowl.  494,  B.  C. 

Plea  ofjuiyment  into  court  should  cover  debt  and  damages.]  A  plea 
of  payment  of  money  into  court,  in  an  action  of  debt,  should  answer 
both  the  debt  and  the  damages  for  its  detention,  although,  in  the  form 
of  this  plea  given  by  the  Reg.  Gen.  T.  T.,  1  Vic,  no  mention  is  made 
of  damages  when  the  plea  is  pleaded  to  this  form  of  action.  Lowe  v. 
Steel,  15  Mee.  &  W.  380;   10  Jur.  787,  Ex. 

In  an  action  of  debt  for  work  and  labour,  money  paid,  &c.,  the  de- 
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fendant  pleaded  that  he  paid  to  the  plaintiff  a  certain  sum  of  money 
"  in  full  satisfaction  and  discharge  of  all  the  causes  of  action  in  the 
declaration  mentioned."  The  plaintiff  having  signed  judgment  on  the 
ground  that  the  plea  did  not  notice  the  damages  claimed  in  the  decla- 
ration : — Held,  that  the  judgment  was  rightly  set  aside  by  a  judge  at 
chambers.     Treston  Y.Barrinyton,  10  Jur.  928. 

Flea  of  payment  into  court  in  assault  and  battery.']  To  an  action  for 
assault  and  battery,  the  defendant  pleaded  payment  into  court  of  25Z., 
pursuant  to  the  rule  of  T.  T.  1  Vic.  c.  7.  The  plaintiff  replied,  da- 
mages ultra;  on  which  issue  was  joined,  and  the  defendant  obtained  a 
verdict : — Held,  that  the  plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto,  because,  although  the  plea  of  payment  into  court 
is  prohibited  in  an  ordinary  action  of  assault  and  battery,  by  the  3  & 
4  Will.  4,  c.  42,  s.  21,  it  did  not  appear  upon  the  record  that  the  de- 
fendant was  not  a  person  entitled,  under  some  other  statute,  to  pay 
money  into  court,  by  way  of  amends  in  such  an  action.  Aston  v.  Perkes 
and  another,  15  Mee.  &  W.  385. 

Payment  into  court  in  trespass,  hy  judge's  order,  before  declaration.'] 
In  an  action  of  trespass  a  judge  may  make  an  order,  before  declaration, 
for  the  defendant  to  be  at  liberty  to  pay  money  into  court  under  3  &  4 
Will.  4,  c.  42  ;  and  if  the  defendant  pleads  that,  "  before  the  plaintiff 
declared,"  he  paid  into  court  a  sum  of  money  by  way  of  compensation, 
and  avers  that  the  plaintiff  has  not  sustained  damage  to  a  greater,  &c., 
on  which  the  plaintiff  takes  issue,  and  that  issue  is  found  for  the  de- 
fendant, the  court  will  not  grant  a  rule  for  judgment  non  obstante 
veredicto.     Edwards  v.  Price,  6  Dowl.  487,  B.  C. 

Payment  into  court  in  action  on  bond  not  pleadable.']  Payment  of 
money  into  court,  under  the  4  &  5  Anne,  c.  16,  s.  13,  in  discharge  of 
principal  and  interest  on  a  bond,  and  costs,  cannot  be  pleaded  to  an 
action  on  a  bond.     England  v.  Watson,  9  Mee.  &  W.  333. 

Payment  into  court  as  to  one  count  and  acceptance,  no  waiver  of  ob- 
jection to  other  pleas  as  non-issuable.]  The  declaration  contained  a 
count  on  a  bill  of  exchange.  The  defendant  paid  money  into  court 
thereon,  and  pleaded  to  the  residue  of  the  declaration.  The  plaintiff" 
having  accepted  the  money  out  of  court : — Held,  on  its  being  objected 
that  such  acceptance  was  a  waiver  of  the  objection  to  other  pleas  as 
non-issuable,  that  it  was  no  such  waiver.  Verbist  v.  De  Keyser,  3 
Dowl.  &  L.  392. 

Payment  of  money  into  court.]  An  action  for  damages,  occasioned 
by  the  negligently  running  down  the  plaintiff's  boat  by  the  defendant's 
vessel,  is  not  an  action  for  a  debt  or  demand  within  the  meaning  of  the 
3  &  4  Will.  4,  c.  42,  s.  17.     Watson  \.  Abbott,2C.  kM..\bO. 

In  an  action  against  a  sheriff  for  a  false  return  and  for  an  excessive 
levy,  and  for  not  paying  over  the  residue,  the  court  refused  to  allow 
the  sheriff  to  pay  money  into  court  with  costs.  Woodgate  v.  Baldock, 
2  Dowl.  256,  Ex. 

Where  a  whole  count  applies  to  a  demand  for  unliquidated  damages. 
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money  cannot  be  paid  into  court  on  a  part  of  it.  Hodges  v.  Lord 
Litchfield,  2  Dowl.  741,  C.  P. 

Money  may  be  paid  into  court  on  one  of  several  breaches  of  cove- 
nant, contained  in  a  lease  set  forth  in  the  declaration,  if  the  plaintiff's 
particular  specifies  the  sum  he  claims  on  that  breach.  Smith  v.  King, 
2  Dowl.  751,  C.  P. 

In  an  action,  by  a  landlord  against  a  tenant,  for  not  repairing,  the 
court  refused  to  allow  the  defendant  to  pay  money  into  court  by  way 
of  compensation  and  amends,  under  the  3  &  4  Will.  4,  c.  42,  s.  21. 
Serle  v.  Barrett,  2  Ad.  &  E,  82 ;  4  N.  &  M.  200. 

Payment  of  money  into  court  in  trespass  and  assault.']  Trespass  for 
breaking  and  entering  plaintiff's  house,  and  assaulting  and  beating 
his  son  : — Held,  that  the  defendants  might  pay  money  into  court 
under  a  judge's  order,  by  virtue  of  3  &  4  Will.  4,  c.  42,  3.  21.  Newton 
v.  Holford  and  others,  2  Dowl.  &  L.  554,  Q.  B. 

Money  paid  into  court  on  jjlea,  how  taken  out  on  the  death  of  defen- 
dant.] Money  paid  into  court  on  a  plea  of  payment,  and  the  suit 
having  abated  by  the  defendant's  death,  can  only  be  paid  out  of  court 
to  the  representatives  of  the  defendant,  and  not  on  the  application  of 
the  attorney.     Palmer  v.  Reiffeinstein,  1  M.  &  G.  94. 

Plea  of  payment.]  Plea  of  payment,  after  the  cause  of  action 
accrued,  is  sufficient  without  stating  any  day.  Beesley  v.  Dolley,  6 
Bing.  N.  S.  27  ;  8  Scott,  243. 

If  a  plea  of  payment  professes  to  answer  the  whole  declaration,  the 
plaintiff  cannot  sign  judgment  as  to  part  not  answered.  Wood  v. 
Farr,  5  Bing.  N.  S.  247  ;  7  Scott,  270. 

A  plea  of  payment  after  action  brought  need  not  mention  the  costs. 
Corbett  v.  Swinborne,  8  Ad.  &  E.  673. 

The  replication  may  traverse  the  payment  as  well  as  the  receipt. 
Webb  V.  Wheatherley,  1  Bing.  N.  S.  502  ;  1  Scott,  477. 

But  strictly,  need  only  deny  the  acceptance  of  the  money.  Ridley 
V.  Tindall,  7  Ad.  &  E.  134. 

On  a  plea  of  payment  of  all  the  monies: — The  court  held, that  the 
plaintiff  need  not  new  assign,  but  was  entitled  to  recover  the  balance 
between  the  amount  of  debt  proved  and  payment  made.  Freeman  v. 
Crofts,  4  Mee.  &  W.  1  ;  6  Dowl.  698. 

Pleas  of  payment,  or  set-off,  cannot  be  found  distributively,  unless 
the  amount  proved  by  the  defendant  equals  the  plaintiff's  claim. 
Kilmer  v.  Bailey,  5  Mee.  &  W.  385  ;  and  Tuck  v.  Tuck,  Id.  114. 

On  a  plea  of  payment,  if  that  be  the  only  issue,  the  defendant  is  to 
begin.     Richardson  v.  Fell,  4  Dowl.  10. 

To  entitle  the  defendant  to  a  verdict,  on  a  plea  of  payment,  he  must 
prove  the  exact  sum  stated  in  the  plea.  Cousins  v.  Paddon,  2  C.  M.  & 
R.  547  ;  5  Tyrw.  535. 

Plea  of  payment  where  credit  is  given  in  the  particulars.]  Where 
payment  is  pleaded,  after  credit  in  the  particulars,  it  applies  to 
the  balance.  Eastwick  v.  Harman,  6  Mee.  &  W.  13;  8  Dowl. 
399. 
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Pleading  a  set-of.]  A  judgment  recovered,  after  action  brought, 
and  before  plea  pleaded,  is  a  good  set-ofl".  Reynolds  v.  Beeriny,  4 
Doug.  181. 

It  is  no  answer  to  a  plea  of  set-off  on  a  judgment  recovered,  that 
the  plaintiff  has  brought  a  writ  of  error,  to  reverse  the  judgment, 
which  is  still  pending.     lb. 

If  the  defendant  plead  the  general  issue  and  another  plea,  he  can- 
not give  evidence  of  a  set-off  under  a  notice,  but  must  plead  the  set- 
off. Duncan  v.  Grant,  1  C.  M.  &  R.  383  ;  3  Law  J.,  Ex.  341  ;  4 
Tyrw.  818. 

On  a  plea  of  set-off,  the  plaintiff  need  not,  in  the  first  instance, 
prove  the  whole  of  his  demand,  but  after  the  defendant  has  proved 
his  set-off,  is  at  liberty  to  give  evidence  of  the  parts  of  his  demand,  to 
meet  the  set-off.  Williams  v.  Bavies,  1  C.  &  M.  l64  ;  2  Tyrw.  383  ; 
2  Law  J.,  Ex.  202. 

Where  a  plaintiff  replies  to  a  plea  of  set-off,  "  that  he  never  was 
indebted  in  manner  and  form,"  he  is  not  at  liberty  to  give  evidence  of 
payment  in  answer  to  the  defendant's  proof  of  his  set-off.  Stock- 
bridge  V.  Sussams,  11  Law  J.,  Q.  B.  217. 

Where  a  plaintiff  replies  to  a  plea  of  set-off,  that  "  he  was  not,  nor 
is  indebted  to  the  defendant  in  manner  and  form,"  he  is  at  liberty  to 
give  evidence  of  payment  to  support  the  replication.  Harvey  v.  Holt- 
man,  12  Law  J.,  Q.  B.  185  ;  and  Jackson  v.  Robinson,  8  Dowl.  622. 

A  plea  of  set-off  is  not  divisible;  the  defendant  by  it  alleges  a 
demand,  exceeding  or  equal  to  the  plaintiff's  claim,  and  if  he  do  not 
prove  that,  fails  on  the  whole  of  the  plea.  If  he  prove  a  part  of  his 
set-off,  that  may  be  taken  in  reduction  of  damages.  Moore  v.  Butlin, 
7  Law  J.,  Q.  B.  20 ;  7  Ad.  &  E.  595 ;  2  N.  &  P.  436. 

Where  there  are  several  counts,  for  several  causes  of  action,  a  plea 
of  set-off,  of  a  smaller  sum  is  good  ;  though  it  is  pleaded  generally  to 
the  whole  declaration,  and  not  applied  to  any  particular  count  or  sum. 
Noel  v.  Davis,  7  Law  J.,  Ex.  287  ;  4  Mee.  &  W.  136 ;  7  Dowl.  48. 

A  plea  of  set-off,  which  stated,  "  that  before  and  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  was  indebted  to  the  defen- 
dant," without  adding  "  and  still  is  indebted,"  was  held  bad  on  de- 
murrer. Dendy  v.  Powell,  3  Mee.  &  W.  442  ;  7  Law  J.,  Ex.  154  ;  6 
Dowl.  577. 

Where  a  defendant  pleads  a  set-off,  which  plea,  as  he  is  not  able  to 
support  by  evidence,  is  found  against  him,  and  afterwards  brings  an 
action  to  recover  the  amount  of  such  alleged  set-off,  the  verdict  of  the 
jury  in  the  former  action,  and  judgment  entered  thereon,  may  be 
pleaded  as  a  bar  to  the  action,  and  by  way  of  estoppel  to  the  claim. 
Eastmure  v.  Hawes,  8  Law  J.,C,  P.  236  ;  5  Bing.  N.  C.  444 ;  7  Scott, 
461. 

A  plea  of  set-off,  "that  before  and  at  the  time  of  the  commence- 
ment of  the  suit,  the  plaintiff  was  and  still  is  indebted,"  &c.,  "  for 
money  due  and  owing  from  the  plaintiff  to  the  defendant  on  an 
account  stated,"  is  sufficient  without  any  other  averment  of  time. 
Harsant  v.  Busk,  11  Law  J.,  Q.  B.  264. 

Plea  of  set-off  averring  the  promises  to  be  by  defendant  and  another 
and  plaintiff  indebted  to  them.']  A  plea  of  set-off,  in  an  action  of 
assumpsit,  averring  that  the  promises,  in  the  declaration  mentioned. 
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were  made  by  the  defendant  jointly  with  one  L.,  who  is  still  alive  ; 
and  that  the  plaintiff"  was  and  is  indebted  to  the  defendant  and  L.,  in 
a  large  sum ;  out  of  which  said  sum  so  due  and  owing  by  the  plain- 
tiff to  the  defendant  and  the  said  L.  as  aforesaid,  the  defendant  and 
the  said  L.  offer  to  set-off:— Held,  good  on  special  demurrer.  Stack- 
wood  V.  Dunn,  12  Law  J.,  Q.  B.  3. 

Plea  to  the  whole  declaration  and  demurrer  to  one  count.']  A  defen- 
dant having  obtained  an  order  to  plead  several  matters,  pleaded  a  plea 
to  the  whole  declaration,  and  delivered  also  a  demurrer  to  one  count, 
whereupon  the  plaintiff  signed  judgment  as  for  want  of  a  plea.  The 
court  refused  to  set  aside  the  judgment,  except  on  the  terms  of  the 
defendant's  striking  out  the  demurrer,  and  paying  the  costs  of  his 
defective  pleading.     Baily  v.  Baker,  9  Mee.  &  W.  769. 

Inconsistent  pleas  allowed  if  amounting  to  a  substantial  defence.']  On 
a  motion  to  strike  out  pleas  as  inconsistent : — Per  Cur.  The  rule  H.  T. 

4  Will.  4,  distinctly  says,  that  several  pleas  shall  be  allowed,  if  distinct 
grounds  of  answer  or  defence  are  intended  to  be  established  in  respect 
of  each  ;  and  that  is  the  case  here.  The  word  "  inconsistent"  was 
studiously  kept  out  of  the  rules,  for  the  subject  was  discussed,  and  it 
was  felt  that  there  might  be  cases  in  which  pleas  might  be  inconsistent 
with  each  other,  and  sustain  substantially  different  defences.  The 
object  had  in  view  was  to  prevent  the  same  defence  being  pleaded  in 
different  forms.  Duerr  v.  Triebuer,  3  Dowl.  133  ;  1  Bing.  N.  S.  266; 
and  Wilkinson  v.  Small,  3  Dowl.  564,  B.  C. 

Pleas  allowed  by  judge's  order  cannot  be  struck  out.]  The  court 
has  no  power  under  the  Reg.  Gen.  H.  T.  4  Will.  4,  s.  6,  to  strike  out 
pleas  that  have  been  allowed  by  a  judge.  The  proper  course  is,  to 
move  to  rescind  the  judge's  order.  Turquand  and  another  v.  Hawtrey 
and  another,  11  Law  J.,  Ex.  294. 

Counsel's  signature  to  pleas.]  A  plea  of  plene  administravit  need 
not  in  the  Exchequer  or  the  Queen's  Bench  be  signed.    Reedy.  Spurr, 

5  Dowl.  330 ;  2  Mee.  &  VI.  76. 

Nor  a  plea  of  nul  tiel  record  in  the  Common  Pleas.  Hubert  v. 
Lord  Weymouth,  2  H.  Bl.  816. 

A  plea  of  the  statute  of  limitations,  although  not  concluding  with 
a  verification,  must  be  signed  by  counsel.     Roberts  v.  Howard,  9  Mee. 

6  W.  838  ;  1  Dowl.  N.  S.  667. 

A  plea  of  the  statute  of  limitations  requires  to  be  signed;  but 
although  a  nullity  if  unsigned,  judgment  cannot  be  signed  until  the 
time  for  pleading  has  expired.  Macher  v.  Billing,  1  C.  M.  &  R.  577; 
4  Law  J.,  Ex.  16  ;  4  Tyrw.  812. 

All  special  pleas  and  subsequent  proceedings  tvhich  conclude  with  a 
verification  must  in  the  King's  Bench  be  signed  by  a  barrister,  except 
the  pleas  of  plene  administravit,  comperuit  ad  diem,  mil  tiel  record, 
and  son  assault  demesne,  or  liberum  tenementum,  and  in  the  Common 
Pleas,  except  comperuit  ad  diem,  solvit  ad  diem,  and  nul  tiel  record ; 
but  it  is  now  a  rule  that  "  all  pleadings  which  conclude  to  the  country 
need  not  be  signed  by  counsel."     Rule  H.  T.  2  Will.  4. 
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A?id  by  Rule  H.  T.  4  Will.  4,  "  To  a  joinder  in  demurrer  no  signature 
of  counsel  shall  be  necessary." 

A  plea  improperly  concluding  to  the  country  requires  counsel's  signa- 
ture.) To  a  declaration,  containing  a  count  on  a  bill  of  exchange, 
and  a  count  on  an  account  stated,  the  defendant  pleaded  to  the  first 
count  a  plea  introducing  new  matter,  but  concluding  to  the  country, 
instead  of  with  a  verification ;  and  to  the  second  count,  a  plea  of  the 
general  issue;  the  pleas  were  not  signed  by  counsel: — Held,  first, 
that  the  plaintifi"  was  at  liberty  to  sign  judgment  upon  the  whole 
record ;  for  that  the  Reg.  Gen.  H.  T.  2  Will.  4,  s.  107,  in  providing 
that  no  pleading  which  concludes  to  the  country  need  be  signed  by 
counsel,  means  which  properly  concludes  to  the  country ;  secondly, 
that  the  plaintiff  was  not  bound  to  take  the  objection  by  demurrer ; 
and  thirdly,  that  the  two  pleas  formed  but  one  whole,  and  that  the 
judgment  on  the  whole  record  was  therefore  correct.  Stevens  v.  Angell, 
1  Dowl.  &  L.  150,  Q.  B. 

Pleas  delivered  without  counsel's  signature  a  nullity,  andjudgment  may 
be  signed.']  Where  a  defendant  pleaded  the  general  issue  to  the  whole 
declaration,  and  to  part  thereof  a  special  plea,  concluding  with  a  veri- 
fication, and  delivered  them  without  counsel's  signature : — Held,  that 
the  plaintiff  might  treat  the  whole  pleading  as  a  nullity,  and  sign 
judgment  as  for  want  of  a  plea.  Shield  v.  Quick,  10  Law  J.,  Ex.  270  ; 
8  Mee.  &  W.  289. 

Counsel's  signature  on  the  draft  pleas  not  the  copy  delivered.']  The 
plaintiff  signed  judgment  for  want  of  a  plea.  The  question  was, 
whether  the  copy  of  the  signature  of  counsel,  placed  on  the  draft, 
was  a  sufficient  signature,  according  to  the  practice  of  the  court.  The 
draft  had  been  signed  by  the  counsel  himself,  and  copied  on  the  plea 
delivered  : — -Held,  that  counsel  need  not  sign  the  plea  delivered.  Sal- 
ter V.  Pomford,  8  Dowl.  435,  Q.  B. 

Upon  consulting  the  judges  of  the  Exchequer,  it  appeared  to  the 
judges  to  be  a  convenient  rule  to  lay  down,  that  it  is  sufficient  for  the 
counsel  to  sign  the  draft. 

Counsel's  name  in  issue  delivered^  The  name  of  the  counsel  sign- 
ing the  pleas  need  not  be  inserted  in  the  issue  delivered.  Jefferies  v. 
Yablonski,  10  Jur.  438,  C.  P. 

Pleading  after  amendment  of  declaration.]  On  the  amendment  of 
the  declaration  after  plea,  the  defendant  has  no  right  to  plead  de 
novo,  unless  it  forms  part  of  the  judge's  order.  Collins  v.  Aaron,  5 
Scott,  595,  C.  P. 

The  defendant  having  pleaded,  an  amendment  of  the  declaration 
was  ordered  with  liberty  to  plead  de  novo.  The  court  held,  that,  if 
the  defendant  did  not  plead  de  novo,  the  former  pleas  should  stand, 
if  applicable  to  the  amended  declaration.  Fagg  v.  Borsley,  1  C.  &  M. 
770  ;  2  Dowl,  107  ;   3  Tyrw.  905. 

Where  the  plaintiff  obtains  an  order  to  amend  his  declaration,  to 
which  the  defendant  has  demurred,  and  the  latter  at  the  same  time 
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obtains  an  order  for  time  to  pleat],  that  time  must  be  calculated  from 
the  time  that  the  plaintift'  amends,  and  not  from  the  date  of  the  order 
for  time,  although  the  latter  order  does  not  refer  to  the  former. 
Davies  v.  Siaiiley,  S  Dowl.  433,  B.  C. 

If  a  plaintiff' takes  out  a  summons  to  amend  the  declaration,  the 
defendant  has  a  rio;ht  to  i)resume  it  will  Ije  followed  up  by  a  peremp- 
tory summons,  and  therefore  it  will  operate  as  a  stay  of  proceedings 
for  one  day;  consequently,  where  the  time  for  pleading  was  out  on 
the  day  on  which  the  peremptory  s-ummons  could  have  been  made 
returnable,  a  judgment  signed  for  want  of  a  plea  on  the  next  day  was 
held  irregular.     Hodgson  v.  Caley,  8  Dowl.  318,  B.  C. 

Tleadiny  to  an  amended  declaration  after  demurrer.']  Where,  after 
demurrer,  the  plaintiff  amends  his  declaration  and  [)ays  costs,  the 
demurrer  is  at  an  end,  and  the  defendant  has  two  days'  time  to  plead 
de  novo  to  the  amended  declaration  ;  but  where  a  declaration  is 
amended  after  plea,  the  defendant  cannot  in  this  court,  plead  de  novo, 
without  an  order  for  that  purpose.  Smith  v.  Hearne,  1  Dowl.  &  L. 
992,  Ex. ;   12  Mee.  &  W.  715. 

A  plea  dated  before  delivery  is  not  a  nullity.']  The  time  for  pleading 
expii-ed  on  the  1st  November.  On  the  morning  of  the  2nd,  before 
the  opening  of  the  office,  the  defendant's  attorney  delivered  a  plea 
dated  the  1st.  Upon  this,  the  plaintiiF  signed  judgment: — Per  Cur. 
All  writs  are  required  to  bear  date  on  the  day  when  they  issued,  but 
if  they  are  tested  on  a  different  day  they  are  treated  as  irregular  only, 
and  not  as  void.  Here  the  plea  is  right  on  the  face  of  it,  and  the 
wrong  date  is  in  the  nature  of  a  mistake.  Hodson  v.  Pamel,  4  Mee.  & 
W.  373  ;  7  Dowl.  208. 

A  plea  having  been  demurred  to,  because  it  was  dated  1832,  instead 
of  1833,  the  court  ordered  the  demurrer  to  be  set  aside  with  costs. 
Neal  v.  Richardson,  2  Dowl.  89,  Ex. 

A  misnomer  in  a  plea  does  not  make  it  a  nullity.]  On  a  motion  to 
set  aside  a  judgment : — The  court  held,  that  a  misnomer  as  to  the 
defendant's  Christian  name,  in  his  plea,  is  not  a  ground  for  treating  it 
as  a  nuUity,  and  that  the  plaintiff  had  no  right  to  sign  judgment 
as  for  want  of  a  plea.     Anon.  7  Dowl.  511. 

Conclusion  of  pleas.]  A  plea  must  still  conclude  with  a  verification, 
or  to  the  country,  notwithstanding  the  rules  H.T.  4  Will  4.  Snow  v. 
Stevens,  1  C.  M.  &  R.  26 ;  2  Dowl.  664. 

Pleas  need  not  conclude  with  a  verification  unless  they  contain 
affirmative  matter ;  therefore,  a  plea  of  the  statute  of  limitations,  with- 
out a  verification,  is  good  on  special  demurrer.  Bodenham  v.  Hill, 
1  Mee.  &W.  274;  8  Dowl.  862. 

An  informal  conclusion  of  a  plea  is  no  ground  for  arresting  the 
judgment,  or  for  a  repleader,  if  there  has  been  an  issue  to  try ;  the 
objection  can  only  be  taken  advantage  of  on  special  demurrer.  Smith 
v.'Smith,  5  Dowl.  84,  Ex. 

A  plea  of  ne  unques  executor  may  conclude  to  the  country.  Wood 
V.  Kerry,  3  Dowl.  &  L.  642  ;   15  Law  J.,  C.  P.  122. 
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Dates  of  the  pleadings  in  the  issue.']  The  issue  must  state  the  dates 
of  the  pleadings  but  need  not  the  form  of  action.  Ball  v.  Hamlet, 
1  C.  M.  &  R.  575  ;   3  Dov.l.  188. 

The  rule  as  to  the  date  of  the  pleadings  does  not  apply  to  a  mere 
added  similiter.    Shaclel  v.  Ranger,  3  Mee.  &  W.  409- 

An  issue  may  be  amended,  if  the  teste  and  return  of  the  writ  be  left 
in  blank.     Watts  v.  Ball,  8  Dowl.  589  ;  1  Scott,  N.  S.  173. 

The  omission  to  transcribe  into  the  issue  delivered,  the  dates  of  the 
pleadings,  constitutes  a  variance,  of  which  the  defendant  is  entitled 
to  avail  himself  after  trial,  and  the  roll  is  made  up,  although  the  dates 
appear  in  the  roll.     Worthington  v.  Wigley,  5  Dowl.  209,  C.  P. 

In  the  issue,  the  date  of  the  writ  of  summons  was  wrongly  stated  ; 
the  word  defendant  was  used  instead  of  defendants,  and  the  award  of 
venire  was  to  the  then  sheriff: — Held,  that  these  errors  were  no  ground 
for  setting  aside  the  issue,  but  that  the  proper  course  was  to  apply  to 
a  judge  at  chambers  to  amend  it,  at  the  plaintiiF's  costs.  Ikin  v. 
Plevin,  5  Dowl.  594,  Ex. 

Conclusion  of  issue ?[  Where  the  issue  contained  an  '"'  &c.,"  after 
the  replication,  and  no  similiter  was  added,  but  it  was  properly  added 
on  the  Nisi  Prius  record: — -Held,  that  there  was  sufficient  to  justify 
the  presumption  of  a  perfect  record,  or  that  the  party  would 
make  a  perfect  one,  and  a  rule  for  arresting  the  judgment  was  dis- 
charged.    Brook  V.  Finch,  6  Dowl.  313. 

Where  a  replication  traversed  the  facts  contained  in  the  plea,  and 
concluded  to  the  country,  but  without  an  "  &c.,"  and  no  similiter 
was  added  : — Held,  that  the  omission  might  be  considered  as  a  mis- 
prision of  the  clerk  and  amendable  after  verdict,  judgment,  and  writ 
of  error  brought.     Siboni  v.  Kirkman,  3  Mee.  &  W.  46  ;   6  Dowl.  98. 

Plea  set  aside  on  an  affidavit  of  its  falsehood.']  The  defendant,  to 
an  action  against  him  as  maker  of  a  promissory  note,  pleaded  want 
of  consideration,  and  an  agreement,  that  if,  at  the  end  of  a  month 
from  the  date  of  the  note,  he  should  not  be  able  to  pay  it,  he  should 
not  be  compelled  to  do  so,  but  should  be  at  liberty  to  renew  it; 
and  then  averred,  that  he  was  unable  to  pay  it,  but  was  ready  and 
willing  to  renew  it.  The  court  set  aside  this  plea  on  an  affidavit  of 
its  falsehood,  which  was  not  contradicted  by  the  defendant.  Mitford 
V.  Finden,  10  Law  J.,  Ex.  473;  8  Mee.  &  W.  511. 

Pleading  an  insufficient  plea.]  The  mere  fact  of  a  plea  being  clearly 
insufficient  in  point  of  law,  is  not  a  ground  for  signing  judgment  as 
for  want  of  a  plea.     Cowperv.  Jones,  4  Dowl.  591. 

Demand  of  plea  before  signing  judgment.]  Where  a  plea  is  a 
nuUity,  the  plaintiff  must  nevertheless  demand  a  plea  before  he  signs 
judgment,  and  cannot  treat  it  as  a  waiver  of  such  demand.  Hough 
V.  Bond,  1  Mee.  &  W.  314. 

Where  the  plaintiff  has  entered  an  appearance  under  the  statute 
he  may  sign  judgment,  without  demanding  a  plea.  Willet  v.  Wilson, 
2C.  &J.356. 

The  delivery  of  a  plea  after  nine  o'clock  in  the  evening,  does  not 
entitle    the  plaintiff  to  sign   judgment  for  want  of  a  plea,  without 
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returning  the  plea,  or  giving  notice  of  the  objection  to  the  time  of 
dehvery.     Horsley  v.  Purdon,  3  Law  J.,  Ex.  65  ;  2  Dowl,  228. 

Date  of  similiter  to  pleadings. ~\  A  common  similiter,  whether  de- 
livered to  a  party  on  his  own  behalf,  or  added  for  him  by  the  other,  is 
not  a  pleading  within  the  rule  of  H.  T.  4  Will.  4,  and  does  not  re- 
quire a  date.     Bdden  v.  Ward,  9  Law  J.,  Q.  B.  323 ;  S  Dowl.  725. 

Semble,  that  where  a  party  adds  the  similiter,  forming  part  of  his 
own  pleadings,  it  is  a  pleading  within  rule  H.  T.  4  Will.  4,  s.  1,  and 
must  bear  a  date,  or  it  may  be  set  aside  for  irregularity.  Such  irregu- 
larity is  not  waived  by  the  party  to  whom  the  issue  so  made  up  is 
delivered,  omitting  to  take  that  objection,  on  attending  a  summons  to 
show  cause  why  the  action  should  not  be  tried  before  the  sheriff.  Mid- 
dleton  v.  Woods,  6  Mee.  &  W.  136  ;  8  Dowl.  170, 

Similiter  added  at  the  trial.']  When  a  record  is  taken  down  to  trial 
without  any  issue  having  been  joined  by  omission  to  add  the  similiter, 
the  defect  may  be  cured  by  adding  it  at  the  trial.  If  the  jury  have 
been  sworn  before  the  defect  is  found  out,  they  should  be  re-sworn 
after  the  similiter  has  been  added.     Dyson  v.  Warris,  1  M.  &  R.  474. 

Similiter  added  after  trial,  where  it  ivas  omitted  by  mistake.']  The 
record  may  be  amended  by  adding  a  similiter  to  a  replication,  where 
the  error  can  be  presumed  to  be  the  misprision  of  the  clerk,  even  after 
verdict,  judgment,  and  a  writ  of  error  brought  upon  the  judgment, 
assigning  as  one  cause  of  error,  the  want  of  a  similiter.  Siboni  v.  Kirk- 
man,  3  Mee,  &  W.  46  ;  7  Law  J.,  Ex.  3  ;  6  Dowl.  98. 

Plen  of  judgment  recovered,  what  is.]  To  an  action  of  assumpsit  for 
money  lent,  the  defendant  pleaded,  that  in  an  action  in  which  the  now 
defendant  was  plaintiff,  and  the  now  plaintiff  was  defendant,  the  now 
plaintiff  set  off  the  same  debt  for  which  the  present  action  was  brought, 
and  in  that  action  the  now  defendant  obtained  a  verdict : — Held,  that 
this  was  not  a  plea  of  judgment  recovered,  within  the  meaning  of  the 
rule  of  H.  T.  4  Will.  4,  r.  8,  and  that  the  plaintiff  could  not  sign  judg- 
ment as  for  want  of  a  plea.     Brokenshir  v.  Monger,  9  Mee.  &  W.  111. 

Pleading  auter  action  pendent.]  To  an  action  of  assum'sit  for  work 
done,  a  plea  that  another  action  is  pending  for  the  same  cause  against 
a  third  party  is  a  bad  plea.  Henry  v.  Goldney,  15  Lav/  J.,  Ex.  298  ;  10 
Jur.  439. 

The  plaintiff  issued  two  writs,  one  out  of  the  Court  of  Common 
Pleas,  which  was  never  served,  the  other  out  of  the  Exchequer,  on 
which  he  proceeded  to  declare.  The  defendant  pleaded  to  the  action 
in  the  Exchequer,  another  action  ])ending  for  the  same  cause  in  the 
Court  of  Common  Pleas.  The  plaintiff  replied  nul  tiel  record,  and 
served  the  defendant  with  a  rule  to  produce.  The  defendant  made  up 
a  roll  from  the  pra^cijjc  on  the  file  of  the  Court  of  Common  Pleas : — 
The  court  ordered  it  to  be  cancelled  with  costs.  Kirby  v.  Siggers,  4 
M.  &  Sc.  481;  2  Dowl.  659. 

Where  payment  is  pleaded  particulars  with  dates  not  granted.]  There 
is  no  such  analogy  between  a  plea  of  set-off  and  of  payment,  as  will 
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lead  the  court  to  require  the  defendant,  who  has  pleaded  payment,  to 
give  particulars  of  the  sums  paid,  and  the  dates  when  they  were  paid. 
Nor  will  the  court  compel  such  particulars  to  be  furnished,  merely  on 
an  affidavit  by  the  plaintitF  that  he  cannot  safely  proceed  to  trial  unless 
they  are  delivered.     Phipps  and  another  v.  Lothian,  9  Law  J.,  Ex.  88. 

Time  to  reply — replying  issuably.']  It  is  neither  usual  nor  reason- 
able, on  granting  a  plaintiff  time  to  reply,  to  impose  on  him  the  terms 
of  replying  issuably.  Crutchley  v.  London  and  Birmingham  Railway, 
2  Dowl.  &'l.  102,  Q.  B, 

Replication  de  injuria  to  action  in  debt.']  The  replication  de  in- 
juria is  apphcable  to  debt  as  well  as  assumpsit.  To  debt  by  payee 
against  the  maker  of  a  promissory  note,  the  defendant  pleaded  that  he 
■was  induced  to  make,  and  did  make  the  note,  by  means  of  the  fraud, 
covin,  and  misrepresentation  of  the  plaintiff: — Held,  that  de  injuria 
was  a  good  repUcation.     Cooper  v.  Garbett,  1  Dowl.  &  L.  969,  Ex. 

Amendment  of  replication.']  After  replying  damages  ultra,  to  a  plea 
of  payment,  the  plaintiff  may  amend  and  accept  the  money  in  satisfac- 
tion, on  payment  of  costs.     Kelly  v.  Flint,  5  Dowl.  293,  Ex. 

Replication  concluding  ivith  an  "  ^-c."  no  similiterT]  It  is  no  objec- 
tion to  a  verdict  that  no  simihter  has  been  added,  if  there  is  an  "  &c." 
at  the  end  of  the  replication.     Handford  v.  Handford,  6  Dowl.  473. 

Replication  to  a  plea  of  set-off.]  To  a  plea  of  set-off  for  400^., 
alleging  in  the  usual  form  that  such  sum  exceeded  the  damages  sus- 
tained by  the  plaintiff;  the  latter  replied,  as  to  234/.  parcel,  &c.,  the 
statute  of  limitations,  and  as  to  the  residue  of  the  400Z.  that  he  was 
not  indebted  modo  et  forma,  concluding  with  a  prayer  of  judgment : 
— Semble,  that  the  replication  was  bad  ;  also  that,  in  strictness,  a  plea 
of  set-off  should  allege  that  the  defendant's  claim  equals,  not  exceeds, 
that  of  the  plaintiff.     Fairthorne  v.  Donald,  2  Dowl.  &  L.  675,  Ex. 

Rejoining  gratis.]  The  terra,  "  rejoining  gratis,"  means  rejoining 
without  a  rule  for  that  purpose ;  and,  therefore,  where  a  defendant  is 
under  those  terms,  he  has  still  four  days  from  the  delivery  of  the  re- 
plication in  which  to  rejoin ;  the  only  effect  of  that  term  being  to  dis- 
pense with  the  necessity  of  a  rule  to  rejoin.  Adldns  v.  Anderson,  10 
Mee.  &  W.  12  ;  1  Dowl'.  N.  S.  877. 

A  twenty-four  hours'  demand  of  a  rejoinder,  however,  is  still  neces- 
sary where  the  rule  H.  T.  2  Will.  4,  does  not  apply;  and  being  under 
terms  to  rejoin  gratis  does  not  dispense  with  the  demand.  Steaton  v. 
Skeay,  3  Dowl.  537,  B.  C. 

A  plaintiff  having  time  to  reply  cannot  afterward  object  that  a  plea  is 
not  is.mable.]  Defendant  being  under  terms  to  plead  issuably,  deli- 
vered with  his  pleas  a  rule  to  reply,  and  the  plaintiff  obtained  a  week's 
time  to  reply ;  at  the  end  of  which,  instead  of  replying,  he  signed 
judgment,  on  the  ground  that  one  of  the  ])leas  was  not  issuable  : — 
Held,  that  the  jjlaintiff  had  waived  the  objection  to  the  plea  by 
obtaining  time  to  reply.     Stead  v.  Carey,  2  Dowl.  &  L.  270,  C.  P. 

M 
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Where  the  defendant  refuses  to  rejoin  plaintiff  may  si(/n  judgment. J 
When  the  plaintitF  delivers  the  issue,  addinj?  the  similiter  for  the 
defendant,  and  the  defendant  gives  notice  that  he  has  struck  out  the 
similiter,  but  does  not  deliver  any  rejoinder  or  demurrer  within  the 
four  days  limited  for  that  purpose ;  the  proper  course  for  the  ])laintiif 
to  pursue  is  to  sign  judgment  for  want  of  a  rejoinder.  Twy cross  v.  King, 
2  Dowl.  &  L.,  534  Q.  B. 

Rule  for  striking  out  pleas,  form  of]  A  rule  for  striking  out  pleas 
was  drawn  up  without  reading  the  declaration,  or  its  being  made  an 
exhibit.  The  court  discharged  it.  South  Eastern  Railway  Company 
V.  Short,  9  Law  J.,  Q.  B.  28;  3  P.  &  D.  110. 

Abandonment  of  plea  demurred  to.]  A  declaration  in  debt  by  a 
joint-stock  companj^  dated  the  29th  March,  stated  that  A.  B.,  the 
secretary  for  the  time  being  of  a  certain  company,  called,  &c.,  com- 
plains of  C.  D.,  &c.,  who  have  been  summoned  to  answer  the  said 
plaintiff,  as  such  secretary  as  aforesaid,  by  virtue  of  a  writ  issued  on 
the  2nd  day  of  March,  &c.  Plea,  amongst  others,  a  release  by  the  said 
company  of  the  said  several  causes  of  action,  and  special  demurrer 
thereto.  Rejoinder,  that  inasmuch  as  the  defendants  cannot  deny 
that  the  said  last  plea  is  insufficient  in  law,  they  freely  here  in  court 
relinquish  the  same,  and  abandon  all  verification  thereof;  therefore, 
let  no  regard  whatever  be  had  to  the  said  plea.  Issues  having  been 
joined  on  the  other  pleas,  and  the  plaintiff  having  recovered  a  verdict, 
the  defendants  brought  a  writ  of  error,  on  the  ground,  first,  that  it  did 
not  appear  that  the  plaintift"  was  secretary  at  the  time  of  action  brought ; 
secondly,  that  the  defendants  were  not  at  liberty  to  abandon  their 
plea  : — Held,  on  motion  by  the  plaintiff  to  quash  the  writ  of  error  as 
frivolous,  or  to  issue  execution  notwithstanding  the  writ;  first,  that  it 
suflSciently  appeared  that  the  plaintiff  was  secretary  at  the  commence- 
ment of  the  suit ;  secondly,  that  the  writ  of  error  was  not  frivolous. 

Quaere,  whether  the  defendants  were  at  liberty  to  abandon  the  plea 
demurred  to.     M'Intyre  v.  Miller  and  others,  14  Law  J.,  Ex.  180. 

A  special  plea  demurred  to  cannot  be  referred  to  on  the  trial.'] 
Where  a  special  plea  has  been  demurred  to,  the  defendant's 
counsel  has  no  right  at  the  trial  to  allude  to  the  statement  in  it 
in  his  address  to  the  jury.  Ingram  v.  Lawson,  9  C.  &  P.  326. — 
Maule,  J. 

Time  for  making  application  to  amend  pleadings.]  An  application  to 
amend  the  pleadings  does  not  fall  within  the  rule,  which  requires  par- 
ties complaining  of  an  irregularity  to  apply  to  the  court  promptly. 
Welsh  V.  Hall,  11  Law  J.,  Ex.  57  ;  9  Mee.  &  W.  14. 

Repleader.]  The  rule  that  a  repleader  is  never  awarded  in  favour 
of  the  party  who  made  the  first  fault,  aj)plies  only  where  the  issue  is 
found  against  that  party.     Gordon  v.  Ellis,  7  M.  &  G.  607- 

Repleader  awarded  on  motion  for  judgment  non  obstante  veredicto.] 
In  debt  on  award,  the  plea,  not  confessing  the  action,  raised  an  imma- 
terial issue,  which  the  jury  found  for  the  defendant.     The  court  held. 
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that  the  proper  course  was  to  award  a  repleader,  and  not  give  judgment 
non  obstante  veredicto.  So,  where  there  are  several  pleas  and  issues 
taken,  but  the  action  is  confessed  in  none,  if  one  be  immaterial  the 
court  may  award  a  repleader.  Plummer  v.  Lee,  5  Dowl.  755 ;  2  Mee. 
&W.  495. 
Neither  party  is  entitled  to  costs  on  a  repleader.    lb. 

Signing  judgment  for  want  of  a  plea,']  Where  a  declaration  was 
delivered  on  the  9th,  indorsed  to  plead  in  four  days,  and  plea  de- 
manded on  the  same  day,  and  judgment  signed  for  want  of  a  plea 
at  one  o'clock  on  the  14th  : — Held,  irregular.  Blundell  v.  Hansom, 
2  Mee.  &  W.  243 ;  5  Dowl.  457,  over-ruling  Kemp  v.  Fyson,  3  Dowl. 
265,  see  infra. 

Where  a  declaration  was  filed  on  the  24th  December,  with  notice 
to  plead  in  four  days,  and  judgment  was  signed  on  the  29th : — Held, 
irregular.      Wheeler  v.  Green,  7  Dowl.  194,  Ex. 

Where  a  declaration  was  delivered  on  the  4th  of  August,  with  notice 
to  plead  in  four  days : — Held,  that  judgment  could  not  be  signed  for 
want  of  a  plea  until  the  afternoon  of  the  9th.  Kemp  v.  Fyson,  3  Dowl. 
265,  Ex. 

An  order  for  seven  days'  time  to  plead  was  obtained  on  May  15th. 
On  the  22nd,  pleas  were  dehvered,  but  irregular  in  several  respects, 
and  on  the  evening  of  that  day  the  plaintiff  signed  judgment  as  for 
want  of  a  plea  :  the  court  set  aside  the  judgment  as  having  been  signed 
too  early.     Pepperell  v.  Burrell,  1  C.  M.  &  R.  372  ;  2  Dowl.  674. 

Where  the  declaration  was  delivered  on  the  7th,  to  plead  in  four 
days,  and  on  the  JOth  an  order  for  particulars  was  obtained,  which 
were  dehvered  on  the  13th: — Held,  that  judgment  for  want  of  a  plea 
signed  at  ten  o'clock  on  the  15th  was  regular.  Tate  v.  Bodfeld,  3 
Dowl.  218,  Ex. 

Where  a  plea  was  in  fact  delivered  before  judgment  signed,  and  the 
plaintiff's  attorney  afterwards,  with  knowledge  of  that  having  been 
done,  signed  judgment : — The  court  held  the  judgment  irregular,  and 
set  it  aside  with  costs  to  be  paid  by  the  attorney.  Ampthill  v.  Semple, 
2  C.  &  J.  358;  2  Tyrw.  312. 

Where  the  judgment  was  signed  in  term  for  want  of  a  plea,  where 
the  plea  was  delivered  before  eleven  o'clock  of  the  day  after  that  on 
which  the  time  for  pleading  expired  : — Held,  irregular.  Leigh  v. 
Bender,  4  Dowl.  201,  Ex. 

A  plaintiff  has  no  right  to  sign  judgment  for  want  of  a  plea  before 
the  time  for  pleading  is  out,  although  a  bad  plea  may  have  been  de- 
livered. Dakins  v.  Wagner,  3  Dowl.  535,  B.  C.  ;  Nolleken  v.  Severn, 
2  C.  &  J.  333  ;  Smith  v.  Rathbone,  5  Dowl.  401. 

Where  after  obtaining  a  week's  further  time  to  plead,  the  defendant 
took  out  several  summonses  for  further  time,  the  last  returnable  on 
the  day  after  the  week's  time  expired,  but  no  order  taken  on  either : — 
Held,  that  the  plaintiff  was  entitled  to  sign  judgment  on  that  day. 
Bass  V.  Cooper,  2  Mee.  &  W.  310. 

To  a  declaration  on  a  bill  of  exchange,  and  on  an  account  stated,  the 
defendant  pleaded  non  assumpsit,  whereupon  the  plaintiff  signed 
judgment  as  for  want  of  a  plea  : — Held,  that  he  was  not  justified  in 
signing  judgment,  the  proper  course  being  to  demur;  and  the  court 
refused  to  amend  such  judgment  by  confining  it  to  the  issue  raised 
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on  the  first  count  of  the  declaration.  Eddison  v.  Pigram,  16  Law  J., 
Ex.  33. 

The  defendant  pleaded  non  assumpsit  in  debt.  The  court  held, 
that  beinff  a  nullity  it  was  not  waived  by  the  plaitititF  afterwards  calling 
for  the  particidars  of  a  notice  of  set-off,  which  formed  no  ])art  of  the 
record  ;  and  the  court  refused  to  set  aside  the  judgment  sij^ned  for 
wnnt  of  a  plea,  upon  a  mere  affidavit  of  merits.  Ford  v.  Barnard, 
6  Bing.  535. 

Where  the  defendant  pleads  nil  debet  as  to  part,  and  a  tender  as  to 
the  residue  of  the  ])laintiff's  demand,  but  omits  to  pay  the  money 
tendered  into  court,  the  plaintiff  cannot  sign  judgment  on  the  entire 
demand  for  want  of  a  plea,  but  only  for  the  residue.  Chapman  v. 
Hicks,  2  C.  &  M.  633;  3  Law  J.,  E.v.  219- 
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Plea  of  puis  darrein  continuance^  A  plea  of  puis  darrein  continu- 
ance held  to  be  independent  of  a  judge's  order  to  rejoin  issuably. 
Bryant  v.  Perry,  5  Bing.  414  ;  2  M.'&  P.  760. 

If  one  of  two  defendants  plead  a  plea  of  bankruptcy  puis  darrein 
continuance,  the  plaintiff  cannot,  at  Nisi  Prius,  confess  this  plea  to 
be  true,  and  go  on  with  the  case  as  to  the  other  defendant.  Pascall 
V.  Horsley,  3  C.  &  P.  372. 

If  a  plea  pleaded  puis  darrein  continuance,  good  in  form,  be  verified 
by  affidavit,  and  there  be  also  an  affidavit  under  the  rule  H.  T.,  4 
"Will.  4,  s.  2,  the  judge  at  Nisi  Prius  will  receive  it,  although  there 
may  be  reasons  to  believe  that  it  is  pleaded  for  delay.  Ludlow  Cor- 
poration V.  Tyler,  7  C.  &  P.  537. 

On  demurrer  to  a  plea  puis  darrein  continuance,,  there  must  be  a 
joinder  before  the  cause  can  be  tried.  Thompson  v.  Pennal,  2  B.  & 
Ad.  968. 

Plea  of  puis  darrein  continuance  after  jury  sworn.']  A  witness  for 
the  plaintiffs  having  been  objected  to  as  incompetent,  on  the  ground 
of  his  being  a  co-contractor  with  the  defendants,  a  release  was  ten- 
dered to  him,  whereupon  the  defendants  pleaded  the  release  puis 
darrein  continuance,  as  a  discharge  of  the  debt.  The  witness,  at  a 
subsequent  period,  cancelled  the  release  by  tearing  off  the  seal,  and 
the  plaintiffs  then  replied  non  est  factum,  to  which  the  defendants 
rejoined  that  the  deed  "is  the  deed  of  the  plaintiffs."  The  defen- 
dants having  been  unable,  at  a  subsequent  trial,  to  produce  the  deed, 
or  to  give  secondary  evidence  of  its  contents,  owing  to  a  mistake  as 
to  the  party  in  whose  possession  it  was,  and  the  jury  having  accord- 
ingly found  for  the  plaintiffs,  the  court  granted  a  new  trial,  on  the 
ground  of  surprise,  although  it  was  objected  by  the  plaintiffs,  that  the 
jury,  being  sworn  to  try  the  issue  according  to  its  terms,  would  be 
bound  to  find  it  for  the  plaintiffs,  since  there  was  no  valid  deed  in 
existence  at  the  time  of  issue  joined.  Todd  and  another  v.  Emley  and 
another,  12  Law  J.,  Ex.  142. 

Delivery  of  plea,  of  puis  darrein  continuance.']  A  plea  of  puis 
darrein  continuance  cannot  be  delivered  between  the  parties,  after  the 
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sittings  at  Nisi  Prius  have  commenced,  but  must  be  put  in  at  the 
trial. 

Semble,  if  the  matter  pleaded  arose  more  than  eight  days  before  the 
trial,  the  judge  will  exercise  his  power  to  allow  the  plea.  Page  v. 
Shenstone,  10  Jur.  1009,  B.  C— Patteson,  J.j  S.  C.  Payne  v.  Shen- 
ston,  16  Law  J.,  Q.  B.  61. 

On  the  14th  January,  the  13th  having  been  Sunday,  the  defendant 
pleaded  puis  darrein  continuance,  a  judgment  recovered  on  the  5th 
January  : — Semble,  that  the  plea  was  delivered  in  time.  Rule  8  of 
H.  T.  2  Will.  4,  having  operated,  under  those  circumstances,  to  ex- 
tend the  eight  days  to  nine,  on  account  of  the  13th  falling  on  a  Sunday. 
Duddeii  V.  Triquet,  4  Mee.  &  W.  676. 

After  plea  of  puis  darrein  continuance  plaintiff  may  discontinue.'] 
Where  a  defendant  pleads  a  plea,  puis  darrein  continuance,  he  cannot 
compel  the  plaintiff  to  proceed  with  the  suit,  but  the  latter  is  at 
liberty  to  discontinue  without  costs.  Wollen  v.  Smitti,  8  Law  J., 
Q.  B.  122. 

Motion  to  set  aside  plea  of  puis  darrein  continuance^  The  court 
will  not  set  aside  a  plea  of  a  release  by  one  of  several  co-plaintiffs, 
unless  it  is  clearly  shown  to  have  been  made  in  fraud  of  the  other 
plaintiffs,  or  unless  the  releasor  be  a  mere  nominal  party  to  the  action, 
having  no  interest  whatever  in  the  subject-matter  of  it.  Raivsthorne 
and  others  v.  Gandell  and  anotiier,  15  Mee.  &  W.  304. 

Plea  puis  darrein  continuance — costs  if  defendant  succeed.']     Where 
the  defendant  pleads  puis  darrein  continuance,  and  he  succeeds  in  the  - 
action,  he  is  not  entitled  to  any  costs  incurred  previous  to  the  plea.- 
Lyttleton  v.  Cross,  4  B.  &  C.  117- 
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Plea  in  abatement,  sufficient  description  of  place  of  residence.]  The 
word  "  residence"  in  the  3  &  4  Will.  4,  c.  42,  s.  8,  which  requires  that 
pleas  in  abatement  for  the  non  joinder  of  persons  who  ought  to  have 
been  made  defendants,  shall  be  accompanied  by  an  affidavit  stating 
the  place  of  residence  of  such  persons  with  convenient  certainty, 
means  the  home  or  domicile  of  the  parties.  And  therefore,  where  such 
an  affidavit  stated  a  party  to  be  resident  at  a  certain  place  which  was 
really  his  home,  but  he  was  not  actually  there,  having  gone  abroad 
for  a  short  time  : — Held,  that  the  statute  was  complied  with.  Lambe 
v.  Smythe,  10  Jur.  394,  Ex. ;  15  Law  J.,  Ex.  287;  3  Dowl.  &  L.  712  ; 
15  Mee.  &  W.  433. 

Plea  in  abatement — particulars  of  residences  of  persons  named.]  If 
the  affidavit,  verifying  a  plea  in  abatement  professes  to  give  the  par- 
ticulars of  the  residences  of  the  persons  named  therein,  and  in  iact 
misdescribes  them,  the  defendant  is  bound  by  such  description,  and 
the  plea  will  be  set  aside,  although  the  misdescription  occurred  merely 
by  mistake,  or  was  such  that  the  proper  residence  could  have  been 
easily  ascertained.  Newton  and  others  v.  Stewart,  15  Law  J.,  Q.  B.  384. 
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Plea  in  abatement,  if  a  nulUty.']  If  a  plea  in  abatement  be  a  nullity, 
no  act  of  the  plaintiff',  apparently  acquiescing  in  it,  will  be  construed 
into  a  recognition  of  it.     Garratt  v.  Hooper,  1  Dowl.  28. 

Plea  in  abatement,  for  non-joinder.^  A  plea  in  abatement,  for  the 
non-joinder  of  a  co-contractor,  which  prays  judgment  of  the  declara- 
tion, and  that  the  same  may  be  quashed,  is  informal ;  it  ought  to  pray 
judgment  of  the  writ  and  declaration.     Davies  v.  Thompson,  14  Mee. 

6  W.  IGI  ;  3  Dowl.  &  L.  49. 

Coverture  not  a  plea  within  the  statute  3  Sf  4  Will.  4,  c.  42,  s.  8.] 
A  plea  in  abatement  of  coverture  of  the  defendant  is  not  within  the 
statute  3  &  4  Will.  4,  c.  42,  s.  8.    Jones  v.  Smith,  3  Mee.  &  W.  526  ; 

7  Law  J.,  Ex.  143;  6  Dowl.  557. 

A  plea  in  abatement  of  coverture — an  affidavit  necessary.]  A  plea  in 
abatement,  to  an  action  of  debt,  of  the  defendant's  coverture,  is  a 
dilatory  plea  requiring  an  affidavit  of  verification  under  the  stat.  4 
Anne,  c.  16,  s.  11  :  and  if  there  be  no  such  affidavit,  the  plaintiff  is 
entitled  to  sign  judgment  as  for  want  of  a  plea,  although  part  of  the 
cause  of  action  accrued  after  the  coverture.  Lovell  v.  Walker,  9 
Mee.  &  W.  299. 

Coverture  of  plaintiff,  how  pleadable. 1  The  coverture  of  the  plaintiflF 
cannot  be  pleaded  in  bar  to  an  action  of  covenant  on  a  deed  made 
between  the  defendant  and  the  plaintiff;  it  is  matter  for  a  plea  in 
abatement  only.     Bendixv.  Wakeman,  12  Mee.  &  W.  97. 

Pendency  of  another  action  cannot  be  pleaded  in  abatement.]  In  an 
action  against  one  of  several  joint  contractors,  the  defendant  cannot 
plead  in  abatement,  the  pendency  of  another  action  for  the  same  cause 
against  another  of  the  joint  contractors,  and  in  which  he  was  not  him- 
self a  defendant.     Henry  v.  Goldney,  10  Jur.  439;  15  Law  J.,  Ex.  298. 

Tme  for  delivery  of  plea  in  abatement.]  The  four  days  within 
which  the  pleas  must  be  delivered  are  calculated  exclusively  of  the 
first  and  inclusively  of  the  last  day.  Ryland  v.  Wormald,  2  Mee.  & 
W.  393;   5  Dowl.  581. 

Under  special  circumstances  the  time  has  been  extended.  Sowter 
V.  Dunston,  1  Mee.  &  W.  508. 

Affidavit  of  verification  of  plea  in  abatement.]  An  affidavit  of  verifi- 
cation, when  it  refers  to  the  declaration,  cannot  be  sworn  before  the 
latter  is  delivered.  Bower  v.  Kemp,  1  C.  &  J.  287;  1  Dowl.  281  ; 
Westerdale  v.  Kemp,  1  Tyrw.  263. 

The  Stat.  4  &  5  Anne,  c.  16,  s.  16,  provides,  that  an  affidavit  verify- 
ing the  truth  of  the  plea,  shall  be  annexed  to  all  pleas  in  abatement. 
The  act  only  applies  where  the  matter  of  the  plea  is  dehors  the  record. 
Grey  v.  Gedneff,  3  B.  &  B.  395. 

If  the  affidavit  cannot  be  obtained  in  time  to  deliver  with  the  plea, 
application  should  be  made  to  a  judge  for  an  extension  of  time. 
Johnson  v.  Popplewell,  2  C.  &  J.  544. 
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The  affidavit  may  be  made  by  the  defendant,  or  any  other  person 
cognizant  of  the  facts  alleged.     Long  v.  Comber,  4  East,  348. 

The  affidavit  must  strictly  agree  with  the  plea  in  describing  the 
parties.     Poole  v.  Pembrey,  1  Dowl.  693. 

An  affidavit  verifying  a  plea  of  coverture  need  not  state  the  resi- 
dence of  the  husband  to  be  within  the  jurisdiction,  as  such  plea  is  not 
within  3  &  4  Will.  4,  c.  42,  s.  8.  Jones  v.  Smith,  3  Mee.  &  W.  526 ; 
6  Dowl,  557. 

Plea  in  abatement  as  to  part,  and  in  bar  as  to  residue.'}  The  defen- 
dant may  plead  in  abatement  as  to  part,  and  in  bar,  to  the  residue  :  a 
new  assignment  in  such  cases  is  unnecessary.  Hill  v.  White,  S  Dowl. 
13 ;  9  Law  J.,  C.  P.  3 ;  6  Bing.  N.  C.  23. 

Plea  in  abatement  by  one  of  several  defendants.']  A  plea  in  abate- 
ment, applicable  only  to  one  defendant,  praying  judgment  of  the  writ 
generally,  and  that  it  may  be  quashed,  is  bad.  Wade  v.  Stiff,  1  M.  & 
P.  26. 

Costs  on  plea  in  abatement.']  On  setting  aside  a  plea  in  abatement 
for  irregularity,  no  costs  are  allowed.  Poole  v.  Pembrey,  1  Dowl. 
693. 

An  amendment  after  a  plea  in  abatement  may  be  with  or  without 
pa)Tnent  of  costs,  at  the  discretion  of  the  court.  Wall  v.  Lyon,  1  Dowl. 
714;  9  Bing.  411. 

Plea  of  privilege  by  an  attorney.]  A  plea  of  privilege  by  an  attorney, 
is  a  plea  in  abatement  requiring  an  affidavit.  Davidson  v.  Chilman,  1 
Bing.  N.  S.  297;  1  Scott,  177- 

A  plea  of  privilege  as  an  attorney  need  not  aver  that  he  is  not  an 
attorney  of  the  court  in  which  he  is  sued.  Percival  v.  Cooke,  5  Mee. 
&  W.  293. 

Nisi  Prius  record  after  plea  in  abatement  and  judgment.]  It  is  not 
requisite  to  set  out  in  the  issue  and  Nisi  Prius  record  a  previous  plea 
in  abatement,  and  judgment  of  respondeat  ouster  therein.  Pepper  v. 
Whalley,  5  N.  &  M.  437. 

Plea  of  release.]  To  set  aside  a  plea  of  release  by  parties  not  joined, 
fraud  must  be  estabhshed.  Herbert  v.  Pigott,  2  C.  &  M.  384 ; 
2  Dowl.  392. 

A  release,  obtained  fraudulently  from  one  of  several  plaintiffs  will, 
when  pleaded,  be  set  aside.     Barker  v.  Richardson,  1  Y.  &  J.  362. 

Where  one  of  several  plaintiffs,  assignees  of  a  bank,  releases  the 
cause  of  action,  and  the  release  is  pleaded,  the  court  will  set  aside  the 
plea,  suspicion  being  thrown  on  the  defendant's  conduct  in  the  trans- 
action, the  co-plaintiffs  indemnifying  the  plaintiff,  who  had  given  the 
release,  against  costs.     Johnson  v.  Holdsvmrth,  4  Dowl.  63,  B.  C. 

Where  the  affidavits  in  support  of  an  application  to  set  aside  a 
release,  given  by  a  co-plaintiff,  do  not  clearly  show  fraud,  the  court 
will  not  interfere  summarily  to  set  it  aside.  Crook  v.  Stephens,  5  Bing. 
N.  S.  638;   7  Scott,  848. 

The  court  will  not  set  aside  a  plea  of  release  given  by  one  of  several 
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plaintiffs,  unless  a  clear  case  of  fraud  is  made  out  between  the  releasor 
and  the  defendant :  fraud  upon  the  releasor  is  not  a  ground  for  setting 
aside  the  plea,  since  that  may  be  replied.  Wild  v.  Williams,  6  Mee. 
&  W.  490. 

PRISONER. 

Service  of  notice  on  plaintiff,  by  a  prisoner  for  his  discharge.']  Ser- 
vice upon  one  of  several  plaintiiis  of  the  defendant's  intention  to 
apply  for  his  discharge  under  48  Geo.  3,  c.  123,  s.  1,  is  sufficient  for 
a  rule  absolute  in  the  first  instance.  Harris  v.  Turtle,  S  Mee,  &  W. 
258. 

To  discharge  a  prisoner,  irregularly  arrested  on  attachment.'}  A 
prisoner,  who  has  been  arrested  irregularly  on  an  attachment  must 
apply  for  his  discharge  without  delay.  Regina  v.  Burgess,  3  N.  &  P. 
366. 

Discharge  of  a  bankrupt  on  production  of  his  certificate.']  Where  a 
judge  at  chambers,  upon  an  application  made  to  him  under  sec.  42  of 
the  Stat.  5  &  6  Vict.  122,  has  refused  to  discharge  a  bankrupt  from 
custody  on  his  producing  his  certificate,  this  court  has  no  jurisdiction 
to  entertain  a  similar  application.  Wearing  v.  Smith,  10  Jur.  924, 
Q.  B. 

Proceedings  against  a  defendant  arrested  on  capias.]  The  jirocced- 
ings  by  capias  in  pursuance  of  a  judge's  order,  under  1  &  2  Vic. 
c.  110,  are  collateral  to  the  cause;  and,  therefore,  although  defendant 
is  arrested,  and  continues  in  custody,  plaintiflf  may  enter  an  appear- 
ance for  him,  file  his  declaration,  and  serve  notice  thereof,  in  the 
same  manner  as  if  no  arrest  had  taken  place.  j\eal  v.  Snoulton,  3 
Dowl.  &  L.  442 ;   2  C.  B.  322. 

A  prisoner  may  move  for  his  discharge  under  48  Geo.  3,  c.  123, 
although  he  has  applied  to  the  Insolvent  Court.]  A  prisoner  in  custody 
for  twelve  calendar  months  for  a  debt  under  20/.  is  entitled  to  his 
discharge  under  48  Geo.  3,  c.  123,  notwithstanding  his  having  applied 
for  relief,  under  the  1  &  2  Vic.  c.  110,  to  the  Insolvent  Court,  and  the 
commissioner  having  adjudged  that  he  should  not  be  entitled  to  the 
benefit  of  that  act  for  three  years  ;  as  the  operation  of  such  an  order 
is,  not  to  secure  the  imprisonment  of  the  applicant  for  that  length 
of  time,  at  all  events,  hut  only  to  prevent  his  obtaining  for  so  long 
the  benefit  of  the  Insolvent  Act.      Hopkins  v.  Pledger,    1  Dowl.  &  L. 

119,  a  B. 

A  prisoner  may  renew  an  application  for  his  discharge.]  A  prisoner 
has  a  right  to  apply  de  die  in  diem  for  his  discharge,  and  is  not  pre- 
judiced by  a  former  application  having  been  im successfully  made.  Hal- 
lett  and  others  v.  Cresswell,  15  Law  J.,  Q.  B.  129,  B.  C. — Williams,  J. 

Discharge  of  prisoner  under  48  Geo.  3,  c.  123, — verification  of  signa- 
ture to  notice.]  In  moving  to  discharge  a  defendant  out  of  custody, 
under  48  Geo.  3,  c.  123,  it  is  necessary  to  have  an  affidavit,  verifying 
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the  signature  to  the  notice  served  on  the  plaintiff,  of  his  intention  to 
apply  to  the  court.  Randall  v.  Sweet  and  another,  10  Law  J.,  C.  P. 
132. 

Application  for  discharge  of  prisoner  after  a  remand  by  Insolcent 
Court.']  A  prisoner  remanded  by  the  Insolvent  Debtors  Court  is 
not  thereby  incapacitated  from  applying  to  this  court  to  be  discharged, 
under  the  48  Geo.  3,  c.  123,  s.  1. 

It  must  appear  distinctly  by  the  affidavit  on  which  such  discharge  is 
moved,  that  the  original  debt  does  not  exceed  20l.  Therefore,  where 
the  affidavit  stated  that  the  plaintiff  had  recovered  judgment  in  an 
action  brought  to  recover  the  sum  of  17/-  4^.,  and  the  writ  which  was 
appended  to  the  affidavit  was  indorsed  to  levy  23/.  85.  4c/. ;  the  court 
would  not  presume  that  the  surplus  sum  of  6/.  4a\  Ad.  was  solely  for 
costs.     Clapperton  and  Wife  v.  Monteith,  1  Dowl.  &  L.  908,  C.  P. 

To  discharge  a  married  woman,  sole  defendant  in  a  suit  commenced  be- 
fore her  marriage.']  An  action  was  brought  against  the  defendant,  a 
v.-idow,  in  March,  1845  ;  in  April  she  married,  and  in  May,  judgment 
in  that  action  was  signed  against  her,  and  a  ca.  sa.  issued,  under 
which  she  was  taken  in  execution  : — Held,  that  she  was  not  entitled 
to  be  discharged  out  of  custody,  although  she  had  no  separate  property. 
Beynon  v,  Margaret  Jones,  15  Law  J.,  Ex.  303 ;  3  Dowl.  &  L.  66". 

To  discharge  a  married  woman,  a  party  to  a  suit  from  custody.]  On 
an  application  to  discharge  a  defendant  out  of  custody,  on  the 
ground  that  she  is  a  married  woman,  the  court  will  require  the 
strictest  negative  proof  from  her  that  she  has  no  separate  property ;: 
where  it  appears  from  the  affidavits  on  the  other  side,  that  there 
are  reasons  for  doubting  such  to  be  the  fact.  Ferguson  v.  Clayworth 
and  Wife,  2  Dowl.  &L.  165,  Q.  B.;  6  Ql.  B.  269. 

Prisoner  on  attachment,  habeas  corpus  to  discharge^  The  court, 
will  not  grant  a  habeas  corpus  to  bring  up  the  body  of  a  party  to 
enable  him  to  move  the  court,  in  person,  to  set  aside  two  writs  of 
attachment,  on  which  he  is  in  custody.  Ford  v.  Nassau,  11  Law  J., 
Ex.  287. 

A  prisoner  brought  up  by  habeas  corpus — motion  for  his  discharge.] 
It  is  not  necessary  to  wait  till  the  rising  of  the  court  to  move  the  dis- 
charge of  a  prisoner  out  of  custody,  on  a  return  to  a  habeas  corpus, 
where  no  notice  of  any  opposition  to  the  motion  has  been  given. 
The  court  will  order  bim  to  be  discharged  forthwith.  In  re  Howard, 
2  Dowl.  &  L.  536,  Q.  B. 

Discharge  of  prisoner  brought  up  on  habeas  corpus  to  be  charged  in 
execution.]  Where  a  prisoner  is  brought  up  under  a  habeas  corpus 
ad  satisfaciendum,  he  is  entitled  to  be  discharged  on  payment  of  the 
debt  and  costs  in  the  action,  and  cannot  be  detained  until  payment  of 
the  court  fees  on  the  writ.  Dalzell  v.  Cullen,  12  Mee.  &  W.  1  ; 
1    Dowl.  &  L.  448. 

Charging  a  prisoner  in  execution.]  A  prisoner,  in  custody  under 
process  of  contempt  of  the  Court  of  Common  Pleas  is  liable  to  he 
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charged  in  execution  upon  a  judgment  in  this  court  in  the  ordinary 
way.     Wade  v.  Wood,  1  C.  B.  462. 

Service  of  notice  by  a  prisoner  for  his  discharge,  where  plaintiff  is 
dead.'}  The  plaintiff  in  a  suit  being  dead,  the  court  allowed  notice  of 
application  for  the  defendant's  discharge  under  the  48  Geo.  3,  c.  123, 
to  be  served  on  his  son,  who  was  the  attorney  in  the  action,  and  who 
refused  to  say  who  was  his  father's  personal  representative.  Booth  v. 
Steer,  1  Dowl.  &  L.  374,  Ex. 

Prisoner  in  execution  on  a  judgment  in  ejectment  may  apply  under  48 
Geo.  3,  c.\22  for  his  discharge.']  A  judgment  in  ejectment  is  a  judg- 
ment for  damages,  within  the  statute  48  Geo.  3,  c.  123.  s.  1,  and  a 
prisoner  who  has  lain  in  prison  for  twelve  calendar  months  in  execu- 
tion on  such  judgment  for  less  than  20s.  is  entitled  to  his  discharge. 
Doe  d.  Symons  v.  Rice,  14  Law  J.,  Q.  B.  137. 

A  defendant  in  execution  on  an  old  judgment,  without  a  sci.  fa.,  dis- 
charged.'] A  party  in  execution,  issued  above  a  year  and  a  day,  on  a 
judgment  without  a  sci.  fa.  : — Held,  entitled  to  take  the  objection,  and 
not  to  have  waived  the  right  by  delay.  Mortimer  v.  Peggett,  4  Ad.  & 
E.  363,  note. 

Irregular  ca.  sa. — effect  of  subsequent  detainers.]  A  party  arrested 
upon  a  ca.  sa.,  afterwards  set  aside  for  irregularity,  cannot  be  dis- 
charged out  of  custody,  if  before  the  setting  aside  the  irregular  ca.  sa. 
detainers  have  been  lodged  against  him  by  other  parties,  not  con- 
nected with  the  person  who  sued  out  the  original  writ.  Wright  v. 
Stanford,  11  Law  J.,  Q.  B.  42;  Watson  v.  Carroll,  9  Dowl.  217, 
Ex. ;  Robinson  v.  Yewens,  5  Mee.  &  W.  149 ;  7  Dowl.  377- 

A  detainer  against  a  prisoner  valid,  although  the  original  arrest  irre- 
gular.] Where  a  prisoner  has  been  arrested  on  a  Sunday,  a  subsequent 
detainer  by  another  party,  without  collusion,  is  not  vitiated  by  the 
illegality  of  the  original  arrest.  In  re  James  Ramsden,  15  Law  J., 
Q.  B.  264. 

The  Common  Pleas  decided,  there  can  be  no  detainer  under  another 
writ  upon  an  illegal  arrest.  Barratt  v.  Price,  1  Dowl.  725;  9  Bing. 
566;  2  M.  &  Sc.  634. 

An  arrest  on  an  irregular  ca.  sa.  does  not  invalidate  other  writs.]  On 
a  motion  to  discharge  the  defendant  out  of  custody,  it  appeared  that 
the  defendant  was  taken  on  a  ca.  sa.  under  a  judgment  above  a  year 
old,  and  not  revived  by  sci.  fa.  :— The  court  held,  that,  although  en- 
titled to  his  discharge,  as  to  the  arrest  on  that  suit,  it  did  not  extend 
to  invalidate  other  writs  against  him  in  the  hands  of  the  sheriff,  and 
that  the  detention  thereon  was  legal ;  besides,  he  was  liable  to  be  taken 
in  execution  on  a  valid  ca.  sa.  Reynolds  v.  Newton,  1  Gale  &  D.  153 ; 
Plomer  v.  Ball,  5  Ad.  &  E.  823 ;  and  Collins  v.  Beaumont,  2  P.  &  D. 
363. 

Motion  under  a  writ  of  habeas  corpus  ad  subjiciendum.]  A  prisoner 
who  sues  out  a  writ  of  habeas  corpus  ad  subjiciendum,  is  not  bound 
by  the  decision  of  any  one  court ;  but  is  entitled  to  take  the  opinion  of 
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all,  as  to  the  propriety  of  his  imprisonment.     Ex  parte  v.  Partington,  2 
Dowl.  &  L.  650,  Ex, 

A  prisoner  in  Queen's  Bench  under  criminal  process  cannot  be  charged 
with  civil  process  in  the  Common  Pleas.']  Where  the  party  is  in  the 
custody  of  the  Queen's  Bench  under  criminal  process,  a  writ  of  habeas 
corpus  ad  satis,  does  not  lie  in  order  to  charge  him  with  civil  process 
in  the  Common  Pleas,  even  since  5  &  6  Vic.  c.  22.  Gibb  v.  King, 
2  Dowl.  &  L.  806 ;  9  M.  G.  &  Sc.  1. 

PROCHEIN  AMY. 

Signature  to  petition  of  an  infant  plaintiff,  for  order  to  sue  by  next 
friend.']  The  petition  of  an  infant  plaintiflF  to  be  allowed  to  sue  by  her 
prochein  amy,  may  be  signed  by  such  prochein  amy  on  her  behalf, 
the  infant  being  too  young  to  sign  it  herself.  Eades  v.  Booth,  15 
Law  J.,  Q.  B.  263  ;  10  Jur,  311. 

The  authority  of  a  father  to  sue  as  prochein  amy  cannot  be  questioned.] 
In  an  action  by  a  father  as  prochein  amy,  for  criminal  conversation 
with  his  son's  wife,  the  plaintiff  having  recovered,  with  leave  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit,  and  the  defendant  having 
applied  for  a  certificate  to  deprive  the  plaintiff  of  costs,  and  no  mo- 
tion having  been  made  to  the  court  for  a  nonsuit : — Held,  on  motion 
to  set  aside  the  proceedings  for  want  of  authority,  first,  that  as  the 
defendant  had  reason  to  believe,  before  the  trial,  that  the  action  was 
brought  without  the  authority  of  the  son,  he  ought  to  have  made 
inquiries  then  ;  and  that  the  application  was  too  late ;  secondly,  that 
no  authority  from  the  son  was  necessary  to  enable  the  father  to  sue, 
and  that  the  son  was  bound  by  the  action.  Morgan  v.  Thorn,  10 
Law  J.,  Ex.  125. 

Prochein  amy,  appointment  of.]  The  father  of  the  infant  ought 
always,  in  the  first  instance,  to  be  appointed  prochein  amy ;  and 
if  his  evidence  is  likely  to  be  useful  at  the  trial,  an  application  should 
be  made  to  the  court  to  release  him,  by  the  appointment  of  a  proper 
substitute. 

An  uncertificated  bankrupt  is  an  improper  person  to  be  appointed 
prochein  amy ;  and  if  such  an  appointment  be  procured  it  will  be 
revoked  as  an  imposition  practised  on  the  court. 

The  appointment  of  prochein  amy  is  in  the  discretion  of  the  court ; 
but  quaere,  whether  poverty  is,  alone,  a  sufficient  reason  for  removing 
a  prochein  amy  or  requiring  security  for  costs.  Watson  v.  Fraser, 
10  Law  J.,  Ex.  420. 

Prochein  amy — security  for  costs^  The  court  will  not  call  on  the 
prochein  amy  of  an  infant  plaintiff  to  give  security  for  costs,  on  the 
ground  that  the  attorney  has  refused  to  disclose  the  residence  of  the 
prochein  amy,  it  not  being  sworn  that  he  is  in  insolvent  circumstances. 
Haynes  v.  Carr,  11  Law  J.,  C.  P.  111. 

Prochein  amy,  notice  of  action  by.]  The  prochein  amy  of  a  minor, 
whobringsan  action  in  his  name,  is  his  agent  under  3  &  4  Will. 4,  c.  52, 
8.  103,  for  the  purpose  of  giving  notice  of  the  action.  De  Gondouin  v. 
Lewis,  10  Ad.  &  E.  117 ;  2  P.  &  D.  283;  9  Law  J.,  Q.  B.  148. 
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Respitinff  or  discharging  recognizance.']  Recognizances  will  only  be 
suspended  from  term  to  term,  though  the  party  prosecuting  be 
alleged  to  be  in  America.     Thomas  Clark,  in  re,  11  Price,  730. 

The  Court  of  Exchequer  has  jurisdiction  to  respite  process  issued 
in  resjiect  of  fines,  &c.,  imposed  upon  presentments,  &c.,  when  es- 
treated, but  will  only  do  so  from  term  to  term,  and  not  further.  In- 
habitants of  Norwich,  in  re,  11  Price,  766;  and  Bennett,  ex  parte,  11 
Price,  770. 

A  recognizance  will  not  be  discharged  without  notice  to  the  attorney- 
general,  although  the  forfeiture  accrued  to  the  city  of  London. 
Morris,  ex  parte,  1  Mee.  &  W.  510. 

A  motion  to  discharge  a  defendant  from  estreated  recognizances 
under  4  Geo.  3,  c.  10,  must  be  preceded  by  a  notice  to  the  sohcitor  of 
the  Treasury.     Tipton,  ex  parte,  3  Dowl.  177,  Ex. 

In  ordei-  to  obtain  a  discharge  of  a  recognizance,  there  must  be 
shown  a  constat  of  the  proceedings  from  the  clerk  of  the  estreats 
office.    Dunk,  ex  parte,  2  Tyrw.  500. 

The  Exchequer  has  no  authority  to  interfere  where  the  recognizance 
has  not  been  estreated.     Rex  v.  Haukins,  1  M'Clel.  &  Y.  27. 

Recognizance  estreated  into  the  Exchequer — motion  for  discharge  of 
the  party.']  A  party  taken  in  execution  on  a  recognizance  estreated 
into  the  Exchequer,  and  who  denies  its  existence,  must,  in  order  to 
be  relieved,  come  in  and  traverse  the  recognizance.  Ex  parte  Stowell, 
13  Law  J.,  Ex.  328. 

Scire  facias  on  recognizance.']  A  scire  facias  upon  a  recognizance 
for  payment  of  costs,  occasioned  by  a  claim  to  goods  seized  in  case 
they  should  be  adjudged  forfeited.  The  court  held  it  to  be  imma- 
terial for  whose  benefit  the  recognizance  was  entered  into ;  and  it  was 
for  the  defendant  to  show  the  condition  to  have  been  performed. 
Rex  v.  Bulloch,  1  Mee.  &  W.  725  ;  1  Tyrw.  &  G.  ogs. 

Recognizance  to  prosecute  an  application,  for  a  new  trial  in  Common 
Pleas  at  Lancaster.]  On  application  under  the  statute  4  &  5  Will.  4, 
c.  62,  s.  27,  to  a  superior  court  in  Westminster  Hall,  for  a  new  trial 
in  a  cause  in  the  Common  Pleas  at  Lancaster,  the  recognizance,  "  to 
make  and  prosecute  such  application,"  is  satisfied  by  obtaining  a  rule 
nisi,  whatever  afterwards  becomes  of  the  rule.  Haworth  v.  Ormerod, 
6  Ad.  &  E.,  N,  S.  300  ;  13  Law  J.,  Q.  B.  265. 

Recognizance  on  certiorari  estreated — costs  on.]  Where  a  recog- 
nizance, taken  before  a  justice  of  the  peace  upon  the  removal  of  an 
indictment  into  the  Queen's  Bench,  had  been  returned  and  filed,  but 
not  enrolled,  the  court  permitted  it  to  be  estreated  into  the  Exchequer. 

Upon  a  motion  to  estreat  the  recognizance,  the  affidavit  stated  that 
the  side-bar  rule,  with  the  allocatur  for  costs  thereon,  had  been  served 
on  the  principal  and  bail,  and  the  costs  demanded,  but  it  did  not  state 
that  any  notice  of  taxation  had  been  given  : — Held,  that  in  the 
absence  of  any  affidavit  that  such  notice  had  not  been  given  the 
court  would  assume  the  proceedings  to  be  regular.  The  Queen  v. 
Sydserff,  14  Law  J.,  Q.  B.  44. 
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Re-sealing  record  on  the  trial  heing  postponed^  Where  a  cause  was 
set  down  in  the  list  of  undefended  causes  for  trial  in  the  third  sittings 
in  term,  and  on  the  defendant's  statement  that  it  was  a  defended 
cause  was  postponed  till  the  sittings  after  term,  and  the  plaintiff  did 
not  re-seal  the  record  previous  to  those  sittings,  although  he  did  so 
before  the  day  on  which  the  cause  actually  came  on  for  trial,  the  court 
set  aside  the  verdict  which  he  obtained,  for  irregularity.  King  v. 
Tress,  2  Dowl.  &  L.  734,  Q.  B. 

Record — discrepancy  in  the  date  of  the  writ  and  the  offence  charcjed.'] 
The  record  in  an  action  for  slander  stated,  that  the  writ  issued  on  the 
4th  of  June,  and  that  the  words  were  spoken  on  the  27th : — Held, 
that  this  discrepancy  on  the  record  was  no  ground  for  arresting  the 
judgment.     Steward  v.  Layton,  3  Dowl.  430,  Ex. 

Removal  of  a  cause  into  the  Exchequer — the  crown  interested.^ 
Where  in  trespass  by  subject  against  subject  (in  Common  Pleas)  the 
defendant  alleging  a  seisin  in  the  crown  of  the  locus,  and  justifying 
under  its  command  : — ^Held,  that  the  crown  having  the  right  to  inter- 
pose where  its  interests  were  concerned,  the  attorney-general  was 
entitled  to  a  rule  absolute,  in  the  first  instance,  to  remove  the  cause 
into  the  office  of  Pleas  of  the  Exchequer,  putting  the  plaintiff  in  the 
same  stage  of  forwardness  in  the  suit  as  he  was  in  the  former  court. 
Attorney-general  v,  Hallett,  15  Mee.  &  W.  97. 

RULES— SerwJce  of. 

Service  of  rules.l  Service  of  a  rule  on  an  attorney  by  leaving  it 
with  alaimdress  at  his  chambers,  who  stated  that  she  was  authorised  to 
receive  notices  and  papers  for  him,  is  insufficient.  Dodd  v.  Drum- 
mond,  1  Dowl.  381. 

So  is  service  on  the  laundress'  servant.  Smith  v.  Spicer,  2  Dowl. 
231. 

Service  of  rule  at  the  house  of  defendant's  attorney  on  a  servant."] 
Where  a  rule  nisi  had  been  served  by  leaving  a  copy  of  the  rule  at  the 
house  of  the  defendant's  attorney  with  a  female  servant,  who  stated 
she  was  authorised  to  receive  papers  for  the  attorney : — Held,  sufficient 
service  of  the  rule,  and  the  court  made  the  rule  absolute.  Lancaster 
V.  Castle,  8  Jur.  848,  B.  C. — Wightman,  J. 

Service  on  a  manservant  of  the  defendant's  attorney  at  his  office : — 
Held,  insufficient.     Kealeyv.  Cartwright,  II  Jur.  378. 

Service  of  a  ride  at  the  late  residence  of  defendant  on  his  son."]  A 
rule  nisi  to  compute  was  served  on  the  defendant's  son  at  the  late 
residence  of  the  defendant ;  afterwards,  one  K.  admitted  to  depo- 
nent that  he,  R.  received  the  rule  from  the  son  and  gave  the  same  to 
the  defendant.  The  court  held  the  service  insufficient,  but  allowed 
the  rule  to  be  enlarged  and  served  again  at  the  late  residence  on  the 
son  and  to  be  stuck  up  in  the  office.  Short  v.  Arnal,  MS.  Exch. 
M.  T.  1845. 
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Service  of  rule  on  the  sister  of  defendant's  wife  insufficient.']  A  rule 
nisi  to  compute  was  served  on  the  sister  of  the  defendant's  wife  at  the 
defendant's  residence.  The  court  held  the  service  insufficient — that 
the  affidavit  ought  to  state  that  the  person  served  was  either  a  member 
of,  or  residing  with,  the  defendant's  family.  Holland  v.  Wright,  MS. 
Exch.  E.  T.  1845. 

Service  on  a  female  friend  staying  at  defendant's  house.']  Service 
of  a  rule  to  compute  on  a  female,  whom  the  deponent  believed  to  be 
a  friend  staying  at  the  defendant's  house,  and  authorised  to  receive 
messages : — Held,  insufficient.  Brandon  v.  Edwards,  2  Dowl.  N.  S. 
225. 

Service  of  rule  at  defendant's  residence  on  a  person  who  promised  to 
deliver  same  to  defendant.]  An  affidavit  of  service  of  a  rule,  stated 
that  the  deponent  served  "  the  above-named  defendant  with  a  true 
copy  of  the  rule,  by  delivering  and  leaving  with  one  H.  at  the  defen- 
dant's residence,  situate,  &c.,  a  true  copy  of  the  said  rule,  and  at  the 
same  time  showing  the  original  thereof,  and  that  the  said  H.  promised 
to  deliver  the  said  copy  to  the  defendant :" — Held,  to  be  insufficient, 
as  it  did  not  show  a  service  on  any  person  connected  with  the  defen- 
dant's residence.  Taylor  v.  Whitworth,  9  Mee.  &  W.  478 ;  1  Dowl. 
N.  S.  600. 

Service  of  rule  on  defendant's  clerk.]  The  defendant's  clerks  said 
they  had  received  service  of  a  rule  nisi,  and  would  send  it  to  their 
master,  but  they  would  not  give  any  information  as  to  where  the 
master  might  be  found : — Held,  sufficient  service.  Smith  v.  Jones, 
6  Jur.  1090,  C.  P. 

Service  of  a  rule  at  the  defendant's  residence^  Service  on  the 
mother  of  the  defendant  at  his  residence : — Held,  sufficient.  Warren 
V.  Smith,  2  Dowl.  216,  Ex. 

Or  on  a  female  in  the  habit  of  receiving  messages  for  the  defendant 
at  his  dwelling  house.     Edwards  v.  Napier,  9  Dowl.  177,  Q-  B. 

Or  on  a  female  who  is  sworn  to  be  part  of  the  defendant's  family, 
and  who  promises  to  give  the  copy  rule  to  the  defendant.  Weeden  v. 
Lipman,  9  Dowl.  Ill,  B.  C. 

Service  on  the  defendant's  landlady  is  not  sufficient.  Gardner  v. 
Green,  3  Dowl,  343,  B.  C. 

Service  of  a  rule  to  compute.]  Service  of  a  rule  to  compute  upon 
a  clerk  at  the  defendant's  counting  house  : — Held  insufficient.  War- 
wick v.  Bacon,  8  Scott,  N.  S.  667 ;  2  Dowl.  &  L.  596. 

And  on  defendant's  warehousman,  at  his  warehouse  in  the  city,  in- 
sufficient.    Ibofson  V.  Phelps,  9  Law  J.,  Ex.  232 ;  6  Mee.  &  W.  626., 

Service  of  a  rule  to  compute  upon  a  servant  at  a  counting  house  is 
insufficient.    Rowland  v.  VizettaUy  and  others,  1  Dowl.  &  L.  767,  C.P. 

A  rule  nisi  to  compute,  served  at  York  on  the  day  cause  was  to  be 
shown,  is  insufficient  to  authorize  making  the  rule  absolute,  although 
ten  days  have  elapsed  since  the  service.  Farrell  v.  Dale,  2  Dowl.  15, 
Ex. 

Where  the  rule  and  copy  had  been  sent  by  the  post,  and  the  original 
was  a  few  days  afterwards  received  back,  indorsed  with  a  receipt  of 
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"copy  of  the  within  rule,"  and  signed: — Held,  sufficient  for  making 
the  rule  absolute.     Smith  v.  Cmnpbell,  6  Dowl.  728. 

Service  of  rule  to  compute  on  one  of  several  defendants  sufficient.l 
Service  of  a  rule  to  compute  principal  and  interest  on  a  bill  of  ex- 
change or  promissory  note,  upon  one  of  several  defendants,  is  suffi- 
cient, as  service  upon  one  is  service  upon  all.  Amlot  v.  Evans,  7  Mee. 
&  W.  462  ;  and  Fi^gins  v.  Ward,  3  Law  J.,  Ex.  135  ;  2  C.  &  M.  424. 

Service  of  a  rule  by  sticking  it  up  in  the  office.']  Service  of  a  rule 
by  sticking  it  up  in  the  office  will  not  be  allowed  upon  an  affidavit  that 
the  attorney's  residence  is  unknown,  unless  it  is  also  sworn  that  the 
party's  residence  is  unknown.      Wright  v.  Gardner,  3  Dowl.  657,  Ex. 

But  service  of  a  rule  to  compute  allowed,  by  sticking  up  in  the 
office,  and  serving  on  the  general  attorney  of  the  defendant,  where  the 
party  was  abroad,  had  no  place  of  residence  in  this  country  and  no 
attorney  in  the  suit.     Gibson  v.  Lord  Ranelagh,  7  Scott,  231. 

Where  a  regular  service  of  a  rule  is  endeavoured  to  be  dispensed 
with  on  the  ground  of  absence,  or  otherwise,  the  affidavit  must  show 
what  effijrts  have  been  made  to  serve  the  party  before  secondary  ser- 
vice will  be  allowed.     Mudie  v.  Newman,  2  Dowl.  639,  Ex. 

Where,  on  account  of  the  defendant's  residence  being  unknown,  the 
court  gives  leave  to  serve  him  in  a  particular  manner,  they  will  not 
make  a  prospective  rule,  that  service  of  future  rules,  &c.  may  be 
effected  in  the  same  manner.     Martin  v.  Colvill,  2  Dowl.  694. 

Leave  to  stick  up  a  notice  in  the  office  must  be  limited  to  the  par- 
ticular proceeding.    Davis  v.  Jenner,  2  Scott,  N.  R.  202  ;  9  Dowl.  45. 

Rule  left  instead  of  served  sufficient.']  The  affidavit  of  service 
stated  that  the  rule  nisi  was  "  left"  instead  of  stating  that  it  was 
"  served  :" — Held,  to  be  sufficient  service.  Bailey  v.  Anderson,  MS. 
Exch.  E.  T.  1845  ;  and  Short  v.  Smith,  8  Dowl.  584. 

Description  of  rule  in  affidavit  of  service.]  An  affidavit  of  service 
must  swear  to  the  service  of  the  "  rule  annexed,"  and  not  merely  to 
the  "  rule  in  this  cause."     Fidlett  v.  Bolton,  4  Dowl.  282. 

Description  of  the  party  served  with  a  rule.]  An  affidavit  stating 
that  service  of  a  rule  had  been  made  upon  Mr.  S.,  "  who  acts  as  the 
attorney  or  agent  of  the  defendant  in  this  cause,"  was  held  sufficient. 
Pattrick  v.  Rickards,  15  Law  J.,  Q.  B.  204. 

Delay  in  the  service  of  a  rule — whether  guilty  of  laches.]  It  is  not 
sufficient  to  make  a  party  guilty  of  laches  that  he  has  delayed  for  an 
unnecessary  time  to  serve  a  rule,  unless  it  be  shown  that  the  other 
party  is  prejudiced  by  the  delay.  Gurney  v.  Gurney  and  another,  15 
Law  J.,  Q.  B.  265 ;  3  Dowl.  &  L.  734. 

Service  of  rule  on  an  attorney  for  the  payment  of  money.]  Where 
it  is  clearly  shown  that  an  attorney  keeps  out  of  the  way  to  avoid 
being  served  with  rules  for  the  payment  of  money,  the  court  will 
allow  service  upon  his  clerk  to  be  good  service.  The  affidavit,  how- 
ever, must  specify  the  endeavours  to  effect  a  service,  and  the  reasons 
for  believing  that  he  is  in  town,  and  avoiding  service.  Hinton  v.  Dean, 
4  Dowl.  352. 
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Service  of  rule  for  paytnent  of  money — date  must  be  clearly  stated.'] 
An  affidavit  of  service  of  a  rule  for  jjayment  of  money,  alleging  a 
service  "  on  the  day  of  the  date  hereof"  no  date  heing  stated,  except 
by  reference  to  the  date  of  the  jurat,  is  insufficient.  Hughes  v,  Browne, 
6  Man.  &  G.  751 ;  13  Law  J.,  "C.  P.  73 ;  1  Dovvl.  &  L.  788. 

Irregular  service  of  a  rule,  hoiv  waived.']  Appearing  to  a  rule  is  a 
waiver  of  service.     Levi  v.  Duncomhe,  1  C.  M.  &  R.  737  ;  3  Dowl.  447. 

If  a  party  against  whom  a  rule  is  granted  ohtains  its  enlargement, 
he  cannot  afterwards  ohject  that  it  was  not  personally  served.  Cart- 
wright  V.  Blackworth,  1  Dowl.  489. 

Rule  granted  on  payment  of  costs — effect  of  non-compliance.]  Where 
the  plaintiff  obtained  a  rule  for  a  new  trial  on  payment  of  costs,  which 
were  taxed  and  demanded,  but  not  being  paid  within  a  reasonable 
time,  a  rule  to  show  cause  why  the  former  rule  should  not  be  dis- 
charged was  obtained  imless  paid  on  or  before  a  stated  day,  which 
was  done,  the  court  discharged  the  second  rule  on  the  terms  of  the 
plaintiff  paying  the  costs  of  the  application.  Solly  v.  Langford,  13 
Mee.  &  W.  151  ;  2  Dowl.  &  L.  250. 

A  rule  nisi  need  not  state  the  irregularity  on  which  it  was  granted  to 
set  aside  proceedings.]  It  is  not  necessary,  in  a  rule  nisi  to  set  aside 
proceedings  for  irregularity,  to  specify  the  grounds  of  irregularity  on 
which  the  party  relies.  Ren?iie  v.  Bruce,  2  Dowl.  &  L.  946 ;  9  Jur. 
597,  B.  C. — Coleridge,  J. 

Therefore,  where  it  appears  on  the  face  of  a  writ  of  summons  that 
it  is  directed  to  a  defendant  in  a  wrong  county,  and  that  on  the  capias 
the  direction  is  left  in  blank,  without  stating  sheriff  or  place,  it  is  not 
necessary  in  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  de- 
fendant should  not  be  discharged  out  of  custody,  to  state  the  irregu- 
larity complained  of;  it  is  sufficient  if  it  appears  on  affidavit.     lb. 

A  rule  nisi  obtained  under  a  mistaken  supposition  that  an  affidavit 
had  been  sworn.]  Upon  a  statement  of  counsel  that  he  had  moved 
for  a  rule  to  set  aside  an  award,  under  a  mistaken  supposition  that  an 
affidavit  deposing  to  certain  facts  had  been  sworn  :  the  court  on  the 
day  after  granting  the  rule  nisi  gave  leave  for  the  rule  to  be  drawn  up 
as  upon  reading  such  affidavit,  on  condition  that  it  should  be  sworn 
on  that  same  evening.  Perrivg  v.  Kymer,  4  Nev.  &  M.  477;  1  Har. 
&  W.  20. 

A  rule  nisi  obtained  on  a  defective  affidavit  cannot  be  amended.] 
Where  a  party  obtained  a  rule  nisi  upon  affidavits,  which  were  badly 
entitled,  and  discovering  his  mistake  he  apjilied  to  the  court  for 
leave  to  take  the  affidavits  off  the  file,  and  amend  and  re-swear  them; 
the  court  refused  to  allow  such  a  course  to  be  taken,  on  the  ground 
that  the  affidavits  would  appear  to  have  been  sworn  after  the  rule  was 
drawn  up  ;  and  also  refused  to  allow  a  fresh  rule  to  be  drawn  up  on 
amended  affidavits  ;  but  suggested  a  new  motion  upon  affidavits  dis- 
closing the  circumstance  of  the  error  ;  giving  no  opinion  however 
upon  the  validity  or  effect  of  such  new  motion.  Doe  d.  Hill  v.  Tollett, 
1  Dowl.  &  L.  121. 

Effect  of  rule  with  stay   of  proceedings.]     Where   a  defendant 
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obtains  a  rule  which  stays  the  plaintiff's  proceedings,  he  is  entitled  to 
the  whole  of  the  day  on  which  such  rule  is  disposed  of  for  taking  the 
next  step.     Vernon  v.  Hodyins,  1  Mee.  &  W.  151  ;    4  Dowl.  665; 

1  T.  &  G.  427. 

Insufficiency  of  affidavits  in  support  of  a  rule.']  On  showing  cause 
against  a  rule,  when  an  objection  is  taken  to  the  insufficiency  of  the 
affidavits  in  support  of  the  rule,  the  counsel  showing  cause  must  at 
once  elect  whether  he  will  use  his  affidavits  in  answer  to  the  rule  or 
not.     Freedy  v.  Lovell,  4  Dowl.  671. 

When  a  rule  to  sJiow  cause  should  be  served.']  Where  a  rule  to 
show  cause  on  the  20th  of  November  had  not  been  served  on  the 
defendant  till  that  day  at  Birmingham,  the  court,  on  the  25th  (the 
last  day  of  term),  refused  to  make  it  absolute,  but  enlarged  it  till  the 
next  term.     Hawkins  v.  Benton,  14  Law  J.,  Q,.  B.  9. 

Affidavits  to  show  cause  against  a  ride,  when  may  be  sworn.]  Affida- 
vits" to  show  cause  may  be  sworn  after  the  rule  is  due,  if  no  time  be 
fixed  by  the  rule  for  filing  them.  Graham  v.  Beaumont,  3  Scott,  287  ; 
5  Dowl.  49  ;  Braine  v.  Hunt,  2  Dowl.  391  ;  and  Hicks  v.  Marreco, 
3  Tyrw.  216. 

Rule  for  attorney  to  answer  matters  of  an  affidavit.]  When  it  is 
sought  to  make  a  rule  absolute  against  an  attorney,  requiring  hira  to 
answer  the  matters  of  an  affidavit,  and  he  does  not  appear,  he  must 
be  called  in  court.     In  re  Whicker,  5  Dowl.  715. 

A  rule  may  be  abandoned.]  If  a  party  obtaining  a  rule  does  not 
choose  to  proceed  on  it,  the  other  party  cannot  compel  him.  Doe  d. 
Harcourt  v.  Roe,  4  Taun.  883. 

Description  of  documents  mentioned  in  rides.]  In  drawing  up  a 
rule,  it  is  not  necessary  to  specify  the  particular  document  on  which 
it  is  obtained,  but  it  may  be  described  as  a  paper  writing,  provided  it 
be  properly  verified  by  affidavit.  Piatt  v.  Hall,  2  Mee.  &  W.  391 ;  5 
Dowl.  583. 

A  rule  for  striking  out  counts  was  drawn  up  without  reading  the 
declaration  or  any  affidavit.  The  court  discharged  it.  Roy  v.  Bris- 
towe,  2  Mee.  &  W.  241  ;  5  Dowl.  452  ;  6  Law  J.,  Ex.  79. 

Rule  to  produce  documents  under  a  commission.]  The  stat.  6  &  7 
Vic.  c.  82,  s.  5,  extends  to  a  commission  for  the  production  of  docu- 
ments from  the  courts  of  Scotland,  but  the  rule  to  order  the  attendance 
of  the  parties,  &c.  is  only  nisi  in  the  first  instance.     Kay  v.  Gennell, 

2  Dowl.  &  L.  21. 

Rule  of  reference  to  the  master — report  thereon.]  In  general,  the 
court  will  not  discuss  the  correctness  of  the  master's  report  in  a 
matter  referred  to  him  by  the  court.     Rex  v.  Morley,  4  Ad.  &  E.  849. 

The  terms  of  a  rule  bindinrj  on  the  party  taking  it.]  Where  counsel 
obtained  a  rule  nisi  to  enter  a  verdict  for  defendant,  or  for  a  new  trial. 
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and  defendant's  attorney  subsequently  went  to  the  rule  office  and  had 
the  rule  altered,  by  striking  out  that  part  of  it  which  related  to  a 
new  trial,  the  court  refused  to  make  the  rule  absolute  for  a  new  trial. 
Jatnes  v.  Hall,  10  Jur.  5G9,  B.  C— Williams,  J. 

Rule  to  compute  on  a  covenant.']  Upon  an  interlocutory  judgment 
for  the  plaintiff  in  an  action  on  a  covenant  to  pay  to  the  plaintiff  all 
such  sums  as  should  be  received  by  the  dsfendant,  a  sequestrator, 
and  be  at  his  disposition  from  time  to  time,  in  part  or  in  full  satisfac- 
tion of  a  certain  debt  due  to  the  plaintiff",  the  court  refused  to  make  a 
rule  nisi  to  compute  absolute.  Smith  v.  Nesbitt,  2  M.  G.  &  Sc.  286  ; 
15  Law  J.,  C.  P.  31 ;  3  Dowl.  &  L.  420. 

Rule  to  compute — production  of  note — variance  in  maker's  name.\ 
After  judgment  by  default  against  the  maker  of  a  promissory  note, 
and  reference  to  the  master  to  compute  principal  and  interest  upon  it, 
it  is  not  necessary  to  produce  the  note  before  the  master.  Where  it 
was  produced  it  appeared  to  be  signed  E.  B.,  whereas  the  maker's 
name  was  E.  T.  B. : — Held,  that  the  variance  was  immaterial.  Davis 
V.  Parker,  16  Law  J.,  C.  P.  86. 

A  rule  to  show  cause  peremptorily.]  Where  a  rule  is  drawn  up  to 
show  cause  peremptorily  on  a  day  named,  it  may  be  made  absolute  as 
soon  as  the  court  has  gone  through  the  bar  on  that  day.  This  is,  for 
such  purpose,  to  be  considered  to  be  the  rising  of  the  court.  Lace 
V.  Adamson,  12  Mee.  &  W.  807,  8  Jur.  409,  Ex. 

Rule,  irregularity  in,  not  waived  by  appearing  to  show  cause  against 
it.]  Where  the  copy  of  a  rule  served  upon  a  plaintiff  is  entitled  in  no 
cause,  his  appearance  by  counsel  to  take  this  objection  does  not 
operate  as  a  waiver  of  the  irregularity ;  but  the  rule  will  be  discharged 
with  costs.     Wood  v.  Critchfield,  2  Law  J.,  Ex.  2  ;  1  C.  &  M.  71. 

Appearing  to  oppose  a  rule  does  not  waive  an  objection  to  the  affi- 
davit on  which  the  rule  was  obtained.  Barhamw.Lee,  4  Mo.  &  Sc.  327- 

Mistake  in  drawing  up  a  rule,  how  corrected.]  Where  the  defect  in 
a  rule  is  attributable  to  the  officer  of  the  court,  it  will  be  amended 
without  costs.     Downing  v.  Jennings  and  another,  5  Dowl.  373. 

On  showing  cause  against  a  rule  for  the  payment  of  money  pursuant 
to  an  award,  rule,  and  allocatur,  it  was  objected  that  the  rule  recited 
"  a  rule  made  in  these  causes,"  whereas  tliat  rule  was  made  in  one 
cause  only.  It  appearing  that  this  was  an  error  of  the  officer,  the 
court  directed  the  rule  to  be  amended  instanter  without  costs,  upon 
the  authority  of  the  above  case.  Downing  v.  Jennings,  and  the  argu- 
ment then  proceeded.  Benn  v.  Stockdale  and  another,  and  Stockdale 
and  another  v.  Benn,  MS.  Exch.  E.  T.  1846. 

Where  an  error  in  the  recording  of  proceedings  arises  from  the  mis- 
prision of  an  officer  of  the  court,  the  court  will  allow  an  amendment, 
and  will  not  permit  the  party  to  suffer  in  consequence  of  the  mistake. 
Lloyd  V.  Nicholas,  4  Bing.  N.  C.  633  ;  6  Scott,  355 ;  7  Law  J.,  C.  P. 
259. 

A  rule  drawn  up  in  one  term  must  be  enlarged  so  as  to  be  made  abso- 
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lute  in  another.']  If  a  rule  is  drawn  up  to  show  cause  in  one  term,  it 
cannot  be  absolute  in  the  next  term  without  enlarging,  but  it  may  be 
revived.     Smith  v.  Collins,  3  Dowl.  100. 

Several  causes  in  the  same  rule.']  A  rule  making  the  same  order  in 
several  causes  may  be  moved  for  on  a  single  affidavit  entitled  in  all 
the  causes.     Barrack  v.  Newton,  1  Ad.  &  E.,  N.  S.  525. 

Appealing  against  a  rule  or  order.]  Where  it  is  sought  to  impeach 
a  rule  of  court  or  a  judge's  order,  the  materials  upon  which  the  rule  or 
order  was  obtained  should  be  brought  before  the  court.  Needham  v. 
Bristow,  4  Scott,  N.  R.  773  ;  4  Man.  &  G.  662. 

Rule  to  set  aside  a  demurrer.]  The  rule  to  set  aside  a  demurrer  as 
frivolous  must  be  drawn  up  on  reading  the  plea,  as  well  as  subse- 
quent proceedings.  Hamer  v.  Anderton,  9  Dowl.  119,  B.C.;  and 
Howorth  v.  Habbersby,  3  Dowl.  455,  Ex. 

Rule  for  a  trial  at  bar.]  A  rule  was  drawn  up  appointing  a  trial  at 
bar  for  the  7th  February,  and  the  cause  not  being  concluded  on  that 
day,  the  court  held,  the  following  morning,  that  their  jurisdiction 
under  the  said  rule  had  ceased,  as  only  one  day  was  named  in  the 
rule,  and  that  consequently  the  cause  stood  adjourned  co  the  first  day 
of  the  following  Easter  term,  on  which  day  the  jury  being  in  attend- 
ance, the  cause  was  called  on,  and  the  court  ordered  the  trial  to  be 
resumed  on  Wednesday,  the  23rd  April,  in  that  term.  Attorney 
General  v.  Geo.  Smith,  MS.  Exch.  E.  T.  1845. 

Showing  cause  in  the  first  instance  on  a  rule.]  It  is  not  a  matter  of 
right  to  show  cause  against  a  rule  in  the  first  instance,  although  notice 
may  have  been  given.     Doe  v.  Smith,  3  N.  &  P.  335. 

Where  a  party  shows  cause  successfully  in  the  first  instance,  he 
is  not  entitled  to  costs.  Fitch  v.  Green,  2  Dowl.  439  ;  and  Clark  v. 
Lord,  3  Law  J.,  Ex.  20. 

Costs  on  successfully  showing  cause  in  the  first  instance  against  a 
rule.]  A  party  who  shows  cause  successfully  in  the  first  instance 
against  a  rule,  which,  if  granted,  would  be  a  stay  of  proceedings, 
and  operate  to  his  prejudice,  will  be  allowed  the  costs  of  opposing  the 
rule.  Rennie  v.  Berresford,  10  Jur.  76,  Ex.;  15  Law  J.,  Ex.  78;  3 
Dowl.  &  L.  464. 

Rule  discharged  on  a  technical  objection — costs.]  Where  a  rule  is 
discharged  on  a  technical  objection  taken  to  an  affidavit  without  going 
into  the  merits,  no  costs  are  allowed.     Preedy  v.  Lovell.  4  Dowl.  671. 

To  make  an  order  of  reference  a  rule  of  court.]  An  order  of  reference 
of  a  cause  at  Nisi  Prius,  may  be  made  a  rule  of  court,  although  it  does 
not  contain  the  usual  clause  empowering  the  parties  to  that  effect. 
Harrison  v.  Smith,  1  Dowl.  &  L.  876,  Q.  B. 

Rule  discharged,  costs  on.]  The  rule  of  1796,  concerning  costs  on 
rules  discharged  without  any  direction  as  to  costs,  is  strictly  confined 
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to  applications  on  the  ground  of  irregularity,  either  mentioned  in  the 
rule  or  in  the  aflidavits.  In  all  other  cases  where  rules  are  moved 
with  costs,  and  discharged  generally  without  saying  anything  about 
costs,  the  successful  party  will  not  be  entitled  to  them.  A  special 
direction  must  be  given  by  the  court  in  order  to  enable  him  to  obtain 
them.     Drinker  v.  Pascoe,  4  Dowl.  .'j66. 

Where  a  rule  is  discharged  on  a  preliminary  objection  to  the  title  of 
the  affidavit  supporting  the  rule  obtained  for  setting  aside  proceedin_gs 
on  the  ground  of  irregularity,  the  court  has  discretion  as  to  the  costs 
of  the  application.     Harris  v.  Matthews,  4  Dowl.  608,  B.  C. 

SHERIFF. 

Sheriff,  writs  of  trial  directed  to — before  whom  triedJ]  An  under- 
sheriff  cannot  appoint  a  deputy  to  try  causes  sent  down  by  a  writ  of 
trial  to  the  sheriff.     Jones  v.  Williams,  12  Law  J.,  Q.  B.  295. 

Rule  by  defendant  for  sheriff  to  return  writJ]  The  defendant  may 
rule  the  sheriff  to  return  the  writ,  if  it  become  necessary  for  him  to  do 
so  ;  as,  for  instance,  where  upon  arrest  he  deposits  a  sum  of  money 
in  lieu  of  a  bail  bond,  and  he  afterwards  wishes  it  to  be  paid  into  court. 
France  v.  Clarkson,  2  Dowl.  532. 

Some  special  grounds  for  the  application  must  be  shown,  or  the 
court  will  not  assent  to  an  application  on  the  part  of  the  defendant 
against  a  sheriff  to  return  a  writ  of  ca.  sa.  Williams  v  Webb,  2  Dowl. 
N.  R.  904. 

And  a  defendant  cannot,  without  the  plaintiff's  consent,  rule  the 
sheriff  to  return  a  ca.  sa.  which  has  not  been  executed.  Daniells  v. 
Gompertz,  3  U.  B.  322. 

Rule  for  returning  writ  after  change  of  sheriff.']  In  order  to  obtain 
an  attachment  against  the  "late"  sheriff,  for  not  returning  a  writ,  it 
is  not  sufficient  that  the  order  was  directed  to  "  the  sheriff,"  although 
the  "  late  sheriff"  had  returned  the  writ,  but  not  in  due  time.  Regina 
V.  The  late  Sheriff  of  Cornwall,  7  Dowl.  600. 

And  if  an  attachment  have  issued,  the  court,  upon  application,  will 
set  it  aside  for  irregularity,  with  costs.  Thomas  v.  Newman,  2  Dowl. 
N.  R.  33. 

At  any  time  whilst  the  sheriff,  to  whom  a  writ  of  fi.  fa.  has  been  di- 
rected, is  in  office,  or  within  six  months  after  he  goes  out  of  office,  he 
may  be  ruled  or  ordered  to  return  the  writ,  at  the  instance  either  of 
the  plaintiff  or  defendant,  but  not  afterwards.  Yrath  v.  Hophins,  2 
C.  M.  &  R.  250  ;  3  Dowl.  711. 

Sheriff's  return  to  fi.  fa.— priority  of  writs.]  Declaration  against 
the  Sheriff  of  xMiddlesex,  for  a  false  return  to  a  writ  of  fi.  fa.  First 
count  for  seizing  and  levying,  and  falsely  returning  nulla  bona.  Second 
count  for  not  levying  on  the  goods  of  the  debtor  in  their  bailiwick,  out 
of  which  they  might  have  levied.  The  defendants  pleaded  to  the  first 
count,  that  they  did  not  seize  or  take  any  goods  of  the  debtor,  nor  levy 
the  debt  thereout ;  and  to  the  second  count,  that  there  were  no  goods 
of  the  debtor  in  their  bailiwick,  out  of  which  they  could  have  levied. 
The  defendants  proved  that  a  writ,  at  the  suit  of  another  creditor,  had 
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been  delivered  to  them  long  before  the  delivery  of  the  plaintiff's  writ. 
This  prior  writ  was  not  acted  upon  at  the  time  of  its  delivery,  but  when 
the  sale  of  the  goods,  &c.,  of  the  debtor  took  place  subsequent  to  the 
delivery  of  the  plaintiff's  writ,  the  proceeds  of  the  sale,  after  satisfying 
the  landlord's  rent,  were  first  applied  to  satisfy  the  prior  writ,  and 
nothing  was  left  to  satisfy  the  plaintiff's  writ : — Held,  that  the  return 
of  nulla  bona  was  a  good  return,  and  that  the  defendants  were  enti- 
tled to  a  verdict  on  both  issues,  as  the  term  "  goods  and  chattels"  of 
the  debtor  must  be  intended  to  mean,  goods  and  chattels  available 
to  the  plaintiff's  writ.  Heenan  v.  Evans  and  another,  11  Law  J., 
C.P.  1. 

Sheriff's  return  to  several  writs  offi.fa.  delivered  at  the  same  timeJ] 
Where  an  attorney,  acting  for  seven  plaintiffs  in  different  actions,  de- 
livered seven  writs  of  fi.  fa.  to  the  sheriff,  in  one  bundle,  at  the  same 
time  : — Held,  that  the  sheriff  could  not  call  upon  the  plaintiffs  or  their 
attorney  to  say  which  writs  were  to  have  priority.  Semble,  that  a 
return  to  the  effect  that  he  had  received  the  writs  at  the  same  time, 
and  had  levied  under  all,  would  be  a  good  return.  Ashworth  v.  Earl 
of  Uxbridge,  and  other  plaintiffs  in  separate  actions  v.  same,  12  Law  J., 
Q.  B.  39. 

Where  the  execution  of  a  fi.  fa.  is  suspended  by  the  plaintiff,  and 
another  writ  issues,  the  sheriff  must  levy  under  the  second  writ.~\  Where 
a  writ  of  fi.  fa.  is  delivered  to  the  sheriff,  with  directions  to  suspend 
the  execution,  and  in  the  mean  time  another  writ  is  delivered  by 
another  creditor,  the  sheriff  is  bound  to  levy  under  the  latter  writ  in 
preference  to  the  former,  although  the  former  writ  was  not  delivered 
■with  any  fraudulent  intent  to  protect  the  goods  of  the  debtor.  Hunt 
V.  Hooper  and  another,  1  Dowl.  &  L.  626. 

A  warrant  with  instructions  sent  to  a  sheriff's  officer,  does  not  con- 
stitute him  a  special  bailiff,  and  release  the  sheriff.^  A  plaintiff's  at- 
torney sent  two  writs  of  ca.  sa.  to  the  under-sheriff,  with  the  following 
letter: — "Enclosed  you  will  receive  a  ca.  sa.  in  each  of  the  above 
actions.  I  will  thank  you  to  procure  and  forward  warrants  upon  each 
to  M.  T.,  sheriff's  officer  at  N.,  whom  I  have  instructed  as  to  the  exe- 
cution thereof."  The  attorney  also  wrote  to  M.  T.,  directing  him  to 
levy,  and  instructing  him  where  to  find  the  defendant : — Held,  not  to 
amount  to  an  appointment  of  M.  T.  as  special  bailiff.  Alderson  v. 
Davenport,  1  Dowl.  &  L.  966,  Ex. 

The  mere  fact  of  a  plaintiff  requesting  the  sheriff  to  direct  his  war- 
rant to  a  particular  officer  does  not  constitute  the  latter  a  special 
bailiff,  so  as  to  render  him  the  plaintiff's  ai^ent.  Balson  v.  Meyc/att, 
4  Dowl.  557  ;  1  Har.  &  W.  659  ;  and  Corbet  v.  Brown,  6  Dowl." 794. 

Sheriff  refused  relief  under  the  Interpleader  Act-I  Where  an  under- 
sheriff,  acting  as  attorney  for  certain  creditors  of  the  defendant, 
informed  them  of  a  writ  of  fieri  facias,  at  the  suit  of  the  ])lainliff, 
having  been  placed  in  his  hands  to  execute,  by  which  means  the  issu- 
ing of  a  fiat  in  bankruptcy  against  the  defendant  was  accelerated,  and 
the  plaintiff's  execution  thereby  defeated,   the  court  refused  to  grant 
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the  sherifiF  relief  under  the  Interpleader  Act.     Cox  v.  Balne,  2  Dowl. 
&L.  718,  Q.  B. 

A  sheriff  is  not  bound  to  accept  an  indemnity.']  Where  a  sheriff  has 
seized  goods  under  a  fi.  fa.,  and  a  claim  to  them  is  put  in  by  another 
person,  he  is  not  bound  to  accept  an  indemnity  from  the  execution 
creditor,  but  may  obtain  relief  under  the  1  &  2  Will.  4,  c.  58,  s.  6. 
Levy  V.  Champneys,  2  Dowl.  454,  B.  C. 

Extent  of  the  liability  of  a  sheriff  on  failing  to  bring  in  the  body 
under  a  ca,  sa.~\  Where  the  sheriff  failed  to  bring  in  the  body  under 
a  ca.  sa.,  and  an  attachment  issued  against  him: — Held,  that  he  was 
only  liable  to  the  plaintiff  for  not  putting  in  and  perfecting  bail  to  the 
same  extent  as  the  bail,  viz.,  for  the  amount  of  the  debt  and  costs,  and 
having  mistakenly  paid  the  plaintiff  the  amount  of  the  penalty  of  the 
bond,  he  was  entitled  to  be  paid  the  excess.  Reg.  v.  Sheriff  of 
Middlesex,  15  Mee.  &  W.  146  ;  3  Dowl.  &  L.  472  ;  15  Law  J.,  Ex.  93. 

Action  of  trespass  against  a  sheriff  after  an  interpleader  issue.']  A 
sheriff  having  applied  for  relief  under  the  Interpleader  Act,  a  judge 
directed  the  goods  to  be  sold,  and  the  money  paid  into  court,  to  abide 
the  event  of  an  issue  between  the  claimant  and  execution  creditor.  A 
verdict  being  found  for  the  claimant,  he  then  brought  an  action  against 
the  sheriff  for  breaking  and  entering  his  dwelling-house,  and  seizing 
and  converting  his  goods.  The  court  ordered  that  so  much  of  the 
declaration  as  charged  the  defendant  with  seizing  and  converting  the 
goods  should  be  struck  out.  Abbott  v.  Richards,  15  Mee.  &  W.  194  ; 
3  Dowl.  &  L.  487  ;  15  Law  J.,  Ex.  330. 

Sheriff  under  afi.fa.  cannot  seize  goods  deposited  as  security.]  Under 
an  execution  against  the  goods  of  A.,  the  sheriff  cannot  seize  goods 
which  A.  has  deposited  with  another  person  as  security  for  a  debt. 
Rogersv.  Kennay,  15  Law  J.,  Q.  B.  381. 

Writ  executed  by  sheriff  against  the  wrong  party,  but  of  same  name.] 
If  father  and  son  bear  the  same  name,  and  a  writ  of  fi.  fa.  issue  against 
the  son,  but  without  the  addition  of  "the  younger,"  prima  facie  the 
father  is  intended.  This  is  merely  a  prima  facie  intendment,  and, 
therefore,  if  the  sheriff  under  such  a  writ  take  the  father's  goods,  and 
to  an  action  of  trespass  by  the  father,  plead  that  the  fi.  fa.  was  issued 
against  him,  the  prima  facie  intendment  may  be  rebutted,  and  the 
sheriff  made  liable,  by  showing  that  the  judgment  was  obtained  and 
the  writ  issued  against  the  son. — Quoere,  whether  the  sheriff  could 
justify  under  any  form  of  pleading  ?  Semble,  that  the  writ  de  identitate 
nominis  is  not  the  proper  remedy  for  the  party  whose  goods  are  taken, 
and  that  even  if  it  were,  it  would  not  take  away  the  right  to  bring 
trespass  also.  The  judgment  creditor  is  liable  in  trespass  for  the  act 
of  the  attorney,  in  directing  the  sheriff  to  take  the  goods  of  the  wrong 
party.     Jarmain  v.  Hooi)er  and  others,  13  Law  J.,  C.  P.  63. 

Amendment  of  a  clerical  error  in  return  to  ca.  sa.]  Where  the  sheriff 
had  obtained  a  rule  nisi  to  amend  a  clerical  error  in  the  return  to  a 
ca.  sa.,  costs  of  opposing  it  refused.  Cassidy  v.  Stuart,  4  Scott,  N.  S. 
187;  2  M.  &  G.  437. 
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Sheriff's  return  to  fi.  fa.,  deducting  rent  due^  A  return  to  a  fi.  fa. 
stated  that  the  sheriff  had  paid  a  sum  "  for  rent  due  for  the  premises 
whereon  the  said  goods  and  chattels  were  taken  in  execution,"  but 
without  stating  that  the  rent  was  due  at  the  time  of  the  seizure.  On 
motion  to  quash  the  return  : — Held,  sufficient.  Reynolds  v.  Barford, 
2  Dowl.  &  L.  327,  C.  P. 

Sheriff's  officer  executing  a  ca.  sa.,  searching  a  stranger's  house  for 
defendant.']  A  sheriff's  officer  is  not  justified  in  entering  and  search- 
ing a  stranger's  house  to  arrest  a  defendant  under  a  ca.  sa.,  although 
such  defendant  may  have  resided  there  immediately  before  the  entry, 
and  although  the  officer  have  reasonable  cause  to  suspect  that  the 
defendant  is  in  the  house,  if  the  fact  be  that  he  was  not  in  the  house 
at  the  time  of  the  entry  and  search.  Morrish  v.  Murray  and  another, 
13  Law  J.,  Ex.  261. 

Excessive  fees  taken  by  sheriff's  officer^penalty  under  29  Eliz.  c.  4.] 
Declaration  to  recover  treble  damages  against  defendant  as  bailiff  of 
the  sheriff,  on  stat.  29  EHz.  c.  4,  s.  1 :— Held,  that  statute  7  Will.  4, 
and  1  Vic.  c.  55,  only  exempted  the  taking  the  fees  allowed  by  the 
judges  under  that  statute  from  the  operation  of  the  penal  clause  in 
Stat.  29  Eliz.  c.  4,  and,  therefore,  what  was  taken  beyond  what  was 
warranted  by  that  exemption  was  excess,  for  which  the  action  would 
lie.     Wrightup  v.  Greenacre,  11  Jur.  408,  Q.  B. 

Sheriff's  expenses  on  executions.']  A  sheriff  is  entitled  to  poundage 
on  the  whole  amount  realised  by  the  sale,  although  a  portion  of  it  is 
paid  over  to  the  landlord  for  rent ;  but  the  sheriff  is  not  entitled  to 
extra  expense  caused  by  an  adverse  claim  to  the  goods.  Davles  v. 
Edmonds,  12  Mee.  &  W.  31  ;   1  Dowl.  &  L.  395. 

On  the  execution  of  writs,  a  sheriff  cannot  retain  for  charges  and 
expenses  other  or  larger  sums  than  are  allowed  by  the  table  of  fees, 
made  in  pursuance  of  7  Will.  4,  and  1  Vic.  c.  55. — Semble,  if  a 
sheriff  has  been  put  to  extra  expense  in  the  levy,  he  should  apply 
to  a  judge  to  allow  it.  Phillips  v.  Lord  Canterbury,  1  Dowl.  &  L. 
283,  Ex. 

Sheriff's  poundage  fees.]  On  a  rule  calling  on  the  under-sheriff  of 
M.  to  show  cause  why  he  should  not  answer  for  bis  contempt  in 
taking  larger  fees,  as  poundage,  upon  a  sale  by  auction,  than  are 
allowed  by  the  courts  in  the  table  of  fees  published  under  the  au- 
thority of  the  act  of  7  Will.  4,  and  1  Vic.  c.  55  : — Per  cur.,  the  fees 
which  a  sheriff  is  entitled  to  take  under  the  29  Eliz.  c.  4,  are  not  in- 
terfered with  by  the  table  of  fees  allowed  under  7  Will.  4,  and  1  Vic. 
c.  55.  Davies  v.  Griffiths,  4  Mee.  &  W.  3/7;  7  Dowl.  204;  8  Law 
J.,  Ex.  70. 

The  sheriff  is  only  entitled,  when  levying  under  an  extent,  to 
poundage  on  the  sums  actually  received  by  the  process.  Rex  v.  Robin- 
son, 2  C.  M.  &  R.  334 ;  4  Dowl.  447. 

Under  an  attachment,  he  is  not  entitled  to  his  poundage  on  the  sum 
levied.  Rex  v.  Sheriff  of  Devon,  3  Dowl.  10,  B.  C. 

On  the  execution  of  a  ca.  sa.,  the  sheriff  is  not  entitled  to  poundage; 
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the  43  Geo.  3,  c.  46.  s.  5,  only  gives  it  under  executions  against  the 
goods.     Hayleyv.  Racket,  5  Mee.  &  W.  620. 

Where  a  writ  of  ca.  sa.  had  been  lodged  with  the  sheriff,  with  in- 
structions at  its  foot  not  to  arrest  the  ])arty,  but  to  return  non  est 
inventus,  and  the  defendant  voluntarily  came  and  gave  himself  into 
custody: — Held,  that  the  indorsement  on  the  writ  could  only  mean 
that  the  sheriff  was  to  take  no  steps,  or  to  use  no  exertions  in  en- 
deavouring to  arrest  the  party,  but  that  under  the  circumstances  the 
sheriff  could  not  do  otherwise  than  detain  the  defendant;  and  having 
arrested  the  defendant,  the  sheriff"  was  entitled  to  his  poundage, 
Magney  and  another  v.  Monger,  12  Law  J.,  U.  B.  306. 

The  sheriff  has  no  right  to  poundage  on  a  fi.  fa.  delivered  to  him 
where  the  amount  of  the  execution  is  tendered  to  him  before  levy ;  and 
a  sheriff  having  refused  to  take  such  amount  without  poundage,  and 
the  defendant  having  paid  poundage  under  protest,  the  court  deter- 
mined, on  motion,  that  the  sheriff  must  pay  it  back  again.  Colls  v. 
Coates,  3  P.  &  D.  511 ;  11  Ad.  &  E.  826  ;  and  Brun  v.  Hutchinson,  2 
Dowl.  &  L.  43  ;  13  Law  J.,  Q.  B.  244. 

Costs  payable  to  a  sheriff,  attachment  for.']  Where  costs  are  to  be 
paid  to  the  sheriff,  who  goes  out  of  office,  a  power  of  attorney,  exe- 
cuted by  the  under-sheriff,  is  sufficient  to  sustain  an  attachment. 
Regina  v.  Mattey,  6  Dowl.  515,  B.  C. 

Expenses  of  execution,  what  are.]  The  costs  of  an  interpleader  rule 
obtained  by  a  sheriff,  or  other  similar  officer,  cannot  be  considered  as 
"  expenses  of  the  execution,"  which  may  be  levied  under  the  stat.  43 
Geo.  3,  c.  46,  s.  5.     Hammond  v.  Nairne,  9  Mee.  &  W.  221. 

Sheriff's  expenses  of  levy,  where  judgment  and  execution  set  aside.] 
Where  the  sheriff  levied  under  a  fi.  fa.,  and  received  the  money,  and 
afterwards  the  judgment  and  execution  being  set  aside  for  irregularity, 
and  the  money  ordered  to  be  returned,  paid  it  back  with  the  assent  of 
the  plaintiff: — Held,  that  the  stat.  43  Geo.  3,  c.  46,  does  not  take 
away  his  remedy  by  action  of  debt  against  the  plaintiff  for  his  poundage. 
Rawsthorne  v.  Wilkinson  and  others,  4  M.  &  Sc.  256. 

Sheriff's  fees  reduced  on  taxation — costs  of  taxation^]  Where  a 
sheriff  takes  a  greater  amount  of  fees  than  by  the  scale  under  the  7 
Will.  4,  and  1  Vic.  c.  55,  he  is  entitled  to  receive,  and  on  taxation  under 
a  judge's  order,  by  consent,  the  amount  of  his  claim  is  reduced,  the 
court  cannot  compel  him  to  pay  the  costs  of  taxation  under  sec.  4, 
that  section  only  applying  to  cases  where  the  taxation  has  proceeded 
in  consequence  of  a  complaint  to  the  court  under  sec.  3.  Curlewis  v. 
Bird,  1  Dowl.  N.  R.  752. 

Attachment  against  a  sheriff,  staying  proceedings  on.]  Where  an 
attachment  is  issued  against  the  sheriff,  for  not  returning  a  writ  of 
venditioni  exponas,  it  is  no  objection  to  an  application  to  stay  pro- 
ceedings under  the  attachment  on  terms,  that  it  is  strictly  regular,  and 
the  sheriff  in  contempt,  and  although  the  application  is  made  after  a 
return  to  the  fi.  fa.,  in  which  the  value  of  the  goods  seized  was  not 
stated.     Reg.  v.  The  Sheriff  of  Herts,  9  Dowl.  91G, 


265 


SETTING  ASIDE  OR  STAYING  PROCEEDINGS. 

Setting  aside  proceedings,  not  sanctioned  by  the  plaintiff.']  On  an 
application  by  the  defendant,  to  set  aside  the  writ  of  summons  and 
subsequent  proceeding's,  on  the  ground  that  they  were  not  sanc- 
tioned by  the  plaintiff,  it  appeared  in  answer  to  the  rule,  that  the 
action  was  brought  to  recover  arrears  of  maintenance  money,  under  a 
deed  of  separation,  of  which  the  plaintiff"  was  trustee  ;  and  that  after 
the  action  was  commenced,  the  plaintiff,  in  whose  name  it  was  neces- 
sary to  bring  the  proceedings,  and  who  had  been  told  of  the  writ 
having  been  issued,  and  offered  an  indemnity,  wrote  to  the  attorneys 
who  issued  the  summons,  refusing  her  assent  to  the  action.  There 
was,  however,  no  affidavit  from  her,  and  it  was  sworn  that  she  had 
refused  to  carry  out  the  trusts  of  the  deed,  as  it  was  believed,  in  col- 
lusion with  the  defendant.  The  court  discharged  the  rule  with  costs. 
Anster\.  Holland,  10  Jur.  786,  Q.  B. 

Setti7ig  aside  proceedings,  the  defendant  not  served  with  process.]  Un- 
less it  be  distinctly  shown,  that  ])rocess  has  not  come  to  the  knowledge 
of  a  defendant,  the  court  will  not  set  aside  proceedings  upon  a  statement, 
that  defendant  has  not  been  served  with,  or  had  notice  of,  the  process. 
Emersonv.  Brown,  7  Man.  &  G.  476  ;  8  Scott,  N.  R.  219. 

An  affidavit  made  for  the  purpose  of  setting  aside  proceedings  in  the 
cause,  in  which  the  defendant  alleged  that  he  had  not  been  personally 
served  with  process  or  copy,  without  negativing  the  fact  of  the  process 
or  copy  coming  to  his  hands,  will  not  be  sufficient,  such  process  or 
copy  having  been  left  with  his  assistant  at  his  house.  The  rule  granted 
upon  such  affidavit  will  be  discharged  with  costs.  Hodges  v,  Ormond, 
3  Law  J.,  C.  P.  232. 

Staying  proceedings  in  an  action  brought  against  good  faith.]  Where 
a  judge's  order  for  staying  proceedings  in  an  action  brought  against 
good  faith  was  made  in  Trinity  vacation,  and  a  motion  to  set  aside 
that  order  was  not  made  until  Michaelmas  term  : — Held,  that  the  mere 
lapse  of  time  was  not  sufficient  to  preclude  the  application,  no  injury 
having  accrued  to  the  defendant  thereby. 

Every  court  has  an  unlimited  power  over  its  own  process,  and  may 
stay  proceedings  brought  against  good  faith,  though  the  agreement, 
in  fraud  of  which  the  action  was  brought,  was  made  whilst  the  par- 
ties were  not  under  the  authority  of  the  court.  Cocker  v.  Tempest, 
7Mee.  &  W.  502. 

Staying  proceedings  in  a  second  action  for  the  same  cause.]  The  court 
refused  to  stay  the  proceedings  in  an  action,  on  the  ground  that  a 
former  action  between  the  same  parties  had  been  brought  for  the  same 
cause,  and  had  been  settled  by  the  defendants  paying  the  debts  and 
costs  therein.  Ross  v.  Jacques,  10  Law  J.,  Ex.  3()6  ;  8  Mee.  &  W.  135. 

A  plaintiff  who  sued  the  hundred  for  damage  done  to  his  house  by  a 
riotous  assembly,  commenced  his  action  in  the  King's  Bench.  He 
afterwards  brought  another  for  the  same  cause,  in  the  Exchequer,  but 
forbore  to  proceed  in  it,  waiting  to  see  the  result  of  the  former,  and 
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merely  bringfing  the  second  action  to  be  within  the  time  limited  by  the 
statute.  The  ('curt  of  King's  Bench,  on  motion,  made  a  rule  for  him 
to  elect,  within  a  given  time,  in  which  action  he  would  proceed,  and 
that  the  other  should  be  thereupon  discontinued.  Miles  v.  The  Inha- 
bitants 0/  Bristol,  3  B.  &  Ad.  145 ;  1  Law  J.,  K.  B.  193. 

Staying  proceedings  on  replevin  bond,~\  The  court  will  not  stay  the 
proceedings  on  a  replevin  bond,  unless  it  clearly  apjiears  that  the 
application  is  made  on  behalf  of  the  sureties,  and  not  of  the  principal. 
Warton  v.Blachnell,  12  Mee.&  W.  558  ;   1  Dowl.  &  L.  650. 

Proceedings  in  a  replevin  suit  may  be  stayed  by  a  judge's  order  at 
chambers,  on  payment  of  the  penalty  and  costs  of  the  plaintiff  in  the 
suit :  replevin  bonds  are  not  an  exception  to  the  general  rule.  Brans- 
combe  V.  Scarbrotigh,  6  Ad.  &  E.,  N.  S.  13,  o\exm\mgLord Lonsdale 
V.  Church,  2  T.  R.  388. 

Staying  proceedings  in  several  actions  on  same  replevin  bond."}  The 
assignee  of  a  replevin  bond,  without  any  sufficient  reason  for  so  doing, 
brought  separate  actions  against  the  principal  and  the  sureties.  The 
court,  upon  payment  of  the  costs  in  one  action,  stayed  proceedings  in 
all.     Bartlett  v.  Bartlett,  11  Law  J.,  C.  P.  223. 

Judge's  order  for  staying  proceedings  on  payment,  Sfc,  defendant's- 
consent.']  The  rule  of  the  12th  June,  1845,  as  to  obtaining  judge's 
orders  for  signing  judgment,  which  requires  that  the  defendant's 
"  written  consent  be  attested  by  an  attorney  acting  on  his  behalf,"  has 
not  the  force  of  a  rule  of  court ;  and,  where  a  judge's  order  for  signing 
judgment  was  obtained,  on  a  written  consent,  attested  by  an  attorney 
acting  for  the  plaintiff,  the  court  held  the  attestation  sufficient  in  law, 
and  refused  to  set  aside  the  order  and  judgment  signed  thereon. 
Dixon  V.  Sleddon,  15  Mee.  &  W.  427;  15' Law  J.,  Ex.  284,  10  Jur. 
599. 

Staying  proceedings  in  several  actions  on  the  same  contract.]  Several 
actions  were  brought  by  the  same  plaintiff  on  the  same  contract,  against 
the  members  of  a  railway  company.  A  judge's  order  was  obtained 
for  staying  proceedings  in  all  but  one,  unless  the  plaintiff  would  elect 
on  which  of  them  he  would  proceed.  The  court  rescinded  the  order. 
Newton  and  another  V. Belcher, 10  Jur.  1030;  l6Law  J.,  Q.  B.  37. 

Where  a  plaintiff  brought  separate  actions  against  several  joint  con- 
tractors, who  were  unable  to  plead  their  nonjoinder  in  abatement,  and 
who  were  not  wiHing  to  be  bound  by  the  result  of  the  verdict  in  any 
one  of  such  actions,  the  court  refused  to  stay  the  proceedings  in  all 
the  actions,  except  in  such  one  as  plaintiff  should  elect  to  proceed 
with.     Giles  v.  Tooth,  10  Jur.  948  ;   16  Law  J.,  C.  P.  3. 

Where  separate  actions  are  brought  against  several  joint  contractors 
for  the  same  debt,  the  court,  upon  payment  of  the  debt  and  costs  in 
one  action,  will  stay  proceedings  in  the  other  actions  without  costs. 
Newton  v.  Blunt,  16  Law  J.,  C.  P.  121. 

Staying  proceedings,  rule  for,  on  the  last  day  of  term.']  The  court 
will  not  grant  a  rule  for  staying  proceedings  on  the  last  day  of  term. 
Doe  d.  Smith  v.  Hardy,  4  Dowl.  356. 
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Staying  proceedings,  debt  being  recoverable  in  county  court  J]  An  affi- 
davit to  stay  proceedings,  on  tlie  ground  that  the  debt  was  recoverable 
in  the  county  court,  should  state  that  the  defendant  was  residing  in 
the  county  at  the  commencement  of  the  proceedings.  Bowling  v. 
Powell,  12  Law  J.,  Ex.  295. 

Where  a  foreign  attachment  had  been  sued  by  the  plaintiff  out  of 
the  Lord  Mayor's  Court,  to  seize  money  in  the  hands  of  bankers  to  a 
railway  company,  only  provisionally  registered,  but  no  further  steps 
had  been  there  taken  against  the  garnishee,  the  court  refused  to  stay 
proceedings  in  an  action  subsequently  brought  in  this  court  against 
three  of  the  provisional  committee  of  the  railway  company,  in  which 
the  same  debt  was  sought  to  be  recovered  as  for  work  and  labour 
done  for  the  company.  Denton  v.  Maitland  and  others,  15  Law  J., 
Q.  B.  332. 

Staying  proceedings  by  judge's  order  until  the  bth  day  of  term,  motion 
when  to  be  made.']  A  cause  was  tried  before  the  under-sheriff  in  vaca- 
tion, and  upon  an  application  to  a  judge  at  chambers,  he  made  an  order 
staying  all  further  proceedings  until  the  5th  day  of  the  following  term, 
in  order  that  an  application  might  be  made  to  the  court: — Held,  that  a 
motion  made  (in  pursuance  of  such  order)  on  the  5th  day  of  the  fol- 
lowing term,  was  too  late.  Roberts  v.  Foulkes,  1  B.  C.  Rep.  205. — 
Patteson,  J. 

Summons  on  its  return  is  a  stay  of  proceedings.']  A  summons  to 
plead  several  matters  returnable  in  vacation  at  the  hour  the  Judgment 
Office  opens  on  the  day  after  the  time  for  pleading  expires,  is  a  stay 
of  proceedings,  although  the  time  for  pleading  has  been  enlarged. 
Spenceley  v.  Shoals,  5  Dowl.  562. 

Summons  to  stay  proceedings  waived  by  delivery  of  plea.]  A  sum- 
mons to  stay  proceedings  on  payment  of  debt  and  costs  is  waived  by  a 
delivery  of  a  plea  before  the  summons  is  due.  Barton  v.  Warren,  3 
Dowl.  &  L.  142,  10  Jur.  375. 

Staying  proceedings  by  certificate  of  Speaker  of  the  House  of  Com- 
mons.] The  rule  to  stay  proceedings  in  an  action  on  the  production  of 
a  certificate  from  the  Speaker  of  the  House  of  Commons,  under  3 
Vic.  c.  9,  s.  1,  is  absolute  in  the  first  instance.  Stockdale  v .  Hansard, 
9  Law  J.,  a.  B.  218  ;  II  Ad.  &  E.  297- 

After  judgment  signed  on  certificate  given  at  Nisi  Prius  the  judge 
cannot  stay  proceedings.]  Where  a  judge  at  Nisi  Prius  has  granted  a 
certificate  for  speedy  execution,  under  the  stat.  1  Will.  4,  c.  7,  s.  2, 
and  final  judgment  has  been  signed  accordingly,  the  judge  has  no 
power  afterwards  to  order  a  stay  of  proceedings.  Lander  v.  Gordon, 
7  Mee.  &  W,  218  ;  10  Law  J,,  Ex.  39. 

Judge's  order  for  staying  proceedings  set  aside,  and  action  brought  on 
the  agreement  for  the  order.]  Plaintiff  agreed  with  defendant  to  with- 
draw the  record  in  an  action  on  two  checks,  which  stood  ready  for 
trial  in  the  Exchequer,  upon  the  terms  that  defendant  should  pay  the 
debt,  interest  and  costs,  on  or  before  a  certain  day,  or  in  default  of 
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payment,  that  plaintiff  sliould  be  at  liberty  to  sign  judgment,  and  that 
a  judge's  order  should  be  given  to  secure  payment.  The  Court  of 
Excliequer  having  afterwards  set  aside  the  judge's  order,  which  had 
been  made  in  pursuance  of  the  above  agreement,  jilaintiff  brought  an 
action  on  the  agreement  in  the  Court  of  Common  Pleas: — Held,  that 
these  facts  formed  no  ground  for  staying  the  proceedings  in  the  action 
in  the  Court  of  Common  Pleas.  Wade  v.  Simeon,  3  Dowl.  &  L.  27 ; 
1  C.  B.  610. 

Proceedings  will  lint  he  stayed  because  the  plaintiff  is  proceeding  at 
the  same  time  in  bankriiptcy  j\  A  ])arty  may  take  proceedings  under 
the  5  &  G  Vic.  c.  122,  s.  1 1  ;  and  at  the  same  time  ])rocecd  by  action 
at  common  law  for  the  recovery  of  the  same  debt.  The  plaintift"  had 
made  and  filed  an  affidavit  of  debt  against  the  defendant;  and  after- 
wards served  tlie  defendant  with  a  notice,  under  the  statute  reqiiiring 
immediate  payment ;  and  also  at  the  same  time,  with  a  M'rit  of  sum- 
mons in  an  action  indorsed  for  the  same  debt,  with  2l.  Is.  coats.  The 
defendant  afterwards  paid  the  debt,  but  declined  to  pay  the  1l.  2s.  for 
costs.  The  court  refused  to  stay  proceedings  in  the  action.  Coving- 
ton V.  Hogarth,  2  Dowl.  &  L.  619  ;  7  Man.  &  G.  1013  ;  14  Law  J.,  C. 
P.  31. 

Order  to  stay,  8)-c.  on  payment  of  debt  and  costs,  set  aside  on  terms-l 
In  assumpsit  by  the  holder  of  checks,  and  issue  on  a  plea  that  they 
were  given  for  money  lost  at  play,  and  whilst  the  cause  stood  for  trial 
on  December  7th,  an  order  was  made  by  consent,  on  the  6th,  for  pay- 
ment of  the  debt  and  costs;  on  the  14th  the  defendant  having  dis- 
covered fresh  evidence,  applied  to  set  aside  the  order:— Held,  that 
whilst  the  matter  was  in  fieri  and  something  remained  to  be  done  by  the 
court  to  give  effect  to  the  arrangement,  it  had  jurisdiction  to  consider 
whether  it  was  equitable  and  just,  and  on  terms  made  the  rule  abso- 
lute.    fVade  V.  Simeon,  13  Mee.  &  W.  647  ;  2  Dowl.  &  L.  658. 

Order  to  stay,  SfC.  on  payment  of  debt,  costs,  and  incidental  ex- 
penses.'] A  judge's  order  directed  a  stay  of  proceedings  on  payment 
of  debt  and  costs,  with  a  stipulation,  that  in  default  of  payment  the 
plaintiff  should  be  at  liberty  to  sign  judgment,  issue  execution,  and 
levy  the  debt  and  costs,  together  with  the  costs  of  execution,  sheriff's 
poundage,  officer's  fees,  and  all  other  incidental  expenses : — Held, 
that  the  sheriff  was  right  in  refusing  to  levy  as  "  incidental  expenses  " 
the  costs  of  a  rule  to  return  the  writ.  Hutchinson  v.  Humbert,  10  Law 
J.,  Ex.  418. 

Staying  proceedings  by  a  feme  sole,  who  afterwards  marries.'}  If  an 
action  be  brought  against  a  feme  sole,  and  a  judge's  order  be  made  by 
consent  to  stay  proceedings,  on  payment  of  the  debt  and  costs  by  a 
certain  day,  otherwise  final  judgment ;  and  before  that  day  she  inter- 
marries, and  on  the  day  in  question  default  is  made  ;  judgment  may 
still  be  entered  up  against  her  by  her  maiden  name,  and  she  may  be 
taken  in  execution  under  a  capias  ad  satisfaciendum,  awarded  against 
her  alone.     Thorpe  v.  Argles,  1  Dowl.  &  L.  831,  Q.  B. 

Application  to  stay  proceedings  on  payment  of  a  sum,  refused— sub- 
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sequent  costsJ]  Where,  after  writ  issued,  the  defendant  applies  to  a 
judge  to  stay  proceedings  on  payment  of  a  certain  sum  and  costs,  and 
the  plaintiff  refuses  to  accept  the  sum  offered,  alleging  that  more  is 
due,  but  at  the  trial  recovers  no  more ;  he  is  entitled  to  full  costs, 
unless  the  amount  offered  has  been  paid  into  court.  Clark,  adminis- 
tratrix, dfc.  V.  Dann,  3  Dowl.  &  L.  513,  Ex. 

Where  the  cause  of  action  arose  within  the  jurisdiction  of  a  county 
court,  and  a  sum  of  money  under  40s.  paid  into  court,  under  a  rule  to 
stay  proceedings,  omitting  the  usual  undertaking  by  the  defendant  to 
pay  the  costs,  and  the  defendant  offered  to  give  the  plaintiff  judgment 
within  the  first  four  days  of  the  term  after  the  assizes,  for  the  amount 
paid  into  court,  in  order  that  the  question  of  costs  might  be  decided 
by  the  court,  and  also  required  the  plaintiff's  attorney  to  inform  him 
whether  he  intended  to  proceed  for  a  larger  sum,  to  which  an  evasive 
answer  was  returned,  and  the  plaintiff  proceeded  to  trial,  and  reco- 
vered nominal  damages  : — The  court  set  aside  the  verdict,  and  stayed 
the  proceedings,  directing  the  costs  subsequent  to  the  offer,  to  be  paid 
by  the  plaintiff.  Jones  v.  Owen,  1  Law  J.,  Ex.  181 ;  2  C.  &  J.  476  ; 
2  Tynv,  452. 

Staying  proceedings  upon  payment  of  debt  and  costsJ]  A  judge  at 
chambers  has  no  power  before  declaration  to  order  that  proceedings 
be  stayed  upon  payment  of  debt  and  costs  within  a  certain  time, 
otherwise  judgment  for  the  plaintiff.  Reynolds  v.  Sherwood,  8  Dowl. 
183,  Ex. 

A  judge  at  chambers  cannot,  in  making  an  order  for  staying  pro- 
ceedings on  payment  of  debt  and  costs,  direct  that  the  defendant 
shall  have  a  longer  time  to  pay  than  he  would  otherwise  have  if  the 
cause  proceeded.     Kirby  v.  Ellier,  2  C.  &  M.  215;  2  Dowl.  219. 

A  defendant  who  moves  to  stay  proceedings  on  payment  of  debt  and 
costs,  is  not  entitled  to  a  rule  for  that  purpose  as  a  matter  of  right, 
but  must  submit  to  such  reasonable  terms  as  the  court  in  its  discre- 
tion may  think  proper  to  impose.     JonesY.  Shepherd,  3  Dowl.  421,  Ex. 

SPECIAL  CASE. 

Special  case,  abortive — costs  of.']  Where,  after  verdict,  the  parties, 
at  the  suggestion  of  the  court,  agreed  to  state  a  special  case,  and  the 
plaintiff  accordingly  drew  and  delivered  to  the  defendant  a  case  which 
was  rendered  abortive  by  the  defendant's  default :— Held,  that  the 
plaintiff,  who  had  the  general  costs  of  the  cause,  was  not  entitled  to 
any  costs  of  the  abortive  special  case.  Foley  v.  Botfield,  16  Law  J.,  Ex.  3. 

Special  case,  signature  of  counsel  to.']  A  verdict  having  been 
taken  for  the  plaintiff,  subject  to  a  special  case,  the  terms  of  which 
were  to  be  settled  by  a  barrister,  and  the  barrister  having  settled  the 
case,  the  defendant  refused  to  procure  the  signature  of  a  serjeant  to 
it ;  the  court  granted  a  rule,  that  unless  the  defendant,  within  a  week, 
caused  the  case  to  be  properly  signed,  the  postea  should  be  delivered 
to  the  plaintiff.     Doe  d.  Phillips  v.  Rollins,  15  Law  J.,  C.  P.  186. 

Special  case  stated  after  the  death  of  one  of  the  parties.]  Where  a 
cause  was  by  order  of  Nisi  Prius  referred  to  a  barrister  to  state  a 
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special  case,  and  the  case  was  stated  after  the  death  of  the  defendant, 
the  court  refused  to  set  it  aside.  Jmnes  and  another  v.  Crane  and 
another,  3  Dowl.  &  L.  OGl  ;   15  Law  J.,  Ex.  232. 

Where  after  a  verdict  taken,  subject  to  a  special  case,  but  before  the 
terms  of  it  settled,  the  lessor  of  the  plaintiff  died  : — Held,  to  be  no 
ground  for  setting  aside  the  verdict,  but  that  the  court  would  compel 
security  for  costs.     Doe  v.  Stephens,  2  Dowl.  &  L.  993  ;  10  Jur.  570. 

Special  case  drawn  by  referee — counsel's  signature.']  Where  a  verdict 
has  been  given  subject  to  a  special  case,  to  be  turned  into  a  special 
verdict,  and  both  parties  have  agreed  to  the  nomination  of  a  referee 
to  draw  and  settle  the  special  case,  the  signature  of  counsel  to  such 
case  is  unnecessary.  And,  although  the  counsel  on  one  side  had 
signed,  and  counsel  on  the  other  side  refused  to  sign,  a  rule  for  strik- 
ing the  case  out  of  the  paper  for  irregularity  was  discharged.  Price 
V.  Quarrell,  11  Law  J.,  Q.  B.  84. 

Special  case  should  be  confined  to  questions  of  law,  not  of  fact.]  The 
court  will  not  in  general  take  upon  themselves  the  ofhce  of  a  jury  in 
deciding  upon  a  special  case,  submitted  to  them  by  agreement  of  the 
parties,  when  the  principal  qviestions  are  questions  of  fact,  to  be  decided 
upon  the  conflicting  testimony  of  witnesses  whose  credit  is  made 
matter  of  question.  Brockbank  v.  Anderson  and  another,  13  Law  J., 
C.  P.  102. 
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Notice  of  taxation,  when  may  be  given.]  By  rule  T.  T.,  1  Will.  4, 
one  day's  notice  must  be  giv^en  to  the  opposite  party  before  taxation  ; 
but  a  notice  given  before  nine  o'clock  at  night  is  good  for  the  next 
day.     Edmund  v.  Cates,  4  Mee.  &  W.  66  ;  6  Dowl.  667. 

If  the  defendant  has  not  appeared  no  notice  need  be  given.  Burch 
v.  Poynter,  3  Mee.  &  W.  310 ;  6  Dowl.  387. 

Taxation,  notice  of,  where  defendant  has  appeared.]  Although  a 
defendant  may  have  appeared  in  an  action,  and  the  plaintiff  taxes  his 
costs,  without  giving  notice  of  taxation,  that  is  not  an  irregularity 
sufficient  to  induce  the  court  to  set  aside  a  judgment  and  subsequent 
proceedings.     Lloyd  v.  Kent,  5  Dowl.  125. 

Notice  of  taxation,  consequence  of  not  giving.]  Where  the  plaintiff 
had  taxed  his  costs  without  giving  notice  of  taxation  to  the  defendant, 
and  issued  execution,  the  court,  upon  affidavit  of  merits  made  by  the 
defendant,  set  aside  the  judgment  and  subsequent  proceedings  with- 
out payment  of  costs.    Ilderton  v.  Sill,  9  Jur.  948  ;  15  Law  J.,  C.  P.  1. 

Notice  of  taxation  not  necessary  where  plaintiff  appears  sec.  stat.] 
No  notice  of  taxation  is  necessary  where  the  plaintiff  appears  for  the 
defendant  sec.  stat. ;  although  the  defendant's  attorney  afterwards 
takes  out  and  serves  a  summons  for  time  to  plead.  Such  summons  is 
not  tantamount  to  an  appearance,  within  the  rule  of  H.  T.  4  Will.  4, 
s.  17.     Welch  V.  Vickery,  15  Mee.  &  W.  59. 
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And  a  bill  of  costs  need  not  be  delivered  before  taxation.  Burch  v. 
Pointer,  3  Mee.  &  W.  310;  7  Law  J.,  Ex.  63. 

A  notice  to  tax  at  Westminster  in  term  is  good.  Blahe  v.  Warren, 
8  Dowl.  173. 

Copy  of  affidavit  of  increase  must  be  delivered  with  notice.']  The 
affidavit  of  increase  must  be  sworn  one  day  before  taxation,  and  de- 
livered with  the  notice  of  taxation.  Todd  v.  Fellingham,  8  Dowl. 
372,  Ex. 

Taxation  of  costs  of  hill  of  exceptions^  The  court  of  error  must 
order  the  taxation  of  the  costs  of  a  bill  of  exceptions,  and  not  the 
court  below.  Doe  d.  Harvey  v.  Francis,  4  Mee.  &  W.  331  ;  7  Dowl. 
193. 

Taxation  between  attorney  and  client — discretion  of  the  master.]  The 
"  directions  to  the  taxing  officers"  of  T.  T.,  7  Vic,  do  not  prevent  the 
master  from  allowing  an  attorney,  as  against  his  client,  the  costs  of 
counsel,  retained  by  express  direction  of  the  client,  and  with  full 
knowledge  that  such  costs  could  not  be  recovered  against  the  opposite 
party.     In  re  J.  C.  Smith,  2  Dowl.  &  L.  376,  Ex. 

A  submission  to  taxation  is  an  admission  of  retainer.]  Where  an 
attorney's  bill  is  referred  generally  to  the  officer  for  taxation,  he 
cannot  take  into  his  consideration  the  question  of  retainer ;  that  is 
tacitly  admitted  by  the  submission  to  taxation.  Nelson  v.  Slack,  2 
M.  &  Sc.  820. 

Taxation  after  plea  of  payment  into  court.]  A  sum  of  money  had 
been  offered  to  a  plaintiff  in  satisfaction  of  his  demand,  which  he 
dechned  to  accept;  but  subsequently  on  its  being  paid  into  court, 
with  a  plea  of  such  payment,  he  took  it  out.  The  court  will  not  in- 
terfere to  give  the  defendant  his  costs,  or  point  out  the  mode  of  tax- 
ation, unless  the  defendant  has  been  before  the  master.  Roe  v.  Cob- 
ham,  6  Scott,  146 ;  6  Dowl.  628 ;  and  Head  v.  Baldrey,  8  Ad.  &  E. 
605. 

Order  for  taxation  without  undertaUng  to  pay,  no  stay  of  proceed- 
ings.] A  summons  and  order  to  tax  an  attorney's  bill  without  an 
undertaking  to  pay  what  shall  be  found  to  be  due,  do  not  operate  as 
a  stay  of  j)roceedings,  so  as  to  prevent  the  attorney  from  suing  out  a 
■writ  after  the  order  is  obtained.  Williams  v.  Roberts,  1  C.  M.  &  R. 
670  ;  4  Law  J.,  Ex.  78. 

Taxation  of  attorney's  bill  after  action  brought,  without  prejudice.] 
Where  an  attorney's  bill  contains  taxable  items,  the  court  has  autho- 
rity, after  action  brought,  to  refer  it  for  taxation,  without  requiring 
any  admission  of  liability  on  the  bill,  or  imposing  any  other  terms 
upon  the  defendant.     UWiams  v.  Griffith,  9  Law  J.,  Ex.  185. 

Taxation— jurisdiction  of  master  as  to  negligence.]  On  taxation  of 
an  attorney's  bill  the  master  has  no  jurisdiction  to  disallow  items  on 
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the  ground  that  in  respect  of  the  business  to  which  they  refer  the 
attorney  was  t;"'h.y  of  nojfligence. 

Where  A.  and  B.  delivered  a  hill  in  their  joint  names  for  business 
done  as  attorneys,  and  the  master  on  taxation  disallowed  part  of  the 
bill,  on  the  ground  that  B.  was  not  a  certificated  attorney  during  a 
portion  of  the  time  to  which  the  bill  referred,  the  court,  on  affidavit 
that  B.*s  name  was  used  at  the  request  of  friends,  but  that  he  was 
really  not  a  partner  with  A.  allowed  A.  to  deliver  a  fresh  bill  in  his 
own  name  only,  for  the  items  so  disallowed.  Matchett  v.  Parkes,  9 
Mee.  &  W.  767. 

Although  the  master,  on  taxation,  has  not  jurisdiction  to  determine 
whether  acts  done  by  the  attorney  were  useful,  he  may  determine  what 
were  necessary.     Heald  v.  Hall,  2  Dowl.  l63. 

Where  the  master  has  disallowed  certain  costs  on  taxation  between 
party  and  party,  as  being  unnecessarily  incurred  ;  and  the  attorney 
afterwards  sues  his  client  for  the  same  costs,  which  are  again  disallowed 
on  taxation ;  the  court  will  not  inquire  into  the  propriety  of  the 
master's  decision.     Nichols  v.  WilUums,  11  Law  J.,  Q.  B.  190. 

Where  there  appears  to  be  negligence  or  ignorance  of  law  on  the 
part  of  an  attorney,  which  creates  unnecessary  costs,  the  court  will 
order  those  costs  to  be  disallowed  on  taxation,  without  prejudicing  his 
right  to  brmg  an  action  for  them.     CUffe  v.  Prosser,  2  Dowl.  21. 

On  a  rule  to  show  cause,  why  the  master  should  not  review  his 
taxation  of  costs,  it  appeared  that  the  master  had  allowed  only  half 
the  charge  for  preparing  briefs,  conceiving  them  to  have  been  hastily 
prepared,  for  the  sake  of  costs.  The  court  refused  to  interfere.  Buck- 
nail  V.  Boydell,  7  Scott,  171. 

Taxation  of  agency  hills.~\  A  bill  for  agency  business  is  not  taxable 
under  the  6  &  7  Vic.  c.  73.  In  re  Gedye,  between  Gedye  and  Elgie, 
14  Law  J.,  Q.  B.  238  ;  2  Dowl.  &  L.  915  ;  and  Weymouth  v.  Knipe, 
3  Bing.  N.  S.  387 ;  5  Dowl.  495. 

Taxation  of  hill  of  costs  on  ichich  action  is  brought — delivery  of 
bill — agency  J\  Where  the  plaintiff,  an  attorney,  was  employed  by  the 
defendant,  also  an  attorney,  to  go  into  the  country  to  defend  a  person 
charged  with  bribery  at  an  election,  had  delivered  two  bills  of  costs, 
one  in  November,  1841,  and  another  in  June,  1842,  both  of  which 
were  unsigned,  payments  on  account  having  been  made ;  plaintiff  in 
order  to  sue  for  the  balance,  delivered  in  February,  1847,  signed  bills, 
copies  of  the  former  bills  delivered,  and  at  the  expiration  of  a  month 
sued  on  the  same;  defendant  applied  for  and  obtained  a  judge's  order 
for  the  taxation  of  the  signed  bills.  On  a  motion  to  set  aside  the 
judge's  order  on  the  grounds  that  the  bills  had  been  delivered  more 
than  12  months,  and  that  being  l)ills  for  agency  business  were  not 
taxable  :  —  Held,  on  the  first  ])oint  that  the  signed  bills  being  delivered 
within  six  months  were  taxable,  and  on  the  second  point  that  they 
were  not  agency  bills.     Billing  v.  Coppock,  MS.  Exch.  T.  T.  1847. 

One  attorney  employed  by  another  as  an  advocate — bill  of  costs-l 
Where  one  attorney  employed  another  to  advocate  the  cause  of  his 
client  before  an  arbitrator,  it  was  holden  that  the  bill  of  the  party  so 
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employed  could  not  be  referred  for  taxation,  for  it  was  business  done 
as  an  advocate,  not  as  an  attorney.  Re  Simons,  14  Law  J.,  Q.  B.  41 ; 
2  Dowl.  &  L.  500. 

Taxation  according  to  the  lower  scale,  under  rule  H.  T.  4  Will.  4.] 
If  the  plaintift''s  claim  be  reduced  by  a  cross  demand  below  '201.  the 
reduced  scale  of  taxation  is  right.     Savacje  v.  Lipscombe,  5  Dowl.  3S5. 

It  proceedings  be  stayed  by  judge's  order  on  payment  of  11/.,  the 
costs  must  be  taxed  on  the  lower  scale.     Cook  v.  Hunt,  7  Dowl.  397. 

An  action  having  been  settled,  and  proceedings  stayed  by  judge's 
order,  on  the  payment  of  less  than  20Z.  into  court,  the  master  having 
taxed  on  the  usual  scale,  and  a  judge  by  order  directed  him  to  review 
his  taxation  and  tax  on  the  lower  scale,  according  to  rule  H.T.  4 
Will.  4,  the  court  would  not  rescind  such  order,  on  a  suggestion  that 
the  cause  is  one  which  would  have  been  proper  to  be  tried  before  a 
judge.     Keppell,  Clk.  v.  Shillson  and  another,  12  Law  J.,  Q.  B.  323. 

Where  a  cause  is  referred,  and  the  award  under  20l.,  the  costs  are  to 
be  taxed  on  the  reduced  scale.  Hallen  v.  Smith,  5  Mee.  &  W.  1.59; 
7  Dowl.  394  ;  and  Wallen  v.  Smith,  3  Mee.  &  W.  13S  ;   6  Dowl.  103. 

If,  upon  reference  to  the  master,  an  attorney's  bill  be  reduced  to  a 
small  balance,  the  master  may  tax  upon  the  lower  scale.  Parker  v. 
Serle,  6  Dowl.  334. 

The  rule  H.  T.  4  Will.  4,  which  directs  that  in  assumpsit,  debt,  or 
covenant,  where  the  sum  recovered  shall  not  exceed  20/.,  the  plaintiff's 
costs  shall  be  taxed  according  to  the  reduced  scale,  applies  to  a  defen- 
dant's costs  where  he  succeeds. 

Where  a  writ  of  trial  to  the  sheriff  had  been  applied  for  by  the 
plaintiff  and  refused,  the  demand  being  under  20/.,  and  the  defen- 
dant obtained  judgment  as  in  case  of  a  nonsviit,  the  master  having 
taxed  the  defendant's  costs  on  the  reduced  scale,  the  court  refused  to 
review  the  taxation.     Williamson  v.  Heath,  12  Law  J.,  Q.  B.  16S. 

The  directions  to  taxing  officers,  H.  T.  4  Will.  4,  do  not  apply,  in 
terms,  to  a  defendant's  costs.  A  defendant's  costs  maybewithin  the  sjjirit 
of  the  directions,  and  in  such  cases  the  court  will  not  interfere,  where  the 
master  has  taxed  a  successful  defendant's  costs  upon  the  reduced 
scale.  But,  where  in  an  action  brought  to  recover  the  sum  of  5/.,  as 
a  fine  payable  on  the  admission  of  the  defendant  to  copyhold  premises, 
the  plaintiff  obtained  a  special  jury,  and  upon  reference  of  the  cause 
to  arbitration  the  defendant  succeeded,  but  obtained  no  certificate 
that  it  was  a  fit  cause  to  be  tried  before  a  judge,  the  master  having 
taxed  the  costs  upon  the  usual  scale : — The  court  held,  that  he  had 
done  rightly.     Richardson  v.  Kensit,  13  Law  J.,  C.  P.  17. 

Taxation  where  verdict  for  20/.,  and  cause  could  not  be  tried  before 
sheriff.]     Waltherv.  Mess,  14  Law  J.,  Q.  B.  230.     See  Costs,  p.  81. 

Taxation  of  costs  of  several  issues  at  different  times.]  In  trover  the 
issue  on  not  guilty  was  found  for  the  defendant,  and  other  issues 
for  the  plaintiff.  The  defendant  taxed  his  costs  on  the  issue  found 
for  him,  and  they  were  paid  by  the  plaintiff.  Nearly  a  year  after  the 
plaintiff  applied  to  the  master  to  tax  the  costs  of  the  issues  which 
were  found  for  him,  but  this  the  master  declined  to  do.  The  court 
refused  a  rule  to  set  aside  a  judge's  order  directing  the  taxation  to  be 
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made.      Waisoji  and   others  v.  Boyes   and  another,  14   Law  J.,   Ex- 
116. 

Taxation  of  costs  of  cross  issues.']  Where  some  issues  are  found 
for  the  plaintiff  and  some  for  the  defendant,  the  latter  will  be  entitled 
to  the  costs  of  the  witnesses  who  are  called  exclusively  in  support  of 
the  issues  found  for  him,  but  not  of  those  who  are  also  examined  to 
prove  the  issues  found  for  the  plaintiff.  Crowther  v.  Elwell,  4  Mee.  & 
AV.  71 ;  7  Law  J.,  Ex.  251  ;  and  Kni(;ht  v.  Brown,  2  M.  &  Sc.  797. 

"Where  the  defendant  is  entitled  to  the  general  costs  of  the  cause 
he  is  entited  to  the  expenses  of  the  witnesses  called  in  support  of  an 
issue  upon  which  he  has  succeeded,  notwithstanding  that  their 
CAddence  was  also  applicable  in  support  of  an  issue  as  to  which  the 
jury  was  discharged.  Butler  v.  Hobson,  5  Scott,  824;  7  Law  J., 
"C.  P.  148. 

If  a  defendant  pleads  the  general  issue  and  several  special  pleas,  and 
the  jury  find  for  him  on  the  general  issue,  and  for  the  plaintiff  on  the 
special  pleas,  the  latter  is  entitled  to  the  costs  of  the  pleadings  and 
witnesses  on  those  pleas.     Hart  v.  Cutbush,  2  Dowl.  456. 

Where  in  an  action  on  the  case,  a  defendant  succeeds  on  one  of 
several  issues  which  goes  to  the  foundation  of  the  plaintiff's  cause  of 
action,  he  will  be  entitled  to  the  general  costs  of  the  cause,  although 
there  is  a  verdict  for  the  plaintiff  upon  the  plea  of  "  not  guilty," 
without  damages.     Frankum  v.  Lord  Falmouth,  4  Dowl.  65. 

Where  there  are  several  issues,  if  the  pleas  found  for  the  defendant 
taken  together  form  an  answer  to  the  whole  of  the  plaintiff's  demand, 
the  defendant  is  entitled  to  the  general  costs  of  the  cause,  although 
some  issues  may  have  been  found  for  the  plaintiff  and  damages 
assessed  thereon.  Probert  v.  Phillips,  2  Mee.  &  W.  40 ;  6  Law  J., 
Ex.  10;    5  Dowl.  473. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close  and 
pulling  down  a  gate,  the  defendant  justified  under  a  right  of  way  to 
a  certain  river  with  horses  and  carts  for  water  and  goods.  The  jury 
found  in  favour  of  the  defendant  as  to  the  right  for  water,  and  against 
him  as  to  the  right  for  goods.  Upon  motion  to  enter  the  verdict  for 
the  plaintiff :— Held,  that  the  plea  being  in  its  nature  distributive,  and 
part  being  found  for  the  defendant,  and  part  for  the  plaintiff,  the  ver- 
dict should  be  entered  for  the  defendant,  on  that  part  found  for  him, 
and  for  the  plaintiff,  as  to  the  residue.  Held,  also,  that  the  defend- 
ant was  entitled  to  the  general  costs  of  the  cause,  and  to  the  costs  of 
all  the  witnesses  upon  the  issue  as  to  the  right  of  way  for  water, 
although  some  of  those  witnesses  also  gave  evidence  as  to  the  right  of 
way  for  goods.  Knight  v.  Woore,  6  Law  J.,  C.  P.  135;  3  Bing. 
N.  C.  3  ;  4  Scott,  3G0 ;  5  Dowl.  487- 

Taxation  of  attorney's  bill  by  consent,  costs  of— no  undertaking  to 
pay.']  Where  an  unsigned  bill,  delivered  by  an  attorney,  was,  with 
his  consent,  referred  by  a  judge's  order  to  taxation,  at  which  he  at- 
tended, when  more  than  a  sixth  was  struck  off;  the  court,  under 
its  general  jurisdiction,  ordered  him  to  pay  the  costs  of  taxation ; 
although  the  order  contained  no  undertaking  on  the  part  of  the  client 
to  pay  the  amount  found  to  be  due.  Peters  v.  Sheehan,  12  Law  J., 
Ex.  177. 
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Taxation  of  costs  on  the  loiver  scale,  where  arbitrator  found  l7l.  3s. 
due.']  Where  a  cause  and  all  matters  in  difference  were  referred  to 
arbitration,  the  costs  of  the  cause  and  of  the  reference  to  abide  the 
result,  and  the  costs  of  a  cross  action  between  the  parties  to  be 
also  in  the  discretion  of  the  arbitrator,  but  no  power  was  given  to  en- 
ter up  judgment  for  the  amount  awarded ;  and  the  arbitrator  found 
that  a  sum  of  17?.  3s.  was  due  to  the  plaintiff,  and  that  nothing  was 
due  in  regard  to  any  other  matters  in  difference  between  them,  and 
that  the  costs  of  the  cross  action  should  be  borne  equally  between  the 
parties ;  and  it  appeared  that  the  defendant  had  successfully  resisted 
an  application  to  try  the  cross  action  before  the  sheriff:— Held,  the 
master  having  taxed  the  plaintiffs  costs  on  the  higher  scale,  that  the 
court  would  order  a  reviewal  of  his  taxation.  Elleman  v.  Williams, 
2  Dowl.  &  L.  46,  Q.  B. 

Taxation  of  an  attorney's  hill  after  payment^  Payment  of  an  at- 
torney's bill,  within  the  6  &  7  Vic.  c.  73,  s,  41,  dates  from  the  time 
at  which  a  bill  of  exchange  or  promissory  note  given  in  liquidation  is 
paid,  and  not  from  the  time  of  the  mere  delivery  o  f  the  instrument. 
'in  re  H.  L.  Harries,  1  Dowl.  &  L.  1018,  Ex. 

Taxation  of  attorney's  bill  sued  on  by  his  executor.']  The  court  has 
no  power  to  refer  to  taxation  an  attorney's  bill  containing  taxable 
items,  in  an  action  brought  upon  it  by  his  executor.  Williams  v. 
Griffith,  10  Mee.  &  W.  125. 

Taxation  of  costs  on  payment  of  a  less  sum  than  indorsed  on  icrit.] 
The  defendant  is  not  entitled  to  have  the  costs  taxed,  under  the  rules 
H.  T.  2  Will.  4,  r.  11,  and  M.  T.  3  Will.  4,  r.  5,  where  a  less  sura 
than  the  amount  of  the  debt  and  costs  indorsed  on  the  writ  of  sum- 
mons has  been  paid  and  accepted  within  four  days  of  the  service, 
unless  it  shall  clearly  appear  that  the  deduction  was  made  from  the 
debt,  and  not  from  the  costs,  or  that  the  plaintiff  acknowledged  there 
was  a  mistake  in  the  amount  of  the  debt  indorsed.  Young  v. 
Crompton,  10  Jur.  248,  B.  C— Patteson,  J. ;  2  Dowl.  &  L.  557- 

A  copy  of  affidavit  of  increase  must  be  a  correct  copy.]  The  delivery 
of  a  copy  affidavit  of  increase,  which,  instead  of  a  complete  jurat,  has 
only  the  word  "  sworn," &c.  is  not  a  compliance  with  the  rule  of  court 
of  Trinity  term,  1  Will.  4,  s,  10.  But  for  this  defect  the  court  will  not 
set  aside  the  judgment,  but  will  only  direct  a  review  of  the  taxation. 
Wheldal  v.  'Northern  and  Eastern  Railway  Company,  13  Mee.  &  W.  9  ; 
2  Dowl.  &  L.  246. 

Taxation  of  costs  on  verdict  in  favour  of  one  of  two  defendants.] 
An  action  of  trespass  was  brought  against  a  minor  and  his  father. 
The  minor  pleaded  not  guilty,  by  his  father  as  his  guardian,  and 
the  father  pleaded  two  other  special  pleas,  by  the  same  attorney. 
Upon  the  trial,  a  verdict  was  found  for  the  minor,  and  against 
the  father ;  and  on  the  taxation  of  costs  the  master  allowed  no 
mileage  to  the  defendant's  attorney,  and  only  one  guinea  for  his  attend- 
ance on  the  trial.     He   also    allowed   for  only  four  sheets  of  the 
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briefs,  and  a  small  proportion  of  counsel's  fees,  and  only  a  moiety 
of  the  expenses  of  one  witness,  who  was  subpoenaed  with  another 
witness  to  speak  to  facts  material  for  the  son's  defence.  The  court 
refused  to  refer  back  the  question  as  to  the  allowance  in  respect  of 
the  briefs  and  the  counsel's  fees,  but  directed  the  master  to  review 
his  taxation  with  respect  to  the  mileage  and  attendance  of  the  at- 
torney, and  also  the  expenses  of  the  two  witnesses.  Alderson  v. 
Waistell  and  another,  13  Law  J.,  Q.  B.  254. 

Where  two  defendants  in  trespass  sever  in  pleading,  but  plead  the 
same  pleas,  all  iroing  to  the  whole  action,  and  one  succeeds  upon 
all  the  issues,  the  other  upon  one  only,  each  defendant  is  entitled 
to  his  ex  parte  costs  of  the  issues  on  which  he  has  succeeded,  and 
an  aliquot  part  of  the  joint  costs,  unless  the  master  is  satisfied  that, 
by  reason  of  special  circumstances,  less  ought  to  be  allowed  to  either. 
Where  defendants  appeared  by  sei)arate  attorneys  and  counsel,  but 
the  attorneys  were  members  of  the  same  firm,  and  the  briefs  and 
evidence  substantially  the  same,  the  master  taxed  the  costs  as  if  the 
parties  had  appeared  by  the  same  attorney;  it  was  admitted  that 
the  taxation,  in  that  respect,  could  not  be  disturbed.  Gambrellv.  Earl 
of  Falmouth,  5  Ad.  &  E.403  ;  5  Law  J.,  K.  B.  253;  G  N.  &  M.  859. 

Costs  of  briefs — allowance  of  on  taxation — discretion  of  master.']  The 
master  is  not  bound,  in  the  taxation  of  costs  of  briefs,  or  short-hand 
writer's  notes  accompanying  them^  by  the  certificate  of  counsel  that 
they  were  necessary,  but  is  to  exercise  his  own  discretion  in  the 
matter,  taking  the  certificate  into  consideration,  together  with  the 
other  facts.     May  v.  Tarn,   12  Mee.  &  W.  730;   1  Dowl.  &  L.  997. 

There  is  no  general  rule  that  the  master,  on  taxation  of  costs,  shall 
allow  the  costs  of  two  briefs  only,  except  where  a  certain  number  of 
witnesses  were  examined ;  it  is  a  matter  for  his  discretion  on  all 
the  circumstances  of  the  case.  Sharpe  v.Ashby,  12  Mee.  &  W.  732  ; 
1  Dowl.  &  L.  998. 

TJie  number  of  counsel  in  a  cause  allowed  on  taxation.']  The  number 
of  counsel  in  general  allowed  is  to  be  in  the  discretion  of  the  master. 
Grindall  v.  Godman,  5  Dowl.  378. 

Taxation  of  costs — affidavit  of  increase— payment  of  ivitnesses.'] 
The  practice  of  the  court  requires  that  the  witnesses  in  a  cause  should 
be  actually  paid  before  an  affidavit  of  increase  is  made ;  and  if  such 
appears  not  to  be  the  case,  the  court  will  order  the  sums  sworn  to  be 
paid  and  allowed  by  the  master  to  be  refunded.  Trent  v.  Harrison, 
14  Law  J.,  Q.  B.  210. 

Costs  of  taxation  after  action  brought.]  Where  an  order  is  ob- 
tained to  tax  an  attorney's  bill,  after  action  brought  thereon,  and  the 
defendant  then  pays  the  amount  found  to  be  due  into  court,  which 
the  plaintiff  takes  out,  the  costs  of  the  taxation  of  the  bill  are  rightly 
taxed  to  the  plaintiff  as  costs  in  the  cause.  Thomas  v.  Mayor,  SfC.  of 
Swansea,  11  Mee.  &  W.  83. 

Costs  of  taxation  after  action  brought.]     Where  an  attorney's  bill 
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is  referred  to  taxation  after  action  brought  upon  it,  the  attorney  is 
liable,  under  6  &i  7  Vic.  c.  73,  s.  37,  to  pay  the  costs  of  taxation,  if 
more  than  one-sixth  is  struck  off.  Ex  parte  Woollett,  12  Mee.  &  W. 
504  ;   1  Dowl.  &  L.  593. 

Verdict  for  plaintiff  ill  action  for  an  attorney's  bill  subject  to  tax- 
ation^ Action  on  an  attorney's  bill ;  verdict  for  the  plaintiff,  subject 
to  taxation  of  the  bill,  within  the  first  five  days  of  the  ensuing  term. 
Defendant  having  omitted  to  tax  the  bill  within  that  time  : — Held,  that 
the  plaintiff  was  entitled  to  sign  judgment,  and  tax  his  costs.  Tucker 
V.  Neck,  4  Bing.  N.  C.  113;  5  Scott,  393  ;  6  Dowl.  231. 

Costs  of  taxation  of  attorney's  bill  after  action  brought  thereon.'] 
Where  an  attorney's  bill  is  delivered  one  month  before,  and  no  order 
for  taxation  obtained  till  after  action  brought,  the  defendant  is  not 
entitled  to  the  costs  of  taxation,  although  the  master  reduces  the  bill 
by  m.ore  than  one-sixth.     Robinson  v.  Powell,  9  Law  J.,  Ex.  17. 

Cost  of  interrogatories  not  used  on  the  trial  disallowed  on  taxation.] 
The  master  having  refused  on  taxation  to  allow  the  costs  of  examining 
a  witness  upon  interrogatories,  the  interrogatories  not  having  been 
offered  in  evidence  at  the  trial : — Held,  no  ground  for  the  reviewal  of 
taxation.     Curling  and  others  v.  Robertson,  2  Dowl.  &  L.  307,  C.  P. 

Taxation  of  costs  of  witness — subsistence  money.]  At  the  defendant's 
instance,  the  trial  was  postponed  from  the  summer  to  the  following 
spring  assizes.  The  defendant  afterwards  obtained  an  order  for  stay 
of  proceedings,  upon  payment  of  the  sum  for  which  the  action  was 
brought  and  costs.  After  the  postponement,  the  plaintiff  obtained  an 
order  for  the  examination  of  a  witness,  a  master  of  a  vessel,  who  was 
about  to  leave  England  ;  but  the  plaintiff,  having  received  notice  of 
the  defendant's  intention  at  the  trial  to  attack  the  credit  of  this  wit- 
ness, abandoned  the  order,  and  on  the  advice  of  counsel  detained  the 
witness  in  this  country  : — Held,  that  the  plaintiff  in  this  exercised  a 
proper  discretion,  and  that  the  master  was  right  in  allowing,  on  the 
taxation  of  costs,  subsistence  to. this  witness,  from  the  service  of  the 
subjjoena  until  when  the  action  was  stayed.  Evans  v.  Watson,  10  Jur. 
818. 

Reviewing  taxation.]  AflSdavits  used  before  the  master  on  the  tax- 
ation of  costs  cannot  be  read  on  shov/ing  cause  against  a  rule  for 
reviewing  the  taxation,  unless  they  are  referred  to  in  the  rule ;  a 
notice  that  they  will  be  used  is  sufficient.  Cliffe  v.  Prosser,  2  Dowl.  21. 

Where  it  was  alleged  in  an  aflfidavit  that  certain  sums,  sworn  to  in 
an  affidavit  of  increase,  had  not  been  paid,  the  court  directed  the  tax- 
ation to  be  reviewed  by  the  master.  Pembrey  v.  Jones,  11  Jur.  589, 
B.  C. 

Where,  in  an  attorney's  bill  of  costs,  several  items,  not  for  fixed 
fees  but  of  a  discretionary  nature,  had  no  charges  set  opposite  to 
them,  and  others  were  charged,  some  too  low  and  some  too  high ; 
and  the  master,  on  taxation,  reduced  the  latter  to  the  proper  scale,  but 
declined  to  increase  the  former,  or  to  insert  the  charges  omitted  alto- 
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gether;  the  court  refused  to  review  the  taxation.  Eyre  v.  Shelley,  8 
Mee.  &  AV.  154. 

An  ap])lication  to  review  the  taxation  of  costs  ought  not   to  be 

made  before  the  master  has  made  his  allocatur,  as  he  has  not,  until 

doing  so,  finally  decided  what  costs  he  will  allow.  Sellman  v.  Boom, 
8  Mee.  &  W.  552. 

Taxation  of  costs  on  order  of  Nisi  Prius  made  a  rule  of  court  after 
the  death  of  defendant.^  A  judj^fe  at  the  assizes  made  an  order  to 
postpone  a  cause  to  the  next  assizes,  the  defendant  forthwith  to  pay  to 
the  plaintiff'  the  costs  of  the  day  to  be  taxed.  This  order  was  after- 
wards made  a  rule  of  court,  before  which  however  the  suit  having 
abated  by  the  death  of  the  defendant,  the  court  refused  lo  order 
the  costs  to  be  taxed  with  a  view  to  the  plaintiff's  issuing  execution 
under  the  1  &  2  Vic.  c.  110,  s.  18.     Hill  v.  Brown,  11  Jur.  290. 

Interest  not  allowed  on  taxation  of  attorney's  billJ]  The  master  has 
no  power  to  allow  an  attorney  interest  on  the  amount  of  his  bill, 
although  the  attorney  have  given  notice  to  his  client,  under  the  stat. 
3  &  4  Will.  4,  c.  42,  s.  34,  that  he  should  claim  interest;  even  where 
the  reference  for  taxation  is  after  action  brought,  interest  cannot  be 
allowed,  unless  a  stipulation  to  that  effect  were  made  in  the  order. 
Berrington  v.  Phillips,  1  Mee.  &  W.  48. 

TERM'S  NOTICE. 

Term's  notice  not  necessary  by  defendant.']  The  rule  requiring  a 
term's  notice  prior  to  proceedings  being  taken,  where  the  cause  has 
been  at  issue  more  than  four  terms,  does  not  apply  to  proceedings 
taken  on  the  part  of  the  defendant.     Skinfeld  v.  Laxton,  4  M.  &  So. 

187. 

Term's  notice  unnecessary  where  delay  was  at  defendant's  request.] 
A  term's  notice  of  proceeding  by  the  plaintiflF  is  not  necessary  after 
the  lapse  of  four  terms,  if  the  delay  has  taken  place  at  the  defendant's 
request.     Evans  v.  Davis,  3  Dowl.  786. 

Term's  notice  not  necessary  for  costs  of  the  day.]  The  rule  requir- 
ing a  term's  notice  of  proceeding  does  not  extend  to  a  motion  for 
costs  of  the  day,  for  not  proceeding  to  trial.  French  v.  Burton,  1  Law 
J.,  Ex.  257  ;  2  C.  &  J.  634. 

Term's  notice  to  discharge  rule  for  new  trial.]  A  term's  notice  of 
motion  to  discharge  a  rule  for  a  new  trial  is  necessary  where  no  pro- 
ceedings have  been  taken  for  more  than  four  terms  after  the  rule  has 
been  obtained.  An  order,  by  consent,  to  change  the  defendant's  attor- 
ney is  not  a  proceeding  in  the  cause  so  as  to  render  such  notice  un- 
necessary. Deacon  v.  Fuller,  2  Law  J.,  Ex.  175  ;  1  Dowl.  675;  1  C. 
&  M.  349. 

A  term's  notice  not  necessary  on  proceedings  after  verdict.]  The 
rule,  that  a  term's  notice  is  necessary  where  no  proceeding  has  been 
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taken  in  a  cause  for  a  year,  does  not  apply  to  proceedings  had  after 
verdict.  Newton  and  Wife  v.  Boodle  and  others,  11  Jur.  148,  C.  P.; 
16  Law  J.,  C.  P.  135. 

Term's  notice  where  rule  for  new  trial  not  acted  upon  for  more  than 
a  year.']  Semble,  that  where  a  rule  for  a  new  trial  has  been  obtained 
on  payment  of  costs,  a  term's  notice  should  be  given,  after  the  lapse 
of  more  than  a  year,  of  a  motion  to  discharge  it.  Lord  v.  Wardle,  5 
Law  J.,  C.  P.  259. 


VENUE— CAawr/m^  of. 

Changing  venue  from  town  to  country — effect  on  time  to  plead.]  A 
rule  to  change  the  venue  from  town  to  country,  drawn  up  as  a  stay 
of  proceedings  on  the  day  on  which  the  time  for  pleading  expired, 
and  served  before  the  plaintiff  has  signed  judgment,  has  the  effect  of 
giving  the  defendant  eight  days'  time  to  plead,  instead  of  four,  unless 
the  venue  be  brought  back.  A  judgment,  therefore,  signed  for  want 
of  a  plea,  after  service  of  the  rule : — Held,  irregular.  Nicholls  v. 
Stockbridge,  11  Law  J.,  C.  P.  292. 

Changing  the  venue  in  an  action  for  a  libel.]  In  an  action  for  a 
libel,  contained  in  a  letter  written  in  Buckinghamshire,  when  it  did 
not  appear  that  it  had  been  circulated  elsewhere,  the  court  allowed 
the  venue  to  be  changed  from  London  to  that  county,  on  the  usual 
affidavit.     Tallent  v.  Morton,  1  M.  &  P.  188. 

Where  a  libel  is  published  in  two  counties,  and  the  defendant 
changes  the  venue,  the  plaintiff  may  bring  it  back.  Clementson  v. 
Newcomb,  1  C.  M.  &  R.  77- 

Changing  the  venue  in  an  action  on  contract^  The  venue  may  be 
changed  in  an  action  on  a  written  contract  which  is  to  be  performed 
in  a  particular  place,  and  for  the  breach  of  which  the  cause  of  action 
arises  wholly  in  one  county ;  and  semble,  that  it  may  be  so  changed 
in  all  actions  on  contracts,  though  in  writing,  except  on  specialties, 
bills,  and  notes.     Mondel  v.  Steele,  8  Mee.  &  W.  640. 

Where  the  venue  cannot  be  changed.]  The  court  will  not  change  the 
venue  if  it  appears  on  the  face  of  the  declaration  that  the  contract  on 
which  the  action  is  brought  is  in  writing  or  by  deed.  Picard  v.  Fea- 
therstone,  4  Bing.  39 

Nor  can  the  venue  be  changed  in  an  action  on  an  award.  Stanway 
V.  Heslop,  3  B.  &  C.  9  ;  4  D.  &  R.  635. 

The  defendant  cannot  change  the  venue  after  an  order  for  time  to 
plead,  "  on  the  usual  terms,"  either  in  town  or  country  causes,  whether 
the  trial  will  be  delayed  or  not.  Notts  v.  Curtis,  2  C,  &  J.  345 ;  2 
Tyrw.  307. 

But  an  order  to  "  plead  issuably"  does  not  prevent  the  defendant 
from  changing  the  venue.  RusscUv.  Hart,  1  C.  &  M.  184 ;  3Tyrw.  218. 

Venue  brought  back  without  undertaking  to  give  material  evidence.] 
Where  the  venue,  in  an  action  for  freight,  had  been  changed  on  the 
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usual  affidavit,  it  was  brought  back  upon  affidavits,  stating;  only  that 
the  cauye  of  action  and  the  contract  for  the  conveyance  of  the  {{oods 
and  payment  of  freight,  on  account  of  which  the  money  in  the  decla- 
ration was  claimed,  arose  and  were  entered  into  at  Newfoundland,  and 
not  in  the  county  into  which  the  venue  had  been  changed,  without  the 
plaintiff  undertaking  to  give  material  evidence  in  the  county  where 
the  venue  was  originally  laid.  Cundell  v.  Harrison  and  others,  16 
Law  J.,  Q.  B.  81. 

In  an  action  for  a  libel  published  in  a  newsjjaper,  the  court  made  the 
rule  for  carrying  back  the  venue  absolute,  with  costs,  without  an 
undertaking  on  the  part  of  the  plaintiff  to  give  material  evidence  in 
the  county  to  which  the  venue  was  thus  carried  back.  EastJiope  v. 
Westmacott,  6  Law  J.,  C.  P.  245. 

Undertakinff  to  give  material  evidence  in  the  county  to  which  the 
venue  is  brought  hack.'\  An  undertaking  to  give  material  evidence  in 
the  county  in  which  the  venue  is  changed,  in  an  action  for  goods  sold 
and  delivered,  is  satisfied  by  proof  of  letters,  containing  invoices  of 
goods,  having  been  put  into  the  post  office  in  that  county  at  the  time 
the  goods  were  forwarded.     Linley  v.  Bates,  2  C  &  J.  659. 

A  plaintiff's  undertaking  to  give  material  evidence  in  the  county,  is 
satisfied,  by  proof  of  a  letter  of  the  defendant,  admitting  part  of  the 
debt,  posted  in  such  county,  and  received  by  the  plaintiff  in  another 
county.     Hall  v.  Storey,  16  Law  J.,  17,  Ex. 

Proof  of  a  conversation  with  the  defendant  in  the  cause,  referring 
to  the  matters  involved  in  it,  taking  place  after  the  writ  is  sued  out, 
will  satisfy  an  undertaking  to  give  material  evidence  in  the  county 
where  the  conversation  took  place.     Gosling  v.  Birnie,  I  M.  &  M.  531. 

Changing  the  venue.']  After  a  i)lea  in  abatement  the  venue  cannot 
be  changed.      Wigley  v.  Dubbins,  12  Moore,  91  ;  4  Bing.  18. 

Although  the  general  rule  is,  that  a  motion  to  change  the  venue  on 
special  grounds,  cannot  be  made  until  after  issue  joined,  yet  if  the 
pleadings  and  facts  of  the  case  are  such  that  the  court  cannot  fail  to 
see  what  the  issues  joined  must  be,  the  application  may  be  granted 
before  issue  joined.     Dowler  v.  Collis,  4  Mee.  &  W.  531. 

Change  of  venue — power  of  court.'\  The  court  has  power  under 
5  &  6  Will.  4,  c.  76,  s.  109,  to  direct  an  action,  the  venue  of  which  is 
laid  in  the  city  of  Bristol,  to  be  tried  in  the  adjoining  county,  the 
exception  in  38  Geo.  3,  c.  52,  s.  10,  being  repealed,  as  well  in  civil  as 
in  criminal  proceedings.     Cole  v.  Gane,  15  Law  J.,  Q.  B.  22. 

Venue  retained  on  undertaking  to  give  material  evidence.]  Where 
the  venue  has  been  retained  in  the  county  in  which  it  was  originally 
laid,  on  undertaking  to  give  material  evidence  in  that  county,  it  is  no 
ground  of  nonsuit  that  the  plaintiff  has  not  given  material  evidence  in 
that  county,  unless  the  objection  be  taken  at  Nisi  Prius.  How  v. 
Pickard,  2  Mee.  &  W.  373. 

Changing  the  venue,  in  debt  for  use  and  occupation.]  The  defendant 
may  change  the  venue  on  the  usual  affidavit,  in  an  action  of  debt  for 
use  and  occupation.     Herring  v.  Watts,  2  Dowl.  &  L.  609,  C.  P. 
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Changing  the  venue  where  a  corporation  is  concerned.']  A  cause 
being  connected  with  a  corporation  is  no  ground  for  changing  the 
venue.     Thornton  v.  Jennings,  7  Dowl.  499  ;  5  Bing.  N.  S.  485, 

VERDICT. 

Verdict  in  debt  with  pleas  of  payment  and  set-off.']  To  debt  for 
goods  sold  and  delivered,  the  defendant  pleaded  as  to  338/.,  parcel  of 
the  monies  demanded  in  the  declaration,  payment,  and  also  a  set-off. 
It  was  proved,  that  only  314/.  was  actually  paid,  but  a  set-off  to  the 
amojint  of  111.  was  established,  and  335/.  was  the  full  value  of  the 
goods  sold  :— Held,  that  these  pleas  were  divisible,  and  that  the  de- 
fendant was  entitled  to  judgment,  on  the  plea  of  payment  to  the 
amount  of  314/.  and  on  that  of  set-off  to  the  amount  of  21/.,  and  the 
plaintiff  was  entitled  to  judgment  for  the  residue  on  those  pleas ;  but 
there  being  a  plea  of  nunquam  indebitatus,  the  defendant  was  entitled 
to  judgment  on  the  whole  record.  Cousins  v,  Paddon,  5  Law  J.,  Ex. 
49  ;   2  C.  M.  &  R.  547  ;  4  Dowl,  488. 

Verdict  in  covenant — several  counts  and  one  breach  only.]  Where 
there  are  several  counts  on  one  agreement,  of  which  there  is  only  one 
breach,  the  court  will  limit  the  verdict  to  one  count,  and  will  only 
allow  the  costs  of  one.  Ward  v.  Bell,  1  C.  &  M,  848  ;  2  Law  J.,  Ex. 
271;  2  Dowl.  76. 

Verdict  subject  to  a  reference  stands,  if  reference  be  not  proceeded 
with.]  Where  a  verdict  is  taken,  subject  to  a  reference,  which  is  not 
proceeded  with,  the  plaintiff  cannot  take  the  cause  down  to  trial  again 
whilst  the  verdict  stands.  Hall  v.  Rouse,  4  Mee.  &  W.  24 ;  6  Dowl. 
656. 

Verdict  delivered  after  the  return  day  of  writ  of  trial.]  The  court  will 
not  award  a  venire  de  novo  where,  on  a  writ  of  trial,  the  jury,  having 
retired  to  deliver  their  verdict,  came  into  court  and  delivered  it  after 
the  conclusion  of  the  return  day,  neither  party  having  made  any 
objection  previous  to  the  delivery  of  the  verdict,  Pinhiey  v.  Brett, 
11  Law  J.,  a.  B.  9. 

Verdict  on  issues  in  fact,  venire  omitting  the  assessment  of  damages  on 
deynurrer.]  Where  judgment  on  demurrer  had  been  given  for  the 
plaintiff,  and  on  the  trial,  all  the  issues  in  fact  were  found  for  him,  the 
court  refused  to  set  aside  the  trial,  on  the  objection  that  the  venire 
facias  juratores  was  only  to  try  the  issues,  and  not  to  inquire  of  the 
damages  on  the  demurrer  ;  saying,  that  the  defect  was  amendable,  and 
that  they  would  leave  the  party  taking  the  objection  to  his  writ  of 
error.     Wood  v.  Peyton,  14  Law  J,,  Ex.  28. 

Verdict  taken  generally  where  some  counts  are  bad — venire  de  novo.] 
A  declaration  contained  some  good  and  some  bad  counts.  At  the  trial 
evidence  was  given  on  all,  and  the  verdict  passed  for  the  plaintiff, 
with  general  damages.  The  defendant  moved  in  arrest  of  judgment ; 
and  the  plaintiff  having  obtained  from  the  judge  who  tried  the  cause 
an  order  to   amend  the  postea,  by  confining  the  verdict  to  a  good 
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count,  the  order  was  set  aside,  and  a  venire  de  novo  awarded.     Emp- 
son  V.  Griffi7i,  9  Law  J.,  Q.  B.  23  ;  3  P.  &  D.  160. 

A  verdict  mmj  be  (jeneral  if  the  jury  so  desire.']  On  a  motion  for 
a  new  trial,  the  court  held,  that  a  jury  are  not  bound  to  find  any 
other  than  a  general  verdict,  although  the  judge  directs  them  to  find 
specially  as  to  a  particular  fact  on  which  a  legal  question  may  be  raised  ; 
and  where  they  refused  the  court  would  not  disturb  the  verdict. 
Mai/or  of  Devizes,  Sfc.  v.  Clark,  3  Ad.  &  E.  506. 

Entry  of  verdict,  on  a  fact  left  by  the  judge  being  found.']  The 
judge  at  Nisi  Prius  told  the  jury,  that  in  case  of  their  believing  a 
fact,  the  verdict  must  be  for  the  plainliflf;  the  jury  having  retired, 
returned  into  court  and  told  the  associate,  who  alone  was  there,  that 
they  found  the  fact ;  the  associate  then  informed  them  that  this  was  a 
verdict  for  the  plaintiff,  and  entered  it  so,  but  the  jury  expressed  to 
him  their  dissent,  and  said  they  were  not  agreed  to  find  for  the  plain- 
tiff'. The  court  discharged  a  rule  nisi  obtained  on  affidavit  of  these 
facts,  for  setting  aside  the  verdict  and  having  a  new  trial,  upon  the 
ground  (only)  of  the  jury  not  having  agreed  to  find  for  the  plaintiflf. 
Doe  d.  Lewis  v.  Master,  5  Ad.  &  E.  129. 

Recording  verdict.]  Where,  in  trover,  the  jury  found  for  the  plain- 
tiff, but  accompanied  their  verdict  with  a  statement  in  writing,  that, 
whether  the  goods  were  delivered  to  the  defendant  as  a  loan  or  a  gift, 
they  ought  to  have  been  returned,  which  the  associate  refused  to 
receive  : — Held,  that  he  was  right,  it  amounting  to  a  mere  expression 
of  their  private  opinion.     Whittell  v.  Bradford,  5  Scott,  711- 

Effect  of  verdict  for  j)laintiff  without  damages.]  To  an  action  on  the 
case,  the  defendant  pleaded,  first,  not  guilty ;  secondly,  a  plea  as  to 
which  the  jury  were  discharged  ;  thirdly,  that  the  plaintiff  had  not 
sustained  damages  beyond  5/.  Issues  having  been  joined  on  these 
pleas,  the  plaintiff  had  a  verdict  on  the  first  issue,  without  damages, 
and  the  defendant  a  verdict  on  the  last  issue.  The  plaintiff  had  ob- 
tained the  postea  :— Held,  that  the  defendant  was  entitled  to  the  postea 
as  the  record  then  stood,  and  that  unless  the  judge  who  tried  the 
cause  amended  it,  by  adding  nominal  damages,  a  venire  de  novo  must 
issue.     Grout  v.  Glazier,  10  Law  J.,  Ex.  276. 

Where  the  plaintiffs,  upon  the  trial  of  a  cause,  had  obtained  a  ver- 
dict upon  some  issues,  and  the  defendant  upon  others,  which  went  to 
the  whole  cause  of  action,  and  no  damages  were  assessed,  but  the 
plaintiffs  afterwards  had  judgment  non  obstante  veredicto  upon  the 
pleas  on  which  the  defendants  had  succeeded  : — Held,  that  the  plain- 
tiffs were  bound  to  take  the  risk  of  issuing  a  writ  of  inquiry  to  assess 
damages,  upon  themselves  ;  and  the  court  would  not  make  absolute  a 
rule  calling  on  the  defendants  to  show  cause,  why  a  writ  of  inquiry 
should  not  issue.  Pirn  and  another  v.  Reid  and  others,  1  Dowl.  &  L. 
512;   12  Law  J.,  C.  P.  299. 

A  verdict  subject  to  a  special  case — subsequent  death  of  plaintiff^ 
Where  on  the  trial  of  an  action  of  ejectment  a  verdict  was  taken,  sub- 
ject to  a  special  case,  and  before  the'  terms  of  it  were  settled  the  lessor 
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of  the  plaintiflF  died :— Held,  that  this  formed  no  ground  for  an  appli- 
cation for  setting  aside  the  verdict,  or  staying  proceedings  in  the 
action ;  but  that  the  court  would  compel  the  plaintiff  to  find  security 
for  costs.  Doe  d.  Earl  of  Egreinont  v.  Stejjhens,  2  Dowl.  &  L.  993, 
Q,  B. ;  10  Jur.  570. 

WARRANT  OF  ATTORNEY. 

Form  of  attestation  to  warrant  of  attorney.']  A  warrant  of  attorney 
was  attested  as  follows  : — "  Signed,  sealed,  and  delivered  in  the  pre- 
sence of  H.  Whitaker,  10,  Lincoln's  Inn,  attorney  for  the  said  Lord 
Kensington,  expressly  named  by  him,  and  attending  at  his  request, 
and  I  hereby  subscribe  myself  to  be  the  attorney  for  him,  having  read 
over  and  explained  to  him  the  nature  and  effect  of  the  above  warrant 
of  attorney  before  the  same  was  executed  by  him,  and  I  hereby  sub- 
scribe my  name  as  a  witness  to  the  due  execution  thereof:"  there  was 
no  further  subscription  of  the  name  of  the  witness ;  but  the  above 
signature,  "  H.  Whitaker,"  was  the  name  and  was  in  the  handwriting 
of  the  witness:— Held,  that  the  above  signature  was  a  sufficient  sub- 
scription by  the  witness;  secondly,  that  the  form  of  the  attestation 
was  a  substantial  compliance  with  the  requisitions  of  1  &  2  Vic.  c.  110, 
s.  9,  and  sufficiently  showed  that  H.  W.  was  the  attorney  for  the  de- 
fendant, and  that  he  subscribed  as  such  attorney.  Lewis  v.  Lord 
Kensington,  15  Law  J.,  C.  P.  100. 

Form  of  attestation  to  cognovit  or  warrant  of  attorney.']  A  cognovit 
was  attested  as  follows  :  "  Duly  executed  by  the  above-named  Robert 
Gibbs,  in  the  presence  of  me,  the  undersigned  Samuel  Balden,  attorney 
on  behalf  of  the  said  Robert  Gibbs,  expressly  named  by  him,  and  at- 
tending at  his  request.  And  I  do  hereby  declare  that  I  subscribe  ray 
name  as  witness  to  the  due  execution  hereof  by  the  said  Robert  Gibbs, 
and  as  his  attorney,  and  that  previous  to  the  execution  hereof  by  the 
said  Robert  Gibbs  I  informed  him  of  the  nature  and  effect  hereof. 
Samuel  Balden,  attorney :"— Held,  that  this  was  a  sufficient  attesta- 
tion.    Phillips  V.  Gibbs,  10  Jur.  971  ;  16  Law  J.,  Ex.  48. 

A  warrant  of  attorney  was  attested  in  the  following  form  :  "  Signed, 
sealed,  and  delivered  by  J.  A.,  in  my  presence,  and  I  subscribe  myself 
as  attorney  for  the  said  J.  A.,  expressly  named  by  him  to  attest  his 
execution  of  these  presents  :" — Held,  by  Alderson,  B.,  to  be  insuffi- 
cient ;  Parke,  B.,  dubitante. 

But  assuming  such  attestation  to  be  bad ;— Held,  that  it  was  not  such 
gross  negligence  as  to  preclude  the  attorney  of  the  creditor  from  re- 
covering his  charges  in  respect  of  the  warrant  of  attorney,  it  having 
been  set  aside  as  defective.     Elkington  v.  Holland,  9  Mee.  &  W.  059- 

A  warrant  of  attorney  was  attested  in  the  following  form  :  "  Signed 
in  the  presence  of  me,  A.  J.  C.,  and  I  declare  myself  to  be  attorney  of 
the  said  R.  G.,  expressly  named  by  him,  and  attending  at  his  request, 
and  subscribe  myself  accordingly,  A.  J.  C."  :— Held,  that  the  word 
"  accordingly,"  meant  as  such  attorney,  and  that  the  attestation  was 
therefore  sufficient.     Lindley  v,  Girdler,  1  Dowl.  &  L.  699,  Q.  B. 

Attorney  attesting  warrant  of  attorney — his  subscription.]  Where 
the  subscription  of  the  attorney  to  the  attestation  omitted  to  add  that 
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he  signed  as  such  attorney  for  the  party  : — Held,  insufficient,  although 
so  described  in  the  attestation  clause.  Everard  v.  Poppleton,  5  Ad.  & 
E.,  N.  S.  ISl;   1  U.  &M.  222. 

Warrant  of  attorney  executed  abroad.']  Where  in  a  warrant  of  at- 
torney executed  abroad,  without  any  clause  of  attestation,  as  required 
by  1  &  2  Vic.  c.  110,  s.  9,  the  court  set  aside  the  judgment  which  had 
been  entered ;  although  the  defendant  was  an  outlaw,  he  was  still  en- 
titled to  the  protection  of  the  court  against  proceedings  irregularly 
taken  against  him,  although  not  capable  of  putting  the  law  in  force  for 
his  benefit  until  he  has  obtained  a  reversal  of  his  outlawry.  Davis  v. 
Trevanion,  2  Dowl.  &  L.  743. 

Warrant  of  attorney,  alteration  after  execution.']  A  party  executed 
a  warrant  of  attorney  to  confess  judgment  for  lOOOZ.,  in  the  presence 
of  an  attorney,  who  subscribed  his  name  as  a  witness  to  the  execution 
as  attorney  for  him,  pursuant  to  1  &  2  Vic.  c.  110,  s.  9.  The  warrant 
of  attorney  was  afterwards  altered,  by  consent,  by  changing  the  sum 
to  2000Z.  The  attorney  was  present,  and  passed  a  dry  pen  over  the 
attestation,  and  over  his  own  signature  : — Held,  that  the  warrant  was 
not  duly  subscribed.  Bailey  and  others  v.  Bellamy  and  others,  10  Law 
J.,Q.  B.  41. 

Warrant  of  attorney,  time  for  filing.]  Under  the  statute  3  Geo.  4, 
c.  39,  s.  1,  which  directs  warrants  of  attorney  to  be  filed  within  twenty- 
one  days  after  their  execution,  a  warrant  executed  on  the  9th  day  of 
the  month  is  filed  in  sufficient  time,  if  filed  on  the  30th.  Williams  v. 
Burgess  and  another,  10  Law  J.,  Q.  B.  10. 

Warrant  of  attorney  must  be  filed  in  due  time.]  Where  the  warrant 
was  not  filed  within  twenty-one  days  after  its  execution,  as  prescribed 
by  the  3  Geo.  4,  c.  39  : — Held,  invalid,  although  thejudgment  and  exe- 
cution thereon  issued  before  a  commission  of  bankruptcy  issued;  and 
that  the  assignees  were  entitled  to  the  proceeds  in  assumpsit  for  money 
had  and  received,  against  the  creditor,  although  the  goods  had  been 
assigned  to  him  by  the  sheriff  in  specie,  after  appraisement  of  the 
value,  in  satisfaction  of  the  debt.  Bittleston  v.  Cooper,  14  Mee.  & 
W.  399. 

Warrant  of  attorney,  date  of  execution^  Where  a  warrant  of  attor- 
ney is  filed  twenty-one  days  after  execution,  under  3  Geo.  4,  c.  39j 
with  an  affidavit  made  by  the  attesting  witness,  stating  that  the  de- 
ponent was  present  on  the  4th  April,  1844,  and  saw  the  within-named 
W.  H.  R.  sign,  seal,  and,  as  his  act,  deliver  the  warrant  of  attorney, 
it  is  sufficiently  shown  that  the  deponent  saw  defendant  execute  the 
warrant  on  the  day  and  year  named.  Robinson  v.  Robinson,  3  Dowl. 
&  L.  134  ;  10  Jur.  356,  B.  C— Coleridge,  J. 

Attorney  attesting,  warrant  of  attorney.]  The  attorney  attesting 
being  named  to  the  defendant  by  the  plaintiff's  attorney  will,  under 
circumstances,  be  sufficient.  Taylor  v.  Nicholl,  6  Mee.  &  W.  91  ;  8 
Dowl.  242. 

Where  a  defendant,  who  is  about  to  execute  a  warrant  of  attorney. 
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declines  the  attendance  of  his  own  usual  attorney,  but  adopts  freely 
an  attorney  suggested  by  the  plaintiff's  attorney,  that  is  a  sufficient 
nomination  of  an  attorney  by  the  defendant,  pursuant  to  1  &  2  Vic.  c. 
110,  s.  9.     Hale  v.  Dale,  8  Dowl.  599,  B.  C. 

Where  three  defendants  go  to  a  particular  attorney  named  by  the 
plaintiff,  and  give  him  instructions  to  prepare  a  joint  warrant  of  attor- 
ney from  them  to  the  plaintiff,  and  each  of  the  defendants  freely  re- 
cognizes the  attorney  as  acting  for  him,  the  warrant  is  good,  notwith- 
standing the  provisions  of  the  1  &  2  Vic.  c.  110,  ss.  9,  10  ;  Haigh  v. 
Frost,  7  Dowl.  743,  B.  C. 

But  the  fact  of  the  name  of  the  attorney  attesting  the  defendant's 
execution  having  been  suggested  by  the  plaintiff's  attorney  : — Held,  to 
be  a  ground  for  setting  it  a?ide,  as  not  being  a  compliance  with  the 
statute.  Kemp  v.  Matthew,  8  Scott,  399;  and  Rice  v.  Linstead,  6 
Scott,  895. 

Nor  is  it  a  sufficient  compliance  with  1  Reg.  Gen.  H.  T.  2  Will.  4, 
s.  72,  that  an  attorney  should  be  named  by  the  plaintiff,  and  adopted 
by  the  defendant  in  custody  on  mesne  process,  when  executing  a  war- 
rant of  attorney.     White  v.  Cameron,  6  Dowl.  476,  B.  C. 

AVhere  a  party  went  to  an  attorney's  office  for  the  purpose  of  exe- 
cuting a  warrant  of  attorney,  and  found  the  plaintiff,  the  plaintiff's 
attorney,  and  the  attorney's  brother,  also  an  attorney,  there  ;  and  the 
plaintiff's  attorney  read  from  the  warrant  of  attorney,  and  the  defen- 
dant repeated  after  him,  a  form  of  words,  nominating  the  brother  as 
the  defendant's  attorney  : — Held,  that  such  a  nomination  was  sufficient. 
Walton  v.  Chandler,  14  Law  J.,  C.  P.  149. 

Where  the  attorney  for  the  defendant  was  his  usual  attorney,  and 
named  expressly  by  him  on  the  occasion,  yet  it  appearing  that  the  same 
person  was  acting  for  the  plaintiff,  and  prepared  the  security: — 
Held,  not  a  comphance  with  the  statute.  Rising  v.  Dolphin,  8  Dowl. 
309,  B.C. 

The  provisions  of  1  &  2  Vic.  c.  110,  s.  9,  rendering  necessary  the 
presence  of  an  attorney  on  behalf  of  any  person  executing  a  warrant 
of  attorney,  do  not  apply  to  the  case  of  a  warrant  of  attorney  given 
in  an  action  of  ejectment.  Doe  d.  Kingston  v.  Kingston,  11  Law  J., 
Q.B.  73. 

Where,  on  the  execution  of  a  warrant  of  attorney,  there  is  only 
one  attorney  present,  it  ought  to  be  clear  that  he  is  not  the  plaintiff's 
attorney.     Sanderson  v.  Weslley,  6  Mee.  &  W.  98;  8  Dowl.  412. 

Where  a  party  giving  a  warrant  of  attorney  is  himself  an  attorney, 
no  other  attorney  need  be  present  at  its  execution.  An  apphcation  to 
set  aside  a  warrant  of  attorney  on  such  a  ground  cannot  be  sustained 
by  a  third  party.  Chipp  v.  Harris,  ,5  Mee.  &  W.  430  ;  9  Law  J.^,  Ex.  64. 

If  a  prisoner  seeks  to  take  advantage  of  1  Reg.  Gen.  H.  T.  2  Will. 
4,  s.  72,  on  the  ground  of  the  absence  of  an  attorney  on  behalf  of  the 
prisoner,  at  the  execution  of  a  warrant  of  attorney,  it  is  incumbent  on 
him  to  show  that  he  is  in  custody  on  mesne  process,  and  it  is  not  ne- 
cessary for  the  plaintiff  to  show  that  the  defendant  is  not.  Lewis  v. 
Gompertz,  6  Dowl.  7. 

A  debtor,  being  arrested,  offered  a  warrant  of  attorney;  the  plain- 
tiff's attorney,  who  had  also  advised  the  defendant  in  previous  stages 
of  the  business,  came  at  his  request  to  the  place  where  he  v/as  in  cus- 
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tody,  and  proposed  another  attorney,  whom  he  brought  with  him,  to 
read  over  the  warrant  of  attorney  to  the  defendant,  and  attested  it  on 
his  behalf.  Tlie  defendant  acquiesced  ;  but  the  attorney  so  introduced 
was  not  known  to  or  sent  for  by  him : — Held,  that  this  was  not  a 
compliance  with  the  rule  E.  T.  4  Geo.  2,  (and  see  Reg.  H.  T.  2  Will. 
4,  72,)  which  declares,  that  no  warrant  of  attorney  e.xecuted  by  a  person 
in  custody  of  the  sheriff,  &c.,  shall  be  valid,  unless  there  be  present 
an  attorney  on  his  behalf,  to  be  e.xpressly  named  by  him,  and  attend- 
ing at  his  request,  to  witness  it ;  and  the  warrant  of  attorney  and  pro- 
ceedings thereon  were  set  aside  for  irregularity.  Walker  v.  Gardner, 
4  B.  &  Ad.  371. 

AVhere  a  defendant  requests  the  plaintiff's  attorney  to  procure  for 
him  an  attorney  to  attest  his  execution  of  a  warrant  of  attorney,  the 
attestation  of  an  attorney  so  introduced  to  the  defendant  is  good 
within  sec.  9  of  1  &  2  Vic.  c.  110.     Joel  v.  Dicker,  11  Jur.  589,  B.  C. 

Judgment  on  warrant  of  attorney — attesting  witness  residing  abroad.'] 
An  affidavit  by  the  plaintiff,  that  the  defendant  was  indebted  to  him  on 
an  old  warrant  of  attorney,  and  that  he  had  not  paid  the  sum  secured 
by  it, — that  he  saw  the  defendant  execute  it,  and  that  the  attesting 
witness  was  also  present,  but  was  now  residing  in  France,  and  that 
the  defendant  was  now  alive  : — Held,  sufficient  to  entitle  the  plaintiff 
to  enter  up  judgment.     Taylor  v.  Leighton,  3  M.  &  Sc.  423. 

Judgment  on  warrant  of  attorney — attesting  witness  having  absconded^ 
Where  the  attesting  witness  to  a  warrant  of  attorney  is  the  clerk  of  the 
attorney  preparing  it,  the  want  of  his  affidavit,  on  signing  judgment, 
is  sufficiently  supplied  by  that  of  his  master  verifying  the  hand- 
writing of  his  clerk  and  of  the  defendant,  and  stating  that  the 
former  has  absconded,  and  cannot  be  found.  Young  v.  Showier,  2 
Dowl.  556. 

Judgment  on  warrant  of  attorney,  by  executors  or  administrators  of 
plaintiff.]  Where  a  warrant  of  attorney  only  authorizes  judgment  to 
be  entered  up  at  the  suit  of  the  plaintiff,  without  mentioning  executors, 
administrators,  &c.,  the  court  will  not  allow  judgment  to  be  entered 
up  at  the  suit  of  the  plaintiff's  executors,  although  representatives  are 
mentioned  in  the  defeasance,  Manvill  v.  Manvill,  1  Dowl.  544  ;  and 
Foster  v.  Claggett,  6  Dowl.  524. 

Where  a  warrant  of  attorney  refers  to  the  plaintiff,  "  his  executors 
and  administrators,"  but  the  affidavit  of  execution  makes  no  mention 
of  executors  or  administrators,  the  court  will  not  allow  judgment  to  be 
entered  up.     Baldwinv.  Atkins,  2  Tfowl.  ^91' 

In  a  more  recent  case  of  this  kind,  the  court  allowed  judgment  to  be 
entered  up,  on  the  condition  of  producing  an  amended  affidavit  of 
attestation.     Hulinv.  Powell,  6  Law  J.,  C.  P.  236. 

Judgment  on  warrant  of  attorney  given  by  a  married  woman  dum 
sola.]  Judgment  may  be  entered  up  against  a  husband  on  a  warrant 
of  attorney  given  by  his  wife  dum  sola.  Higginbottom  v.  Higginbot- 
tom,  8  Dowl.  126. 

Where  judgment  is  signed  by  mistake  against  a  married  woman 
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alone,  on  a  warrant  of  attorney  given  by  her  dum  sola,  a  rule  nisi 
only  will  be  granted  for  vacating  that  judgment,  and  signing  another 
against  the  husband  and  wife.     Pocock  v.  Fry,  8  Dowl.  126. 

Warrant  of  attorney  by  a  marhsman.']  Semble,  that  the  court  will 
not  grant  permission  to  enter  up  judgment  on  an  old  warrant  of 
attorney  executed  by  a  marksman,  where  it  was  only  sworn  that  the 
warrant  was  "duly  executed,"  and  it  is  not  stated  that  it  was  read 
over  to  the  defendant.     James  v.  Harris,  6  Dowl.  184,  C.  P. 

Warrant  of  attorney  given  as  a  giiarantie.']  Where  the  warrant  was 
given  as  a  guarantie,  an  affidavit  that  the  guarantie  still  remained  in 
force  and  effect : — Held,  sufficient,  although  not  stated  that  any  sum 
was  due.     Pickering  v.  Carnell,  8  Dowl.  300,  B.  C. 

Warrant  of  attorney  void  if  given  for  illegal  consideration.^  Where 
a  charge  of  embezzlement  having  been  preferred  before  a  magistrate, 
by  A.  against  B.,  and  during  an  adjournment  of  the  case,  for  the  pur- 
pose of  procuring  further  evidence,  the  magistrates  being  of  opinion 
that  a  partnership  existed  between  the  parties,  a  warrant  of  attorney 
was,  on  the  13th  October,  given  by  B.'s  father  to  A.  for  a  sum  which, 
on  an  investigation  of  the  accounts,  appeared  to  be  due  from  his  son, 
and  on  the  15th  of  October,  no  further  evidence  being  produced,  the 
charge  was  dismissed  : — Held,  that  the  warrant  of  attorney  was  given 
for  an  illegal  consideration,  as  at  the  time  when  it  was  executed  a 
charge  of  a  criminal  nature  was  pending,  which  it  was  calculated  to 
bring  to  an  end.  Ex  parte  Geo.  Critchley  the  elder,  15  Law  J.,  Q,  B. 
124. 

To  set  aside  a  warrant  of  attorney  for  illegal  consideration.']  The 
affidaNats  in  support  of  a  motion  to  set  aside  a  warrant  of  attorney,  on 
the  ground  that  it  has  been  given  to  compound  a  felony,  should  state 
a  specific  agreement  to  that  effect ;  or,  at  least,  such  facts  as  leave  no 
doubt  that  such  an  agreement  has  been  made.  Ward  v.  Lloyd,  1 
Dowl.  &  L.  763,  C.  P. 

Appearance  entered  on  a  warrant  of  attorney  where  the  court  is  not 
exjjressly  named.^  Where  a  warrant  of  attorney  was  directed  to 
J.  W.  C,  and  H.  J.,  "attorneys  of  his  Majesty's  Court  of  King's 
Bench,"  authorizing  them  "to  appear  for  the  defendant,  as  of" 
&c.,  and  "  there  to  receive  a  declaration  for  him ;"  and  thereupon, 
"to  suffer  judgment,  &c.  to  be  forthwith  entered  up  against  him  of 
record  of  the  said  court ;"  and  the  defeasance  provided  that  it  should 
not  be  necessary  to  revive  the  judgment  after  the  lapse  of  a  year  and 
a  day,  "any  rule,  &c.,  in  the  said  Court  of  King's  Bench,  to  the  con- 
trary, notwithstanding:" — Held,  that  an  appearance  was  properly 
entered  for  the  defendant  in  the  Court  of  King's  Bench,  no  other 
court  being  mentioned  in  the  warrant  of  attorney.  Harris  v.  Peck, 
2  Dowl.  &  L.  106,  a  B. 

Judgment  on  warrant  of  attorney  may  be  set  aside  by  defendant 
though  a  bankrupt.']  Upon  an  application  to  set  aside  the  execution 
upon  a  judgment  under  a  warrant  of  attorney,  if  it  appear  that  the 
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party  applying  has  some  interest,  the  court  will  not  look  to  the 
amount  of  it: — Held,  therefore,  that  the  a])])lication  might  be  made 
by  a  defendant  against  whom  a  fiat  in  bankruptcy  had  afterwards 
issued,  and  which  was  in  the  course  of  operation,  as  he  had  an 
interest  to  increase  the  divisible  fund  to  be  distributed  under  the 
fiat.     Pinches  v.  Harveij,  10  Law  J.,  U.  B.  316. 

Judgment  signed  on  warrant  of  attorney  after  the  death  of  defendant, 
an  insolvent,  set  aside.}  An  insolvent,  on  his  discharge,  executed  a  war- 
rant of  attorney,  pursuant  to  the  7  Geo.  4,  c.  57,  s.  57,  (of  which  the 
provisions  are  re-enacted  by  1  &  2  Vic.  c.  110,  s.  87).  After  the  in- 
solvent's death,  the  assignees  obtained  an  order  from  the  Insolvent 
Court  to  enter  up  judgment ;  and  it  was  entered  up  accordingly. 
The  judgment  was  set  aside  upon  motion  by  the  executors  of  the  in- 
solvent. Harden  and  another,  assignees,  Sfc.  v.  Forsyth,  deceased,  10 
Law  J.,  Q.  B.  132. 

On  a  judgment  on  a  warrant  of  attorney  an  alias  fi.  fa.  may  issue 
without  entering  continuances  on  the  roll.}  In  August,  1841,  the  de- 
fendant executed  to  the  plaintiif  a  warrant  of  attorney,  with  a  defea- 
sance. Judgment  was  signed  thereon  on  the  13th  September,  1841, 
but  the  roll  was  never  carried  in.  By  a  judge's  order,  obtained  by 
consent  on  the  9th  September,  1842,  it  was  ordered  that  execution 
should  issue  on  the  judgment  without  a  sci.  fa.  On  the  14th  Sep- 
tember a  fi.  fa.  was  issued,  which  was  returned  nulla  bona  on  the  29th 
September,  and  filed  on  the  20th  December,  1842.  In  April,  1845, 
an  alias  fi.  fa.  was  issued  under  which  the  defendant's  goods  were 
taken.  He  afterwards  became  a  bankrupt : — Held,  first,  that  the 
judge's  order  was  not  void  as  against  the  assignees,  under  3  Geo.  4, 
c.  39.  Secondly,  that  the  abas  fi.  fa.  was  regular  ;  for  that,  since  the 
statutes  2  Will.  4,  c.  39,  and  3  &  4  Will.  4,  c.  67,  succeeding  writs  of 
execution  need  not  be  tested  on  the  return  day  of  the  preceding  writ, 
and  may  be  sued  out  at  any  time  afterwards,  without  the  necessity 
of  entering  continuances  on  the  roll.  Harmer  v,  Johnson,  14  Mee.  & 
W.  336;  3  Dowl.  &  L.  38. 

Judgment  entered  up  in  vacation  on  a  warrant  of  attorney  ^  A  war- 
rant of  attorney  authorised  certain  persons  to  appear  for  the  defendant, 
"  as  of  Trinity  term  now  last,  Michaelmas  term  now  next,  or  some 
other  subsequent  term,  then  and  there  to  receive  a  declaration,"  &c. 
&c.  Judgment  having  been  entered  up  on  the  15th  March,  (in  vaca- 
tion) the  court  set  that  judgment  aside  for  irregularity  ;  but  (inde- 
pendently of  the  question  of  entering  the  judgment  in  term  or  vaca- 
tion) : — Held,  that  the  instrument  would  have  been  satisfied  by  the 
entry  up  of  judgment  at  a  period  subsequent  to  that  at  which  the 
declaration  was  received  ;  and  that,  supposing  the  declaration  to  have 
been  received  in  a  term,  it  v/ould  have  been  competent  to  the  plain- 
tiff to  enter  uj)  judgment  in  vacation,  notwithstanding  such  judgment 
was  required  by  the  instrument  to  be  "  thereupon  forthwith"  entered 
up.     Rayment  v.  Smith,  1  Dowl.  &  L.,  Q.  B.  166. 

Judgment  on  warrant  of  attorney  after  the  death  of  defendant.^ 
Judgment  cannot  be  entered  up  on  a  warrant   of  attorney  after  the 
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death  of  the  defendant  without  having  it  revived  by  sci.  fa.     Heath  v. 
Brindlerj,  4  N.  &  M.  235. 

Signing  judgment  on  warrant  of  attorney^  It  is  no  objection  to 
signing  judgment  on  a  warrant  of  attorney  under  fifteen  years  old, 
that  the  defendant  is  insane.     Piggott  v.  KilUck,  4  Dowl.  287,  B.  C. 

Where  a  warrant  of  attorney  is  executed  to  two  persons,  and  one 
dies,  the  survivor  may  enter  up  judgment  in  his  own  name.  Hind  v. 
Kingston,  Q  Dowl.  523,  B.  C,  and  Spong   v.  Tucker,  1  Y.  &  J.,  206. 

Where  a  warrant  of  attorney  is  given  to  three  for  a  joint  debt  due 
to  them,  and  no  mention  is  made  either  in  the  warrant  or  defeazance 
of  survivors,  judgment,  however,  may  be  entered  up  at  the  suit  of  the 
survivors.     Build  v.  Wightman,  1  Dowl.  545,  B.  C. 

Judgment  on  warrant  of  attorney — no  suit  j^ending— title  of  affidavit.'] 
An  affidavit  in  support  of  a  motion  for  entering  up  judgment  on  a 
warrant  of  attorney  (given  when  no  suit  is  pending)  need  not  be  en- 
titled in  any  cause.     Davies  v.  Stanbury,  3  Dowl.  440,  Ex. 

Judgment  on  warrant  of  attorney — affidavit  of  defendant  being 
alive.~\  In  order  to  obtain  leave  to  sign  judgment  on  an  old  warrant 
of  attorney,  it  is  necessary  to  show  that  the  defendant  was  "  alive," 
and  not  merely  "  seen,"  within  a  reasonable  time  before  the  applica- 
tion.    Chell  v.  Oldfield,  4  Dowl.  629,  B.  C. 

In  appearing  to  sign  judgment  on  a  warrant  of  attorney,  it  is  insuffi- 
cient for  the  deponent  to  swear  that  he  believes  the  defendant  to 
be  alive  from  information  which  he  has  received,  unless  he  also 
swears  that  he  believes  the  information  to  be  true.  Reeder  v.  Whip, 
5  Dowl.  576,  B.  C. 

It  has  been  held  sufficient  if  the  affidavit  states  that  the  defend- 
ant was  "  seen  alive  within  ten  days."     Krell  v.  Jay,  4  Dowl.  600, 

B.  C. 

And  in  a  subsequent  case  upon  an  affidavit  that  the  defendant 
had  been  seen  and  conversed  with  by  the  deponent  twenty- seven 
days  before  the  motion  was  made.     Powell  v.   Howard,  6  Scott,  826, 

C.  P. 

Where  a  defendant  was  seen  alive  in  England  on  the  20th  February, 
the  court  allowed  judgment  to  be  signed  against  him  in  Easter  term, 
on  an  old  warrant  of  attorne}',  although  he  was  then  resident  in  France, 
butin  what  part  was  unknown.  Bayleyv.  Western,  7  Dowl.  Gol,  B.  C. 

Where  a  defendant  is  resident  in  the  West  Indies,  a  judgment  may 
be  signed  against  him  on  a  warrant  of  attorney  if  seen  alive  four 
months  before.     Fursey  v.  Pilkington,  2  Dowl.  452,  B.  C. 

The  court  allowed  judgment  to  be  entered  up  on  an  old  warrant  of 
attorney  on  the  5th  November,  the  defendant  not  having  been  seen 
alive  since  the  30th  of  the  previous  September.  Stocks  v.  Willes,  5 
Dowl.  221,  B.  C. 

On  applying  for  judgment  on  an  old  warrant  of  attorney,  it  is  suffi- 
cient proof  of  the  defendant  being  alive  that  a  letter  in  his  hand- 
writing has  been  received.     Gray  v.  Withers,  4  Dowl.  63C>,  B.  C. 

And  it  is  sufficient  proof  of  the  defendant  being  alive  to  show  that 
a  cheque  of  his  has  been  paid,  dated  thirteen  days  l)efore  the  aj)pli- 
cation.     Jacobs  v.  Griffiths,  5  Dowl.  577,  B.  C. 

o 
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Judgment  was  allowed  to  he  entered  up  on  an  old  warrant  of  at- 
torney on  the  I7th  of  May,  although  the  defendant  had  not  been 
seen  since  the  'i^rd  of  April  previous.      Watts  v.  Bury,  4  Dowl.  44. 

Joint  warrant  of  attorney — when  judgment  may  be  signed  against  one. ^ 
Where  the  warrant  of  attorney  is  to  suffer  judgment  to  be  entered  up 
against  two,  or  either  of  them,  judgment  may  be  entered  up  against 
one  only.     Jordan  v.  Farr,  2  Ad.  &  E.  437 ;  4  N.  &  M.  347. 

And  on  a  warrant  of  attorney  to  confess  judgment  to  two,  judg- 
ment may  be  entered  up  in  favour  of  a  survivor.  Johnson  v.  Jenkins, 
1  Dowl.  367. 

On  a  joint  and  several  warrant  of  attorney,  given  by  two  persons, 
judgment  was  signed  against  one  only,  but  as  the  attorneys  were 
authorized  to  enter  up  judgment  against  both,  the  court  allowed  it  to 
be  done,  and  held,  that  an  affidavit,  stating  that  the  party  against 
whom  the  judgment  was  signed,  put  in  an  answer  to  a  bill  in  Chan- 
cery, within  the  term,  was  sufficient  proof  of  his  being  alive.  Stoveld 
V.  Eade,  3  M.  &  Sc.  361. 

Joint  warrant  of  attorney — one  defendant  an  infant.']  The  three 
defendants,  one  of  whom  was  an  infant,  entered  into  a  warrant  of 
attorney,  on  which  judgment  was  entered  up  ;  on  a  rule  for  setting 
aside  the  judgment,  upon  the  ground  of  one  of  the  defendants  being 
an  infant,  the  court  ordered  the  name  of  the  infant  to  be  struck 
out,  and  discharged  the  rule  as  to  the  two  adults,  with  costs.  Ashlin 
V.  Langton,  4  M.  &  Sc.  719;  3  Law  J.,  C.  P.  264. 

Joint  warrant  of  attorney,  when  not  several.']  A  warrant  of  attorney, 
executed  by  two  persons,  authorized  attorneys  to  appear  for  us  and 
each  of  us,  and  to  receive  a  declaration  for  us  and  each  of  us,  in  an 
action  of  debt,  and  thereupon  to  confess  the  same  action,  or  else  to 
suffer  judgment  by  nil  dicit,  or  otherwise  to  pass  against  us  in  the 
same  action,  and  to  be  thereupon  entered  up  against  us  and  each  of 
us,  and  after  the  said  judgment  shall  be  entered  up  as  aforesaid,  for 
us  and  in  our  names,  to  execute  a  release  of  errors,  &c.,  suffered  or 
done,  &c.,  in  the  aforesaid  judgment : — Held,  that  this  warrant  was 
not  several,  and  did  not  authorise  a  judgment  against  one  of  the  par- 
ties executing  it,  but  only  against  both.  Dalrymple  v.  Eraser  and 
another,  15  Law  J.,  Q.  B.  193. 

Judgment  on  warrant  of  attorney  must  not  exceed  in  amount  the  sum 
authorised.]  Where  a  warrant  of  attorney  authorised  an  appearance 
to  be  entered  in  an  action  for  200/.  and  judgment  to  be  suffered  in  the 
said  action  for  the  said  (leaving  a  blank) ;  and  an  appearance  was  ac- 
cordingly entered,  and  judgment  signed  for  200/.,  together  with  the 
costs  of  the  suit,  amounting  to  3/.  10.v. ;  and  afterwards  a  scire  facias 
was  sued  out  to  revive  the  judgment,  and  judgment  obtained  thereon 
by  default,  and  the  defendant,  who  was  in  custody,  was  charged  in 
execution,  under  a  habeas  corpus  ad  satisfaciendum,  at  the  suit  of  the 
plaintiff: — Held,  on  motion  to  set  aside  the  judgment,  and  to  discharge 
the  defendant  out  of  custody,  that  the  judgment  for  costs  was  not  au- 
thorised by  the  warrant  of  attorney,  and  was  therefore  a  nullity,  and 
must  be  set  aside  in  toto ;  and  that  the  court  could  not  amend  it,  by 
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striking  out  that  part  which  referred  to  the  costs,  without  a  rule  to 
amend.     Page  v.  South,  2  Dowl.  &  L.  108,  Q.  B. 

A  warrant  of  attorney  may  authorize  judgment  without  application  to 
the  court.'\  A  warrant  of  attorney  contained  a  clause  empowering  the 
party  to  whom  it  was  given,  without  applying  to  the  court,  to  sign 
judgment  and  issue  execution,  notwithstanding  a  year  and  a  day  might 
have  elapsed  : — Held,  that  judgment  signed  and  execution  issued 
within  ten  years  from  the  date  of  the  warrant  was  regular,  although  no 
application  had  been  made  to  the  court.  Sherran  v.  Marshall  and 
another,  1  Dowl.  &  L.  689,  Q.  B. 

Warrant  of  attorney — interest  included  in  judgment.^  Where  a  war- 
rant of  attorney  makes  no  mention  of  interest  on  the  principal,  but  the 
defeazance  does,  the  court  will  allow  execution  to  be  issued  for  the 
principal  and  interest.     Shiptonv.  Shipton,  1  Dowl.  518. 

Where  a  warrant  of  attorney  is  given  to  secure  payment  of  a  cer- 
tain sum  and  interest,  judgment  cannot  be  entered  up  for  principal 
and  interest,  upon  an  affidavit  stating  what  is  due  for  interest ;  but 
there  must  be  a  reference  to  the  master  to  compute  the  amount  of 
interest.     Page  v.  Jadis,  6  Law  J.,  C.  P.  229. 

Judgment  on  warrant  of  attorney  on  office  copy  of  affidavit  of  execu- 
tion.^  Judgment  may  be  obtained  on  an  old  warrant  of  attorney,  al- 
though only  an  office  copy  of  the  affidavit  of  its  due  execution  is  pro- 
duced.     Webb  v.  Webb,  4  Dowl.  599. 

Judgment  on  warrant  of  attorney — motion  to  add  interest  referred  to 
the  master.^  Where  the  defeazance  on  a  warrant  of  attorney  showed 
that  the  debt  secured  by  the  instrument  was  to  carry  interest,  but  the 
penalty  in  the  instrument  itself  was  the  amount  of  the  actual  debt 
only,  the  court,  on  special  application,  referred  it  to  the  master  to  find 
what  was  due  for  interest,  and  authorized  judgment  to  be  taken  for 
the  penalty  and  such  interest.   Chalk  v.  Walton,  1  Dowl.  &  L.  39,  C  P. 

Judgment  on  warrant  of  attorney  on  affidavit  of  plaintiff's  clerk.'] 
Leave  was  granted  to  enter  up  judgment  on  a  warrant  of  attorney, 
above  one  and  under  ten  years  old,  upon  an  affidavit  of  the  plaintiff's 
clerk  and  assistant,  by  whom  the  goods,  in  respect  of  which  the  war- 
rant of  attorney  was  given,  were  supplied.  Cobbold  and  another  v. 
Adams,  10  Jur.  72,  B.  C. — Patteson,  J. 

Warrant  of  attorney — date  of  judgment.]  Where  a  warrant  of  attor- 
ney, dated  in  July,  authorized  certain  attorneys  to  appear,  &c,  "  as  of 
Trinity  term  last,  Michaelmas  term  next,  or  any  subsequent  term," 
&c.,  and  judgment  was  signed  in  August  as  of  the  preceding  Trinity 
term  : — Held,  that  this  was  regular,  notwithstanding  the  rule  H.  T.  4 
Will.  4,  s.  3,  which  provides,  that  "  all  judgments,  whether  interlocu- 
tory or  final,  shall  he  entered  of  record  of  the  day  of  the  month  and 
year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  have 
relation  to  any  other  time."  Jarvis  v.  South,  ISMee.  &  W.  152; 
1  Dowl.  &  L.  962. 

o  2 
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Judfiment  on  warrant  of  nttnrnej/ — appearance  unnecesaary — when 
objection  must  be  taken.']  On  the  Gth  February,  1845,  judf^ment  was 
signed  on  a  warrant  of  attorney,  without  enterint^f  an  appearance  for 
the  defendant.  X  fi.  fa.,  issued  thereupon,  was  executed  on  the  24th 
April,  A  fiat  in  bankruptcy  issued  against  the  defendant  on  the  5th 
May.  On  the  20th  May  ap])lication  was  made  to  the  court  on  the 
part  of  the  assignees  to  set  aside  the  judgment  and  execution  : — Held, 
first,  that  it  was  not  necessary  to  enter  an  appearance.  Secondly,  that 
if  the  omission  was  an  irregularity,  it  was  waived  by  the  delay  in 
making  the  application.  Churlesworth,  P.  0.,  Sfc.  v.  Ellis,  10  Jur. 
92,  Ex. 

Judgment  on  warrant  of  attorney  signed  in  vacation — when  objection 
must  be  taken.]  A  judgment  against  a  bankrupt  will  not  be  set  aside 
for  irregularity,  unless  the  assignees  apply  within  four  days  after  they 
have  notice  of  it. 

A  judgment  signed  in  vacation  is  valid,  when  the  warrant  of  attorney 
authorized  it  to  be  entered  up  "  as  of  the  term."  Alcock  v.  Sutcliffe, 
11  Jur.  126;  16  Law  J,,  Q.  B.  129. 

Warrant  of  attorney — judgment  entered  up  in  vacation?^  The  plaintiff 
on  the  30th  November  (in  vacation)  entered  up  judgment,  not  "  as  of 
Michaelmas  term,"  upon  a  warrant  of  attorney  given  in  183S,  and 
authorizing  him  to  sign  judgment  as  of  last  Trinity  term,  next 
Michaelmas  term,  or  any  subsequent  term.  The  writ  of  fi.  fa.  thereon 
was  executed  December  6th.  The  defendant  became  bankrupt 
December  ISth,  and  assignees  were  appointed  on  the  3rd  January. 
Ou  the  15th  April  an  application  was  made  by  the  assignees  to  set 
aside  the  judgment  and  execution  : — Held,  that  the  irregularity  in  the 
judgment  had  been  waived  by  the  time  which  had  elapsed, 

Semble,  per  Tindal,  C.  J.,  a  warrant  of  attorney,  given  to  appear 
and  sign  judgment  as  of  a  term,  does  not  authorize  a  signing  of  judg- 
ment in  vacation.     Bate  v.  Laiorence,  13  Law  J.,  C.  P.  147. 

A  judgment  entered  up  on  the  4th  day  of  January,  1844,  as  of 
Michaelmas  term,  7  Vic,  on  a  wan-ant  of  attorney,  given  by  a  party 
in  1835,  to  appear  as  of  last  Hilary  term,  next  Easter  term,  or  any 
subsequent  term,  and  then  and  there,  &c. : — Held,  bad. 

Held,  also,  that  in  the  absence  of  proof,  the  court  would  not  presume 
that  the  appearance  and  receipt  of  the  declaration  had  been  in  terra. 
Birdv.  Manning,  13  Law  J.,  Q.  B.  123. 

Judgment  on  warrant  of  attorney  more  than  a  year  old,  on  affidavit 
of  plaintiff 's  attorney.]  In  order  to  obtain  leave  to  enter  up  judg- 
ment on  a  warrant  of  attorney  more  than  one  year  old,  the  affidavit  of 
the  plaintiff's  attorney,  who  negotiated  the  loan  for  which  it  was 
given,  and  still  continued  to  act  for  him,  that  the  debt  remained  due  : 
— Held,  sufficient.     Hill  v.  Enoe,  13  Law  J.,  Q.  B,  65, 

Judgment  on  warrant  of  attorney  .signed  more  than  a  year — execution 
thereon.]  Where,  by  the  defeazance  to  a  warrant  of  attorney,  it 
appears  to  have  been  in  the  contemplation  of  the  jiarties  that  execu- 
tion should  be  had  after  a  year  and  a  day  from  the  signing  of  the 
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judgment,  it  is  not  necessary  that  the  plaintift"  should  sue  out  a  scire 
facias  to  revive  the  judgment ;  but  he  is  at  Uberty  to  sue  out  execution 
upon  the  judgment,  after  a  year  and  a  day,  without  reviving  the  judg- 
ment by  scire  facias.  Hlscocks  v.  Kemp,  5  N.  &  M.  113  ;  4  Law  J., 
K.  B. 226. 

Judgment  on  warrant  of  attorney  more  than  ten  years  old.']  The 
court  will  not  grant  a  rule  absolute  in  the  first  instance  for  judgment 
on  a  warrant  of  attorney  more  than  ten  years  old,  though  it  be  to 
confess  judgment  on  a  bond,  and  the  defendant  is  resident  abroad. 
Fletcher  V.  Everard,  13  Law  J.,  Q.  B.  44. 

Warrant  of  attorney  for  a  jyrospeciive  debt  illegal.']  A  warrant  of 
attorney,  given  by  a  client  to  his  attorney,  to  secure  future  costs,  is 
illegal.     Jones  v.  Hunter,  1  Dowl.  4G2. 

A  warrant  of  attorney,  given  to  secure  payment  of  future  costs,  and 
also  of  costs  and  money  already  due  and  advanced,  though  void  as  to 
the  client's  future  liability,  is  valid  as  to  his  actual  liability.  Holds- 
worth  V.  IVakeman,  1  Dowl.  532. 

WITNESS. 

Commission  to  examine  witnesses  abroad.]  The  application  for  a 
commission  to  examine  witnesses  under  1  Will.  4,  c.  22,  must  be 
promptly  made  after  issue  joined.  Where  there  had  been  delay  the 
court  allowed  the  commission,  but  refused  to  postpone  the  trial. 
Brydges  v.  Fisher,  4  M.  &  Sc.  458. 

Where  a  defendant  applies  for  a  commission  to  examine  witnesses 
abroad,  it  is  not  necessary  that  he  should  produce  an  affidavit  of  merits, 
if  it  appear  that  the  apphcation  is  made  bona  fide,  and  not  for  the  pur- 
pose of  delay.  Baddely  v.  Gilmore,  1  Mee.  &  W.  55 ;  5  Law  J.,  Ex. 
115;  1  T.  &  G.  369. 

It  is  not  necessary,  on  applying  for  a  rule  nisi  for  a  commission  to 
examine  witnesses  out  of  the  jurisdiction  of  the  court,  to  state  the 
names  of  the  examiners.     i^earo?j  v.  JFAi/e,  5  Dowl.  713. 

An  action  for  criminal  conversation  is  a  civil  action  within  the 
iVs'ill.  4,  c.  22,  s.  4,  in  which  the  court  will  grant  a  commission  for  the 
examination  of  a  witness  out  of  the  jurisdiction.  It  is  not  necessary 
that  the  affidavit,  in  support  of  an  apphcation  for  such  a  commission, 
should  state  that  exertions  have  been  made  to  procure  the  attendance 
of  the  witness  at  the  trial.  Norton  v.  Lord  Melbourne,  5  Law  J.,  C.  P. 
343  ;  3  Bing.  N.  C.  67  ;  3  Scott,  398. 

Examination  of  witness  on  interrogatories  in  a  revenue  cause.]  In  an 
information  by  the  attorney-general  for  penalties,  the  court  made  abso- 
lute a  rule  that  the  attorney-general  should  be  at  liberty  to  examine  a 
material  witness  for  the  crown  (who  was  too  ill  to  attend  the  trial)  on 
interrogatories,  before  the  Queen's  Remembrancer ;  but  would  not 
make  it  part  of  the  rule  that  his  examination  should  be  received  as 
evidence  on  the  trial.  Attorney-General  v.  Reilly,  13  Mee.  &  W.  676  ; 
2  Dowl.  &  L.  690. 

Commission  to  examine  witnesses  abroad — affidavit  should  stale  the 
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names.^  The  affidavit  on  which  to  ground  a  motion  for  a  commission 
to  examine  witnesses  abroad,  must  either  specify  the  names  of  the 
witnesses  proposed  to  be  examined,  or  in  some  other  way  describe 
them.  Gimter  v.  M'Tear,  1  Mee.  &  W.  201  ;  5  Law  J.,  Ex.  115  ;  4 
Dowl.  722, 

A  rule  to  examine  witnesses  abroad,  under  1  Will.  4,  c.  22,  s.  4,  will 
be  granted,  if  the  names  of  some  of  the  witnesses  proposed  to  be  exa- 
mined are  mentioned  in  the  affidavits,  although  the  names  of  others  are 
not.     Beresford  v.  Easthope,  8  Dowl.  294. 

In  an  application  to  examine  witnesses  abroad  by  a  commission, 
under  1  Will.  4,  c.  22,  s.  4,  the  court  will  allow  the  commission 
to  go  for  the  examination  of  witnesses  not  named  in  the  rule,  if  the 
names  of  certain  witnesses  are  given.  Dimond  v.  Vallance,  7  Dowl. 
690. 

Commission  to  examine  witnesses  for  defendant  in  a  revenue  cause, 
not  granted.^  In  an  information  by  the  attorney-general,  on  behalf  of 
Her  Majesty's  Customs,  the  court  has  no  power,  either  by  virtue  of  its 
general  jurisdiction  at  common  law,  or  under  the  1  Will.  4,  c.  22,  at 
the  defendant's  instance,  to  direct  a  commission  for  the  examination 
of  witnesses.  It  will  not  use  its  power  of  postponing  the  trial  for 
the  purpose  of  compelling  the  crown  to  consent  to  such  commission. 

Qupere,  whether  an  application  by  bill  on  the  equity  side  of  the 
Court  of  Exchequer  can  now  be  sustained.  The  Attorney-General  v. 
Bovet,   15  Mee.   &  W.  60;   15  Law  J.,  Ex.  155  ;  3  Dowl.  &  L.  492. 

Examination  of  witnesses  abroad  at  the  suit  of  the  cro'wn.'\  In  an 
action  at  the  suit  of  the  crown,  the  court  has  no  power,  under  the 
1  Will.  4,  c.  22,  at  the  defendant's  instance,  to  direct  a  commission  for 
the  examination  of  witnesses.     Reyina  v.  Wood,  7  Mee.  &  W.  571. 

Commission  to  examine  witnesses  abroad  directed  to  judges  of  a  foreign 
court.'l  A  commission  to  examine  witnesses,  directed  to  the  judges 
of  a  foreign  court,  may  be  issued  without  the  usual  clause,  re- 
quiring the  commissioners  to  be  sworn.  Ponsford  v.  O'Connor,  5 
Mee.  &  W.  673. 

Commission  to  examine  witnesses  on  interrogatories.^  A  commission 
to  examine  witnesses  on  interrogatories  and  cross-interrogatories,  was 
sent  out  to  Belfast,  the  commissioners  being  empowered  "  to  put,  or 
cause  to  be  put  additional  questions,  when  it  should  appear  to  them  to 
be  necessary  and  proper."  The  defendant,  when  before  the  commis- 
sioners, abandoned  some  of  his  cross-interrogatories,  and  proposed  to 
put  additional  questions,  to  which  the  plaintiff  objected.  The  com- 
missioners proceeded  with  the  examinations  on  such  questions  "  sub- 
ject to  the  objections."  At  the  trial,  the  answers  to  these  questions 
were  ruled  to  he  inadmissible  in  evidence : — Held,  that  the  ruling  was 
right,  as  the  commissioners  ought  themselves  to  have  decided  whether 
the  questions  were  necessary  and  proper  to  be  put,  and  not  to  have 
left  that  question  for  the  determination  of  the  court.  Williamson  v. 
Page,  3  Dowl.  &  L.  14;  1  C.  B.  464. 

Where  a  witness  has  been  examined  before  commissioners,  the 
judge  at  the  trial  can  exclude  a  portion  of  his  answer  to  a  cross-inter- 
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rogatory,  from  the  consideration  of  the  jury,  as  inadmissible,  and 
retain  the  remainder.  Ttifton  v.  Whitmore,  12  Ad.  &  E.  370  ;  9  Law 
J.,  Q.  B.  405. 

Examination  of  witnesses  under  a  judge's  order — reception  of  the 
evidence  at  trial.']  Witnesses  examined  under  a  judge's  order,  in 
expectation  of  their  going  abroad,  are  examined  as  much  for  one  side 
as  the  other,  and  either  party  may  use  their  evidence  at  the  trial,  if  it 
be  shown  that  the  witnesses  are  abroad  ;  but  it  must  be  proved  that 
they  are  abroad,  and  the  statement  in  their  depositions  that  they  are 
going  abroad  is  not  sufficient  for  this  purpose.  Proctor  v.  Lainson, 
7  C.°&  P.  629. 

Witness's  expenses,  attorney  not  personally  liable  for.']  The  attorney 
in  a  cause  is  not  personally  liable  to  a  witness  whom  he  subpoenas  to 
give  evidence  in  the  cause  for  his  expenses  of  attendance.  Robins  v. 
Bridge,  3  Mee.  &  W.  114;  6  Dowl.  140. 

A  promise  by  an  attorney  after  trial  to  pay  a  witness  a  compensation 
for  his  loss  of  time,  cannot,  it  seems,  be  enforced  either  by  action  or 
attachment.     Bates  V.  Sturges,  2  M.  &  Sc.  172. 

Allowance  of  expenses  to  witnesses.']  The  allowance  for  witnesses 
IS  from  the  first  day  of  the  assizes  in  special  jury  cases.  Cosgrave  v. 
Evans,  2  Dowl.  443,  B.  C. 

This  ruling  was  confirmed  in  GiUiattv.  Gothard,MS.  Ex.T.T.  1846; 
and  in  Huntingdon  v.  Grand  Junction  Railway,  MS.  Ex.  M.  T.  1846. 

It  is  a  question  for  the  discretion  of  the  master,  whether  a  witness 
ought  to  be  allowed  expenses  for  the  whole  time  of  his  attendance  at 
the  assizes,  or  only  a  portion  of  it ;  but  where  the  master  has  decided 
upon  it,  the  court  will  not  review  his  decision.  Piatt  v.  Green,  2 
Dowl.  216. 

The  master  is,  in  general,  sole  judge  of  what  witnesses  shall  be 
allowed  on  taxation ;  and,  therefore,  where  he  had,  in  an  action  for 
libel,  disallowed  all  witnesses  to  prove  inuendoes,  the  court  refused 
to  interfere  to  make  him  review  his  taxation.  Skelton  v.  Seward,  1 
Dowl.  411. 

Witness's  claim  of  his  expenses  previously  to  being  examined.]  A 
witness  who  is  called  in  an  action  to  depose  to  a  matter  of  opinion, 
depending  on  his  skill  in  a  particular  trade,  has,  before  he  is  examined, 
a  right  to  demand  from  the  party  calling  him,  a  compensation  for  his 
loss  of  time;  and  there  is  a  distinction  between  a  witness  thus  called, 
and  a  witness  who  is  called  to  depose  to  facts  which  he  saw.  Webb 
V.  Page,  ]  Car.  &  K.  23. — Maule,  J. 

Witness  not  obeying  a  subpoena  liable  to  an  action.]  The  calling  of 
a  witness  on  his  subpa?na  is  matter  of  evidence  only;  and  an  action 
for  not  obeying  a  subpoena  ad  testificandum  will  lie  though  the  de- 
fendant was  never  called  upon  it,  if,  from  other  evidence,  the  jury  are 
satisfied  that  at  the  time  he  was  wanted  he  could  not  have  been 
present.  The  time  he  is  wanted  is  when  the  counsel,  by  whoin  the 
cause  is  conducted,  requires  him  to  appear  and  give  evidence.  It  is  not 
necessary  to  the  maintenance  of  the  action  that  the  jury  should  have 
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been  sworn  ;  it  is  enough  if  the  phuntiff  is  ready  to  go  to  trial,  and, 
in  consequence  of  the  absence  of  the  witness  withdraws  the  record. 
Lamont  v.  Crook,  G  Mee.  &  W.  Gl5 ;  9  Law  J.,  Ex.  253. 

CaUiiKj  ivitness  on  his  subpoena.']  The  counsel  for  the  plaintiff  has 
a  right,  on  the  cause  being  called  on,  to  have  a  witness  called  on  his 
subpa'na,  without  swearing  the  jury.  Hopper  v.  Smith,  1  M.  &  M. 
115. 

A  prochein  amy  may  he  a  witness.']  A  prochein  amy  is  not  a  party 
to  the  suit,  but  simj)ly  a  person  appointed  by  the  court  to  look  after 
the  interests  of  the  infant  and  manage  the  suit  for  him,  and  therefore 
he  is  not  within  the  exception  to  the  general  enactment  in  the  stat.  of 
6  &  7  Vic.  c.  S5,  s.  1,  as  a  party  individually  named  in  the  record  ; 
and  though  he  be  liable  to  the  costs,  yet  as  that  statute  takes  away  all 
objection  on  the  ground  of  interest,  he  is  a  competent  witness  for  the 
plaintiff.     Sinclair  v.  Sinclair,  13  Mee.  &  W.  640. 

To  compel  the  attendance  of  ivitnesses  before  an  arbitrator.]  A  rule 
to  compel  the  attendance  of  witnesses  and  the  production  of  docu- 
ments in  their  custody  before  an  arbitrator  under  the  3  &  4  Will.  4, 
c.  42,  s.  40,  where  the  order  of  reference  has  been  made  a  rule  of 
court,  is  a  rule  absolute  in  the  first  instance.  In  re  Guarantee 
Society  and  A.  Levy,  1  Dowl.  &  L.  907,  C.  P. 

Costs  of  icitnesses  on  reference.]  On  a  reference  of  a  cause  and  all 
matters  in  difference,  the  costs  of  the  witnesses  attending  the  arbitra- 
tion are  costs  of  reference,  and  not  of  the  cause.  Brown  v.  Nelson, 
13  Mee.&  W.  397  ;  2  Dowl.  &  L.  405. 

Witnesses  privileged  from  arrest  while  attending  an  arbitration. 1 
Where  a  cause  is  referred  by  a  deed  of  submission  between  the  parties, 
containing  a  clause  that  the  submission  may  be  made  a  rule  of  court, 
the  attorneys  of  the  parties  and  the  witnesses  are  privileged  from 
arrest  during  the  period  of  their  attendance  on  the  arbitrator.  Webb, 
P.  O.  V.  Taylor,  1  Dowl.  &  L.  670,  Q.  B. 

Objection  to  the  competency  of  a  witness.]  An  objection  to  the 
competency  of  a  witness  may  be  taken  at  any  period  of  his  examina- 
tion.    Jacobs  V.  Laybourn,  1  Dowl.  &  L.  352,  Ex. 

An  attorney,  who  has  acted  as  advocate  in  the  Sheriff's  Court,  can- 
not be  heard  as  a  witness  in  the  same  cause.  Stones  v.  Bacon,  11 
Jur.  44,  Q.B.;  S.  C,  Stones  v.  Byron,  16  Law  J.,  Q.  B.  32. 


WRIT. 

Form  of  urit  of  summons.]  The  form  of  writ  of  summons  given 
by  the  2  Will.  4,  c.  39,  should  be  strictly  followed.  Smith  v.  Crump, 
1  Dowl.  519. 

And  if  the  royal  style  is  given,  it  should  be  correctly  set  out.  Hall 
V.  Reddinyton,  9  Law  J.,  Ex.  100;  5  Mee.  &  W.  605. 

Where  the  copy  of  writ  of  summons  commenced,  "  William  the 
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Fourth,"  instead  of  "  Victoria,"  it  was  set  aside  with  costs.  Brury  v. 
Davenport,  3  Mee.  &  W.  45  ;  6  Dowl.  1G2  ;  7  Law  J.,  Ex.  49. 

A  writ  of  summons,  dated  on  a  Sunday,  is  a  nullity,  and  the  objec- 
tion is  not  waived  by  lapse  of  time.  Hanson  v.  Shakelton,  4  Dowl. 
48,  B.C. 

A  summons  bearing  date  the  day  of  the  month  is  good,  though  the 
year  is  improperly  described,  or  altogether  omitted.  Solomon  v.  ISlain- 
by,  7  Dowl.  459,  Ex. 

Where  there  are  several  defendants,  the  term  "you"  in  the  notice 
in  the  summons  applies  distributively.  Englehart  v.  Eyre,  2  Dowl.  145. 

The  17th  section  of  the  Uniformity  of  Process  Act,  as  to  attorneys 
declaring  whether  writs  have  been  sued  out  in  their  names,  applies 
both  to  serviceable  and  bailable  process.    Gilson  v.  Carr,  4  Dowl.  618. 

Description  of  plaintiff  in  a  writ  of  summons.']  A  writ  of  summons 
commanded  the  defendant  to  enter  an  appearance  "at  the  suit  of 
Henry  Walker  &  Co. ;"  and  that  in  default,  &c.,  "  the  said  Henry 
Walker  &  Co.  may  cause  an  appearance  to  be  entered  for  you."  It 
was  indorsed  "  the  plaintitF  claims,"  &c. : — Held,  that  the  writ  was 
regular,  as  the  court  could  not  judicially  take  cognizance  that 
"  Walker  &  Co."  was  not  the  name  which  the  plaintifi'  bore.  Walker 
Sf-  Co.  V.  Parkins,  2  Dowl.  &  L.  9S2,  Q.  B. 

Writ  of  summons,  description  of  defendant^  Where  a  defendant 
was  described  in  a  writ  of  summons  as  "  R.  S.,  of  the  city  of  Lon- 
(jon  :" — Held,  that  the  description  was  insufficient,  although  it  was 
stated  in  the  affidavits  that  sometime  before  the  issuing  of  the  writ  he 
had  abandoned  his  house,  and  had  no  regular  place  of  abode.  Semble, 
that  he  ought  to  have  been  described  as  of  his  late  abode.  Cotton  v. 
Sawyer,  10  Mee.  &  W.  328  ;  2  Dowl.  N.  S.  310. 

It  is  not  necessary  to  insert  the  addition  of  the  defendant  in  the 
writ  of  summons.  A  defendant  (an  attorney)  described  in  a  writ  of 
summons  as  of  "  Paper  Buildings,  Temple  :" — Held,  sufficient.  Mor- 
ris V.  Smith,  4  Law  J.,  Ex.  184  ;  2  C.  M.  &  R.  120. 

"Tufton  Street  in  the  county  of  Middlesex,"  is  a  sufficient  descrip- 
tion of  a  defendant's  residence  in  a  writ  of  summons.  Cooper  v. 
Wheale,  4  Dowl.  281. 

Indorsement  of  address  of  defendant  on  writ  must  be  co)-rect.']  A 
writ  directed  to  "J.  H.,  of  W.  Street,  Finsbury,  in  the  city  of  Lon- 
don," set  aside  upon  affidavit  that  such  address  was  in  Middlesex,  and 
not  in  the  city  of  London.  Kiny  v.  Hopkins,  13  Mee.  &  W.  685;  2 
Dowl.  &  L.  637. 

The  supposed  residence  of  defendant  is  sufficient  in  a  writ.]  The  de- 
scription of  the  residence  of  the  defendant  in  a  writ  of  summons  is 
sufficient  if  it  be  the  supposed  residence.  Windham  v.  Fenwick,  11 
Mee.  &  W.  102. 

Insvfficient  description  of  defendant's  residence  on  writ  of  summons.] 
Copy  and  service  of  the  writ  of  summons  set  aside  for  insufficiency  of 
the  description  of  the  defendant,  as  "of  S.,  near  Maidstone,  in  the 

O  3 


298  WRIT. 

county  of  K.,  but  to  be  heard  of  at  P.'s  CofFee-house,  Fleet  Street,  in 
the  city  of  London,"  it  appearing  that  he  hved  at  B.  Street,  Maidstone, 
and  not  at  S.,  althougli  constantly  resorting  to  such  coffee-house. 
Simpson  v.  Romsey,  1  l)av.  &  Mer.  396  ;  5  Ad.  &  E.,  N.  S.  371. 

Where  a  writ  of  summons  described  the  defendant  as  "  Edmund 
Garbett,  of  Wellington,  in  the  county  of  Salop,  but  now  of  Middle- 
sex," such  writ  was  held  bad,  for  omitting  to  comply  with  the  requi- 
sites of  2  Will.  4,  c.  39,  s.  1,  which  directs  that  in  every  writ  of 
summons  and  copy  thereof  "  the  place  and  county  of  the  residence  or 
su])posed  residence  of  the  party  defendant,  or  wherein  the  party  shall 
be,  or  shall  be  supposed  to  be,  shall  be  mentioned."  Downes  v.  Gar- 
bett, 2  Dowl.  &  L.  945  ;   14  Law  J.,  Q.  B.  216. 

Name  of  a  party  in  writ  must  be  certain.'\  If  a  name  on  the  face  of 
the  writ  is  naught  or  uncertain,  the  writ  is  bad,  or  containing  no  other 
description  of  the  defendant  than  his  surname,  is  irregular.  Marget- 
son  V.  Tugghe,  5  Dowl.  9. 

Indorsement  of  defendant's  address  on  writ.l  The  Uniformity  of 
Process  Act  requires  that  the  place  and  county  of  the  defendant's 
actual  or  supposed  residence  shall  be  correctly  stated ;  but  the  court 
will  not  set  aside  the  writ  of  summons,  unless  the  defendant  produces 
a  positive  affidavit  that  the  residence  has  been  misdescribed.  Lewis  v. 
Newton,  2  C.  M.  &  R.  732  ;   1  T.  &  G.  72 ;  4  Dowl.  355. 

Indorsement  of  attorney's  name  on  writ.'\  Where  the  indorsement 
of  the  attorney's  name  on  the  copy  of  the  writ  of  summons  omitted 
the  words,  "  who  resides  at"  before  the  place  of  abode  :• — Held,  suffi- 
cient.    Coppice  V.  Hunter,  8  Dowl.  504,  B.  C. 

A  writ  indorsed  "  M.  &  Co.,  agents  for  S.,"  without  specifying  the 
Christian  names : — Held,  sufficient.  Pickman  v.  Collis,  3  Dowl. 
429,  Ex. 

An  indorsement  of  the  attorney's  residence,  "Southampton  Build- 
ings :" — Held,  insufficient ;  but  after  the  lapse  of  two  months  the 
objection  too  late.     Rust  v.  Chine,  3  Dowl.  565,  B.  C. 

And  "  Great  James  Street,  Bedford  Row,"  is  insufficient.  Lloyd  v. 
Jones,  5  Dowl.  I6l,  Ex.  * 

A  writ,  indorsed  with  the  name  of  the  firm  of  the  attorney,  used  in 
carrying  on  the  business,  satisfies  the  12th  section  of  the  2  Will,  4, 
c.  39,  though  only  one  of  them  is  alive,  and  an  attorney.  Hartley  v, 
Rodenhurst,  4  Dowl.  748,  Ex. 

W'here  a  firm  describe  themselves  on  the  back  of  a  writ,  as  the 
agents  for  another  attorney,  stated  to  be  the  plaintiff's  attorney,  it  is 
no  objection  that  one  of  the  firm  appears  in  the  declaration  as  the 
attorney.     Armstrong  v.  King,  8  Dowl.  297. 

A  writ  of  summons  was  thus  indorsed — "This  writ  was  issued  by 
G.  F.  &  S.,  of  No.  1,  B.  R.,  London,  agents  for  Mr.  J.  T.,  of  Exeter, 
in  the  county  of  D.,  the  jjlaintiff  within  named  :" — Held,  bad,  inas- 
much as  it  neither  showed  that  the  writ  was  issued  by  the  attorney  for 
the  plaintiff,  nor  by  plaintiff  in  person,  as  required  by  the  2  Will. 
4,  c.  39,  s.  12.  Toby  v.  Hancock,  1  B.  C.  Rep.  207  ;  10  Jur.  1083; 
16  Law  J.,  Q.  B.  33. 
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Where  the  process  was  indorsed  only  with  the  name  of  the  afjent 
and  not  of  the  attorney  iaimediately  employed,  the  court  held  this 
irregular,  and  set  aside  the  process.     Shephard  v.  Shum,  2  C.  &  J.  632  ; 

2  Tyrw.  742. 

The  form  of  the  indorsement  on  the  writ  of  summons  in  the  schedule 
of  the  Uniformity  of  Process  Act,  No.  1,  is,  "  This  writ  was  issued  by, 
&c.,  attorney  for  the  said  A.  B. :" — Held,  that  a  writ  was  not  bad 
where  the  indorsement  was  "  attorney  for  the  said  plaintiffs."  Hennah 
V.  Wyman,  4  Law  J.,  Ex.  200;  2  C.  M.  &  R.  239;  3  Dowl.  673^. 

The  indorsement  on  the  writ  of  the  name  of  an  attorney  who  is 
not  on  the  roll  of  the  Court  of  Exchequer  is  not  such  an  irre-iularity 
as  will  entitle  the  defendant  to  a  stay  of  proceedings  in  toto  ;  but  the 
court  will  direct  the  proceedings  to  be  stayed  until  a  proper  attorney 
is  appointed,  on  payment  of  costs  by  the  attorney  whose  name  is  so 
indorsed.     Constable  v.  Johnstone,  2  Law  J.,  Ex.  25;   1  C.  &  M.  88  ; 

3  Tyrw.  231. 

Description  of  the  attorney's  residence  on  a  writ  issued  by  Am.]  The 
indorsement  is  sufficient,  if  the  place  of  abode  given  be  such  as  cannot 
mislead.  Accordingly,  a  writ  indorsed  as  having  been  sued  out  by 
"J.  R.,  10,  Gray's  Inn  Square,  Holborn,  attorney  f^r  the  plaintiflf," 
was  held  good,  though  the  county  was  not  stated.  Youlton  v.  Hall, 
8  Law  J.,  Ex.  147  ;  7  Dowl.  175. 

In  the  indorsement  on  a  writ  of  summons,  the  residence  of  attorney 
stated  thus  : — "  No.  1,  Clifford's  Inn  Passage,  Fleet  Street,  in  the  city 
of  London,"  without  mentioning  the  ])arish,  is  sufficient.  Ardenv. 
Garry,  2  Scott,  186  ;  and  Arden  v.  Jones,  4  Dowl.  120. 

"  Gray's  Inn,  London,"  is  a  good  description  of  an  attorney's 
residence,  under  the  provisions  of  2  Will.  4,  c.  39.  s.  12.  Jelks  v. 
Fry,  3  Dowl.  37. 

The  omission  of  the  word  "  London"  in  the  indorsement  on  the 
copy  of  the  writ : — Held,  sufficient  cause  for  setting  aside  the  copy. 
Smith  V.  Pennell,  2  Dowl.  654,  Ex. 

Indorsement  of  debt  and  costs  on  writ.l  The  2  Reg.  Gen.  H.  T. 
2  Will.  4,  as  to  the  indorsement  on  process  of  the  amount  of  debt 
and  costs  demanded  by  plaintiffs  is  not  directory,  but  compulsory. 
Ryley  v.  Boissomas,  1  Dowl.  383. 

The  court  will  not  set  aside  process  on  account  of  the  amount  of 
the  debt  and  costs  not  being  indorsed  upon  it,  according  to  the  2  Reg. 
Gen.  H.  T.  2  Will.  4,  unless  it  appears  on  affidavit  that  the  cause  of 
action  was  a  debt.     Curwin  v.  Moseley,  1  Dowl.  432. 

In  an  action  on  a  bail  bond  or  a  replevin  i)ond,  it  is  nr)t  necessary  to 
indorse  the  amount  of  debt  and  costs  pursuant  to  2  Reg.  Gen.  H.  T. 
2  Will.  4,  and  5  Reg.  Gen,  M.  T.  3  Will.  4.  Rowland  v.  Dakeyne,  2 
Dowl.  832. 

"The  plaintiff  claims  20Z.  debt  with  interest  from  the  10th  of  March 
last"  is  sufficient.  Coppello  v.  Brown,  1  C.  M.  &  R.  575;  3  Dowl. 
1G6;  and  Sealy  v.  Uearne,  3  Dowl.  196,  B.  C. 

On  a  rule  to  show  cause  why  the  writ  of  summons  should  not  be 
set  aside  for  irregularity,  on  the  ground  that  the  amount  of  the  debt  and 
costs  claimed  by  the  plaintiS"  had  not  been  indorsed  on  the  writ : — Per 


300  WRIT. 

cur..  No  indorsement  on  the  writ  of  the  amount  claimed  is  necessary 
where  the  claim  is  for  damages  as  well  as  for  a  debt.  Perry  v.  Patcheit, 
1  C.  M.  &  K.  S7. 

The  rule  requirin<T  indorsement  of  the  amount  of  debt  and  costs 
on  the  writ : — Held,  not  to  apply  to  an  action  of  debt  for  penalties 
for  bribery,  imder  the  Municipal  Corporations  Act,  5  &  G  Will.  4,  c. 
76,  s.  54.     Davies  v.  Lloyd,  3  Mee.  &  W.  69 ;  6  Dowl.  173. 

An   indorsement   on   a   writ   of  summons,    "the    plaintiff    claims 

95/.  Ss.  6d.  for  debt,  and  £ for  costs,"  is  irregular.     Treslove  v. 

Whilechurch,  1  Scott,  415  ;  8  Dowl.  837- 

The  indorsement  on  the  process  was  to  pay  the  amount  within  four 
days  from  the  "  arrest  hereon,"  instead  of  "  service  hereof."  The 
court  held  this  a  fatal  irregularity.  Cooper  v.  Waller,  1  C.  M.  &  11. 
437  ;  3  Dowl.  167. 

Where  a  writ  was  in  trespass  on  the  case  and  the  indorsement  for  a 
debt:— Held,  bad.  Richards  v.  Stuart,  10  Bing.  319;  3  M.  &  Sc. 
774 ;  3  Law  J.,  C.  P.  37- 

Where  a  plamtiflT,  by  his  indorsement  on  the  writ,  claims  a  debt  and 
interest,  it  is  sufficient  to  state  from  what  time  he  claims  such  interest 
without  stating  the  rate  at  which  he  claims  it.  Allen  v.  Bussey,  1  B. 
C.  Rep.  204. 

A  qui  tam  action  of  debt  for  penalties  under  6  8c  7  Will.  4,  c.  66,  is 
not  within  Reg.  Gen.  H.  T.  2  Will.  4,  r.  2,  so  as  to  require  an  in- 
dorsement of  the  amount  of  the  debt  on  the  writ  of  summons  and 
copy  thereof.     Hobbs  v.  Young,  2  Dowl.  &  L.  474,  Q.  B. 

Indorsement  on  writ  of  sum  claimed.']  The  defendant  having  been 
served  with  a  copy  of  a  writ  of  summons,  indorsed,  "  the  plaintiff 
claims  150Z.  and  interest  thereon  for  debt,  and  3/.  35.  for  costs," 
obtained  a  rule  to  show  cause  why  the  writ,  copy,  and  service  should 
not  be  set  aside  upon  the  ground  that  neither  any  specific  sum  for 
interest,  nor  the  day  from  which  it  was  claimed  was  stated  : — Held, 
that  the  indorsement  ought  to  have  stated  the  day  from  which  the 
interest  was  claimed,  that  the  defect  was  an  irregularity,  and  that  the 
form  of  the  rule  was  correct;  and  (it  not  being  shown  that  the  writ 
was  regular)  the  rule  was  made  absolute  for  setting  aside  the  writ, 
copy,  and  service,  with  costs.  Chapman  v.  Becke,  9  Jur.  1012,  B.  C. — 
Patteson,  J.— 15  Law  J.,  U.  B.  5 ;  3  Dowl.  &  L.  350. 

Writ  of  summons,  direction  of,  to  defendant.'}  Where  a  writ  of 
summons  was  directed  to  the  defendant,  as  of  ISewcastle-upon-Tyne, 
in  the  county  of  Northumberland,  in  which  county  it  was  served, 
instead  of  being  directed,  as  it  was  alleged  it  should  have  been,  to  the 
defendant,  of  the  town  and  county  of  the  town  of  Newcastle-upon- 
1'yne  :— Held,  that  as  the  2  &  3  Will.  4,  c.  64  (Division  of  Counties 
Act)  had  added  the  town  and  county  of  the  town  of  Newcastle,  and 
several  other  townships,  to  the  southern  division  of  the  county  of 
Northum.berland,  and  as  the  defendant  had  not  made  it  appear  that  he 
resided  out  of  the  added  townships,  the  direction  of  the  writ  was 
right,  and  a  judge's  order  for  setting  it  aside  should  be  rescinded. 
Rippon  V.  Dawson,  7  Scott,  145;  8  Law  J.,  C.  P.  102;  7  Dowl. 
247. 
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Indorsement  on  writ  of  summons.']  The  indorsement  on  a  writ  of 
summons,  required  by  the  Uniformity  of  Process  Act,  of  the  name  of 
the  attorney  suing  it  out,  must  state  for  whom  he  is  attorney.  Ward 
V.  Loyd  and  another,  10  Law  J.,  Ex.  182. 

Indorsement  on  continuing  writs.']  The  indorsement  on  a  second  or 
subsequent  writ  of  summons,  issued  under  2  Will.  4,  c.  39,  s.  10,  to 
save  the  statute  of  limitations,  must  contain  a  memorandum,  specify- 
ing the  date,  not  only  of  the  first  writ,  but  of  the  return  thereto. 
Williams  v.  Williams,  10  Mee.  &  W.  174. 

Alterivrj  ivrit  after  it  is  issued.]  Where  a  writ  of  summons  which 
had  originally  been  issued  into  one  county  was  afterwards  (without 
being  resealed)  altered  by  the  substitution  of  another,  the  court  set 
aside  the  proceedings  on  payment  of  the  debt  without  costs,  although 
the  defendant  had  before  taking  the  objection  obtained  a  judge's  order 
for  staying  the  proceedings,  on  his  undertaking  to  pay  the  debt  and 
costs,  which  order  had  afterwards  been  made  a  rule  of  court.  Siyc/ers 
V,  Sansom,  3  M.  &  Sc.  194. 

Amending  mesne  process.]  Since  the  Uniformity  of  Process  Act 
gives  a  particular  form  of  capias,  the  court  will  not  allow  it  to  be 
amended.     Colston  v.  Bernes,  3  Dowl.  253,  Ex. 

Nor  will  the  court  allow  the  substitution  of  one  cause  of  action  for 
another.     3Iills  v.  Gosseft,  1  Scott,  313,  C.  P. 

The  copy  of  a  writ  delivered  to  the  defendant  upon  his  arrest,  when 
it  varies  from  the  writ  itself,  is  not  amendable.  Byfield  v.  Street,  3 
M.  &  Sc.  407  ;  10  Bing.  227  ;  2  Dowl.  739. 

Amendment  of  indorsement  on  writ?^  A  judge  at  chambers  cannot 
alter  the  amount  indorsed  (m  the  writ  of  summons  so  as  to  bring  the 
case  under  20/.  to  give  the  sherifF  jurisdiction.  Trotter  v.  Bass,  1 
Bing.  51G;  3  Dowl.  407. 

Amendment  of  a  writ  of  capias  directed  to  the  sheriffs  of  Middlesex.] 
A  writ  of  capias  and  copy  being  directed  to  the  sheriffs  of  Middlesex 
a  judge  at  chambers  ordered  both  to  be  amended  by  striking  out  the 
letter  s.  The  defendant  obtained  a  rule  nisi  to  set  aside  the  said  order 
and  to  cancel  the  bail  bond:— Held,  that  the  judge  had  not  power  to 
order  the  copy  served  to  be  amended  and  made  the  rule  absolute  to 
cancel  the  bail  bond,  costs  to  be  paid  by  the  plaintiff,  but  no  action  to 
be  brought.     Moore  v.  Ma<jun,  MS.,  Exch.  M.  T.  1846. 

Amendment  of  ivrit  of  summons.]  Errors  in  a  writ  of  summons 
cannot  be  rectified  after  service,  except  when  the  action  would  be 
barred  l)y  the  statute  of  limitations.  Lukin  v.  Watson,  2  Dowl.  G33, 
Ex. ;  4  Tyrw.  839  ;  2  C.  &  M.  085. 

And  not  even  then  by  adding  the  names  of  a  co-plaintiff,     lb. 

Where  a  writ  of  summons  was  by  mistake  dated  the  4th  of  April, 
the  praecipe  being  dated  the  4th  of  May :— Held,  that  a  judge  had 
power  to  order  an  amendment  of  the  writ,  so  as  to  make  it  correspond 
with  the  praecipe.     Kirk  v.  Dolby,  G  Mee.  &  W.  636. 
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The  omission  of  tlie  word  "  on"  before  the  word  "  promises,"  in 
describing  the  form  of  action  in  a  writ  of  summons,  is  immaterial. 
Cooper  V.  Wheale,  4  Dowl.  281. 

In  the  body  of  the  copy  of  the  writ  of  summons,  the  defendant  was 
required  to  cause  an  appearance  to  be  entered  for  him  in  "  an  action 
on  the  case,  promises,"  the  writ  was  set  aside  for  irregularity.  Youl- 
ton  V.  Hall,  4  Mee.  &  W.  582 ;  8  Law  J.,  Ex.  147 ;  7  Dowl.  186. 

A  writ  of  summons  must  contain  the  memorandum  of  its  duration.^  A 
writ  of  summons  is  bad,  and  will  be  set  aside  for  irregularity,  if  it 
does  not  contain  the  memorandum  that  it  is  to  remain  in  force  for 
four  calendar  months.  Patterson  v.  Busby,  9  Law  J.,  Ex.  16  ;  5  Mee. 
&  W.  521  ;  7  Dowl.  8G8. 

Where  service  of  a  writ  of  summons  has  not  been  effected  until 
after  the  expiration  of  four  calendar  months  from  the  date  thereof  in- 
cluding the  day  of  the  date,  the  proper  course  is  for  the  defendant  to 
applji  to  the  court  to  set  it  aside,  and  not  to  treat  the  writ  as  a  nullity. 
Hamp  V.  Warren,  12  Law  J.,  Ex.  215. 

A  writ  must  correctly  describe  the  form  of  action.']  The  writ  was  in 
trespass,  but  indorsed  for  a  debt,  and  the  declaration  was  in  an  action 
of  trespass  on  the  case  on  promises  : — The  court  set  aside  the  declara- 
tion and  writ  for  irregularity,  although  no  objection  had  been  taken 
to  the  writ  until  the  declaration  had  been  filed.     Edwards  v.  Dignam, 

2  C.  &  M    346  ;  2  Dowl.  240  ;  and  Thompson  v.  Dicas,  2  Dowl.  93; 

3  Tyrw.  873. 

"Libel"  is  a  sufficient  description  of  the  form  of  action  in  a  writ 
of  summons.     Pell  v.  Jackson,  2  Dowl.  455,  C.  P. 

"An  action  of  slander"  is  a  sufficient  description.  Davies  v.  Parker, 
2  Dowl.  537,  B.  C. 

Where  the  writ  described  the  action  as  "  an  action  of  trespass  on 
the  case  on  promises,"  the  court  set  it  aside  for  irregularity.  King  v. 
Skeffington,  1  Cr.  &  M.  363. 

Insufficient  description  of  defendant  and  of  defendant's  residence.] 
A  writ  of  summons  described  the  defendant  as  "  Pilbrow's  Atmo- 
spheric Railway  and  Canal  Propulsion  Company,  now  or  late  carrying 
on  business  in  King  William  Street,  in  the  city  of  London."  The 
company  had  been  completely  registered  pursuant  to  the  stat.  7  &  8 
Vic.  c.  1 10,  and  No.  6,  King  William  Street,  London,  was  registered 
as  their  place  of  business.  They  afterwards  discharged  their  secretary 
and  clerks,  and  gave  up  their  place  of  business,  but  no  other  place  of 
business  was  taken  or  registered  by  them,  and  there  were  no  means  of 
serving  the  writ  but  upon  a  director: — Held,  that  the  description  of 
the  residence  of  the  defendant  was  uncertain  and  insufficient  under 
the  Stat.  2  Will.  4,  c.  39,  and  also  that  the  service  of  the  writ  upon  a 
director,  in  the  county  of  Middlesex,  was  bad,  and  that  the  person  on 
whom  it  was  served  might  avail  himself  of  these  grounds  for  setting 
it,  and  the  service  of  it,  aside.  Pilbrow  v.  Pilbrow's  Atmospheric  Rail- 
way and  Canal  Propulsion  Company,  16  Law  J.,  C.  P.  11. 

A  writ  cannot  be  altered  after  service.]     A  plaintiff  cannot  alter  his 
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writ  after  service ;  and  a  notice  not  to  appear  to  the  copy  of  the  writ 
first  served  will  not  cure  the  defect.     Glenn  v.  Wilks,  4  Dowl.  322. 

Altering  a  writ  from  assumpsit  to  debt  not  allowed.']  "Where  a  writ 
had  been  sued  out  in  assumpsit,  the  court  refused  to  allow  it  to  be 
altered  into  debt,  to  include  a  claim  on  a  bond,  there  being  nothing  to 
bar  a  separate  action  on  it.  Partridge  v.  Wallbank,  1  Mee.  &  W.  316  ; 
5  Law  J.,  Ex.  167. 

Amendment  of  writs  allowed  to  save  statute  of  limitations.']  On  a 
rule  to  amend  the  alias  and  pluries  writs  of  summons  and  the  in- 
dorsements thereon,  by  indorsing  on  the  said  writs  memoranda  of  the 
date  of  the  first  writ  of  summons  and  of  the  return  thereto,  and  to 
amend  the  record  and  proceedings  in  the  cause  accordingly;  these 
amendments  were  proposed  with  the  object  of  saving  the  statute  of 
limitations : — Held,  that  the  statute  did  not  preclude  the  court  from 
ordering  the  amendments  and  that  the  rule  must  be  absolute  on  pay- 
ment of  costs.     Culverwell  v.  Nugee,  15  Law  J.,  Ex.  308. 

The  court  will  amend  a  writ  of  summons,  although  more  than  four 
months  have  elapsed  since  it  was  issued,  by  altering  the  cause  of  action 
from  debt  to  assumpsit,  on  an  affidavit  that,  if  a  fresh  action  were 
commenced,  the  statute  of  limitations  would  be  a  bar;  but  the  court 
cannot  amend  the  copy  of  the  writ  served,  as  they  have  no  power  over 
it.  Eccles  V.  Cole,  8  Mee.  &  W.  537  ;  1  Dowl.  N.  S.  34;  10  Law  J., 
Ex.  475. 

The  court  allowed  the  plaintiffs,  assignees  of  a  bankrupt,  to  amend 
the  writ  of  summons  and  subsequent  proceedings,  by  addmg  the  name 
of  the  official  assignee  as  a  plaintiff,  in  order  to  save  the  statute  of 
limitations.  Brown  v.  Fullerton,  13  Mee.  &  W.  556;  14  Law  J,, 
Ex.  79. 

Mistake  in  teste  of  copy  of  writ P\  A  mistake  in  the  year  in  the  teste 
of  the  copy  of  a  writ  of  summons,  the  writ  itself  being  right,  is  a 
mere  irregularity,  which  is  waived  if  the  defendant  does  not  come  to 
the  court  before  the  time  for  entering  an  apj/earance  has  elapsed. 
Edwards  v.  Collins,  5  Dowl.  227. 

In  the  copy  of  a  writ  of  summons,  served  upon  the  defendant,  the 
teste  was  wrong,  it  being  the  18th  April,  1S30,  instead  of  18th  April, 
1837.  The  indorsement  on  the  copy  was  correct  and  so  was  the  writ 
itself.  Upon  being  served  the  defendant  applied  to  the  plaintiff',  re- 
gretted the  expense  incurred,  and  offered  to  pay  half  the  debt  and 
costs  : — Held,  that  such  conduct  on  his  part  amounted  to  a  waiver  of 
the  irregularity  in  the  previous  proceedings.  Briggs  v.  Burnard,  6 
Law  J.,  C.  P.  216. 

Re-sealing  defective  writ.']  If  a  defective  writ  is  re-sealed,  it  ought 
to  be  dated  of  the  day  of  re-sealing.  Knight  v.  Warren,  7  Dowl. 
663. 

But  where  a  writ  had  been  sued  out  to  prevent  the  statute  of  limita- 
tions from  being  a  bar  to  the  action,  but  on  account  of  some  alteration 
in  the  writ  it  was  obliged  to  be  re-sealed,  and  the  re-sealing  was  after 
the  time  expired,  the  court  held  it  to  be  sufficient,  as  the  re-sealing 
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did  not  amount  to  a  re-issuing  of  the  writ.  Braithwaiie  v.  Lord  Mont- 
ford,  2  Cr.  &  M.  408. 

Amendment  of  writ  of  summons  in  the  descriptioti  of  the  parties^} 
A  judge  at  chambers  upon  a  summons  having  ordered  the  amend- 
ment of  the  writ  of  summons,  appearance,  subsequent  proceedings, 
&c.,  by  describing  the  plaintiffs  as  assignees  of  certain  bankrupts  and 
the  defendants  as  pubhc  registered  officers,  &c.,  upon  motion  to  set 
aside  the  said  order,  the  court  held  the  amendment  regular  and 
refused  a  rule  to  show  cause.  Christie  and  another  \.  Bell  and  another, 
MS.,  Exch.  E.  T.  1847. 

Where  several  defendants  reside  in  different  covnties,  two  writs  of 
summons  may  issue^  Where  there  are  several  defendants  residing  in 
two  different  counties,  two  writs  of  summons  may  be  issued  and 
dated  on  different  days.  Crow  v.  Crow,  13  Law  J.,  Q.  B.  57;  1  Dowl. 
&  L.  709. 

Two  writs  of  summons  or  capias  may  issue  against  several  defen- 
dants.^ It  is  not  irregular  to  issue  two  writs,  either  of  summons  or 
capias,  against  several  defendants  for  the  same  cause  of  action,  pro- 
vided the  writs  be  issued  upon  one  praecipe,  and  bear  date  the  same 
day.  Angus  v.  Coppard,  3  Mee.  &  W.  57 ;  6  Dowl.  137  ;  and  Angus 
V.  Medwin,  7  Law  J.,  Ex.  10. 

Alias  and  pluries  writs  of  summons  to  save  statute  of  limitations.^ 
Alias  and  pluries  writs  of  summons  to  be  available  to  prevent  the 
operation  of  the  statute  of  limitations  should  be  indorsed  with  a  me- 
morandum, not  only  specifying  the  date  of  the  first  writ,  but  also  of 
its  return.  Where  the  indorsement  on  the  alias  and  ])luries  was 
regular,  with  the  exception  that  they  did  not  contain  the  date  of  the 
return  of  the  first  writ,  the  court  allowed  the  plaintiff"  to  amend,  even 
after  the  defendant  had  pleaded  the  statute  of  limitations,  and  issue 
was  joined.  Mavor  v.  Spalding,  13  Law  J.,  Q.  B.  185;  1  Dowl.  & 
L.  878  ;  and  Williams  v.  Williams,  10  Mee.  &  W.  174. 

Under  the  Uniformity  of  Process  Act  there  is  no  limited  time  for 
issuing  an  alias  or  pluries  writ,  or  for  entering  continuances,  except 
where  the  original  writ  is  to  be  made  available  to  prevent  the  operation 
of  the  statute  of  limitations.  Nicholson  v.  Leman,  3  Law  J.,  Ex.  133  ; 
2  Dowl.  296. 

By  the  2  Will.  4,  c.  39,  s.  10,  where  successive  writs  are  sued  out 
upon  returns  of  non  est  inventus,  to  avoid  the  statute  of  limitations, 
such  returns  must  be  entered  of  record  before  the  expiration  of  one 
calendar  month  after  the  return ;  but  the  court  held  it  was  not  neces- 
sary that  the  first  writ  should  be  actually  served,  or  that  there  should 
be  any  bona  fide  attempt  to  serve  it.  Williams  v.  Roberts,  1  C  M.  & 
R.  OJG;  3  Dowl.  512. 

Continuance  of  writs.^  Writs  of  final  process  cannot,  since  the 
stats.  2  Will.  4,  c.  39,  and  3  &  4  Will.  4,  c.  G7,  be  continued  by  entries 
on  tlie  record,  as  under  the  old  form,  but  they  must  be  connected  by 
being  described  as  abas  and  pluries  writs  ;  and  they  need  not  be  tested 
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on  the  return  day  of  the  former  writ,  or  within  any  particular  time 
afterwards. 

A  writ  of  mesne  process,  in  continuation  of  a  former  writ,  cannot 
be  issued  after  twelve  months  from  the  issuing  of  such  former  writ. 
Harmer  v.  Johnson,  14  Mee.  &  W.  336;   14  Law  J.,  Ex.  292. 

In  an  action  on  a  bill  of  exchange,  dated  in  May,  1838,  the  original 
writ  of  summons  into  Middlesex  was  issued  on  the  15th  August,  1844  ; 
on  the  14th  of  January,  1845,  it  was  returned  non  est  inventus,  and-filed 
and  entered  of  record  ;  on  the  same  day  an  alias  writ  of  summons  was 
issued  into  Middlesex  ;  on  the  10th  June,  1845,  a  pluries  writ  of  sum- 
mons was  issued  into  Surrey,  and  served  the  same  day,  and  the 
defendant  duly  appeared  to  it ;  the  plaintifi" declared,  and  the  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  within  six  years  next 
before  the  commencement  of  the  suit.  The  alias  writ  of  summons 
was  not  in  fact  returned  or  entered  of  record  till  the  4th  July,  1845. 
The  Nisi  Prius  record  was  made  up,  stating  only  that  the  defendant 
was  summoned  to  answer  the  plaintiff  by  virtue  of  a  writ  issued  on  the 
15th  day  of  August,  1844,  and  on  its  production  at  the  trial  the 
plaintiff  obtained  a  verdict. 

The  court  held,  that  the  provisions  of  the  statute  2  Will.  4,  c.  39, 
s.  10,  had  not  been  complied  with,  and  made  absolute  a  rule  to  amend 
the  Nisi  Prius  record  by  stating  the  continuances  according  to  the 
truth,  at  the  costs  of  the  plaintiff. 

Where  a  writ,  issued  within  six  years  after  the  cause  of  action 
accrued,  has  not  been  duly  continued,  pursuant  to  the  2  Will.  4,  c.  39, 
s.  10,  the  defendant  is  not  bound  to  plead  such  continuance  specially, 
but  may  take  advantage  of  it  under  the  general  plea,  that  the  cause 
of  action  did  not  accrue  within  six  years  next  before  the  commence- 
ment of  the  suit;  for  this  purpose,  the  last  writ  which  is  served  is  the 
commencement  of  the  suit.     Pratt  v.  HawJdns,  15  Mee.  &  W.  399. 

Irregularity  in  service  cf  writ  of  summons,  waiver  o/.]  An  irregu- 
larity in  the  service  of  the  writ  of  summons  is  waived  where  the  de- 
fendant on  being  served  with  the  notice  of  declaration  says,  "  I  am 
sorry  I  have  not  paid  the  debt,  I  will  make  arrangement  to  do  so :" — 
Semble,  that  it  is  too  late  to  move  to  set  aside  a  copy  of  a  writ  of 
summons  as  irregular  where  an  interval  of  sixteen  days  elapses  between 
the  service  and  the  apphcation,  although  the  enlarged  time  for  plead- 
ing has  not  expired.     Holt  v.  JEdc,  1  Dowl.  &  L.  08,  C.  P. 

Service  of  writ  of  summons — two  calls  only  allowed.']  The  costs  of 
two  calls  only,  for  the  purpose  of  serving  a  writ  of  summons  are 
allowed  on  taxation.  Tuppiny  v.  Greenway,  9  Mee.  &  W.  224  ;  1 
Dowl.,  N.  S.  408. 

Service  of  the  writ  of  summons  necessary,  where  defendant  is  arrested 
on  a  capias  for  bail]  Where  a  defendant  on  his  arrest  under  a  judge's 
order  deposited  a  sum  of  money  in  lieu  of  bail  under  the  7  &  8  Geo.  4, 
c.  71,  and  the  writ  of  summons  had  expired,  without  service  on  the 
defendant,  the  court  refused  to  allow  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant.     Vizetelly  v.  Wickoff,  2  Dowl.  &  L.  853,  Ex. 

Service  of  writ  of  summons — entering  appearance.']     The  court  will 
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not,  in  future,  allow  an  appearance  to  be  entered  for  a  defendant  un- 
less there  lias  been  actual  personal  service  of  the  writ ;  it  will  not  be 
enough  to  show  that  the  writ  has  come  to  the  hands  of  the  defendant. 
Goffgs  V.  Lord  Huntingtower,  12  Mee.  &  W.  503,  and  see  Appear- 
ance, p.  20. 

Service  of  a  writ  on  a  public  company. '\  Where  the  provisions  of  a 
local  act  for  a  railway  in  Ireland  enacted  that  the  service  of  process 
should  be  upon  the  clerk  or  secretary,  &c.,  or  by  leaving  at  the  office 
of  the  company,  with  an  inmate,  or  at  the  last  usual  place  of  abode 
of  the  secretary,  &c.,  or  if  not  known,  by  personal  service  upon  any 
agent,  or  any  director : — Held,  that  service  personally  on  a  director 
in  England  was  null  and  void.  Evans  v.  Dublin  and  Drogheda  Railway 
Company,  14  Mee.  &  W.  142  ;  2  Dowl.  &  L.  865. 

Service  of  writ  of  summons  on  an  agent,  not  allowed.^  Where  an 
action  is  brought  against  a  writer  to  the  signet,  resident  in  Edin- 
burgh, as  administrator,  tlie  court  will  not  allow  service  of  the  writ 
of  summons  on  the  person  resident  in  London,  who  has  acted  as  agent 
in  obtaining  the  defendant's  letters  of  administration,  to  be  good  ser- 
vice.    Kerr  v.  Miller,  8  Dowl.  322. 

Service  of  writ  upon  a  wrong  party,  proceedings  set  aside,  with 
costs.^  Where  H.,  knowing  he  was  served  with  a  writ  by  a  mistake, 
after  three  months'  delay  took  steps  preliminary  to  a  judgment  of  non 
pros. : — Held,  that  the  proceedings  should  be  set  aside  with  costs. 
Richards  v.  Hanley,  19  Jur.  1057,  B.  C. — Patteson,  J. 

Service  of  tvrit,  regular ;  lorit  irregular.']  An  irregularity  in  the 
writ  itself  will  not  support  a  rule  to  set  aside  the  service  for  irregula- 
rity, if  the  service  was  regular.  Hasher  v.  Jarmaine,  2  Law  J.,  Ex. 
166;   1  C.  &M.  408. 

Service  of  a  writ  in  a  ivrong  name,  how  cured.]  If  a  defendant  who 
is  served  with  process  in  a  wrong  name,  appears  by  his  right  name, 
the  irregularity  is  cured.     Bogue  v.  Milles,  4  Doug.  180. 

Service  of  writ,  motion  to  set  aside,  when  to  be  made.]  A  writ  was 
served  on  the  25th  October  : — an  application,  on  the  3rd  of  November, 
to  set  aside  the  service  for  irregularity  (the  2nd  being  a  Sunday)  was 
held  to  be  out  of  time,  and  that  it  should  have  been  made  on  the  1st. 
Tyler  v.  Green,  3  Dowl.  439- 

Service  of  writ  of  summons,  Easter  intervening  before  appearance.] 
The  rule  of  Easter  Term,  2  Will.  4,  does  not  apply  to  entering  an 
appearance ;  and  therefore  where  the  defendant  was  served  on  Mon- 
day, the  6th  April,  and  Good  Friday  fell  on  the  10th,  the  plaintiff 
was  allowed  to  enter  an  appearance  on  the  l6th.  Harrisonv.  Roberts, 
10  Jur.  458,  C.  P. 

Service  of  writ  may  be  set  aside  after  appearance  entered  by  plaintiff.] 
Entering  an  appearance  by  a  plaintiff  for  a  defendant,  pursuant  to  the 
statute,  is  not  a  step  in  the  cause  sufficient  to  prevent  the  latter  from 
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applying  to  set  aside  an  irregular  service  of  the  writ.     Davis  v.  Sher- 
lock, 7  Dowl.  530. 

Service  of  writ  by  letter  insufficient  for  appearance.']  The  plain- 
tiff having,  at  the  defendant's  request,  sen  him  by  post  a  copy  of  a 
writ  of  summons,  the  receipt  of  which  was  not  acknowledged  until 
nearly  a  month  afterwards,  was  held  not  to  be  entitled  to  enter  an  ap- 
pearance for  the  defendant,  without  the  indorsement  of  the  day  of 
service,  as  required  by  the  Reg.  Gen.  M.T.  3  Will.  4,  s.  3.  Atkinson 
V.  Howell,  10  Law  J.,  Ex.  64  ;  7  Mee.  &  W.  213. 

Service  on  the  attorney  conducting  a  cross-action,  insufficient.']  Ser- 
vice of  a  writ  of  summons  on  the  attorney  of  a  defendant,  who  is  pro- 
secuting a  cross-action,  cannot  be  made  good  service,  although  the 
defendant  may  be  keeping  out  of  the  way  to  avoid  being  served.  Par- 
meter  V.  Reed,  7  Dowl.  545. 

To  set  aside  copy  and  service  of  writ,  the  affidavit  need  not  describe 
the  deponent  as  defendant.]  It  is  not  necessary  that  a  party  who  has 
been  served  with  a  writ  should  state,  in  his  affidavit  to  ground  an  ap- 
plication to  set  it  aside,  that  he  is  the  defendant  in  the  cause.  Steven- 
son V.  Thome,  13  Mee.  &  W.  149- 

Setting  aside  service  of  writ  for  irregularity.]  A  motion  to  set  aside 
the  service  of  a  writ  of  summons,  on  the  ground  of  an  irregularity  in 
the  indorsements  thereon,  and  that  it  is  directed  to  a  different  county 
from  that  into  which  the  distringas  is  issued,  must  be  made  within  a 
reasonable  time  after  the  service  thereof : — Semble,  that  eighteen  days 
is  an  unreasonable  delay  in  this  respect,  provided  the  defendant  might 
have  come  earher.     Wright  v.  Warren,  3  M.  &  Sc.  163. 

If  a  copy  of  a  writ  is  served  in  vacation,  an  objection  to  it  for  irregu- 
larity must  be  taken  in  vacation,  if  there  is  time  for  that  purpose. 
Hinton  v.  Stevens,  4  Dowl.  283. 

If  a  defendant  seeks  to  set  aside  proceedings,  on  the  ground  of  not 
having  been  served  with  process,  it  must  appear  by  his  affidavit  that  he 
is  the  defendant  in  the  cause.     Johnson  v.  Smallwood,  2  Dowl.  588. 

Service  of  writ  under  a  local  court  act  at  the  residence  of  defend- 
ant.] An  act  of  parUament  establishing  a  local  court  enacted  that 
mesne  process  might  be  served  on  the  defendant  either  personally  or 
by  leaving  the  same  at  the  dwelling-house,  lodging,  place  of  abode, 
&c.  of  the  defendant : — Held,  that  it  was  sufficient  to  leave  the  process 
at  a  lodging-house  where  the  wife  of  the  defendant  was  living,  though 
the  defendant  himself,  a  seafaring  man,  was  absent  on  a  voyage,  and 
had  been  so  for  six  months.     Culverson  v.  Milton,  2  M.  &  R.  200. 

Writ,  copy  and  service  of,  set  aside,  for  omitting  the  name  of  court.] 
Where  the  court  was  omitted  to  be  mentioned  in  the  copy  of  the  writ, 
although  tested  in  the  name  of  the  Lord  Chief  Baron,  the  copy  and 
service  set  aside  ;  and  being  the  ])arty  served,  it  was  no  objection  that 
in  his  affidavit  his  residence  was  differently  described  from  that  in  the 
writ.  Stevenson  V.  Thome,  13  Mee.  &  W.  149  ;  2  Dowl,  &  L.  230  ;  8 
Jur.  518. 
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Service  of  icrii  of  summons  in  a  wrong  county,  accepted  by  defendant.'] 
Where  a  writ  of  siunnions  was  served  in  county  A.  instead  of  county 
B.,  the  defendant's  oflice  being  in  the  former  county,  but  his  dwelHng- 
house  in  the  latter  (and  which  was  the  residence  stated  in  the  writ),  and 
upon  such  service  the  defendant  thanked  the  attorney's  clerk  for  calling 
upon  him  at  his  office  instead  of  his  dwelling-house,  and  said  that  he 
would  attend  to  it : — Held,  that  such  service  was  regular.  Rumball 
V.  Unit,  10  Jur.  415,  C.  P. 

Writ  served  in  tvrony  county.']  A  party  seeking  to  set  aside  the  ser- 
vice of  a  writ  of  summons,  on  the  ground  of  its  having  been  served  in 
the  wrong  county,  must  state  positively  that  the  place  of  service  is  not 
within  tiie  county  into  which  the  writ  is  issued,  or  within  the  pre- 
scribed distance  from  the  boundary  thereof ;  and  it  is  not  sufficient  to 
state  that  he  has  been  informed  and  believes  that  the  place  of  service 
is  more  than  half  a  mile  from  the  county  into  which  the  writ  issued. 
Harrison  V.  Wray,  11  Mee.  &  W.  815  ;  1  Dowl.  &  L.  366. 

Writ  served  in  wrong  county,  service  set  aside.]  Upon  a  motion  to 
set  aside  the  service  of  process  served  in  a  wrong  county,  the  affidavit 
stating  it  to  have  been  more  than  200  yards  from  the  boundaries,  held 
sufficient,  without  going  on  to  allege  that  there  was  no  dispute  as  to 
them.     Martin  v.  Granger,  2  Dowl.  &  L.  268  ;  8  Scott,  N.  S.  367. 

An  affidavit  to  support  a  rule  to  set  aside  the  service  of  process  for 
irregularity,  for  service  in  a  wrong  county,  must  negative  a  service  on 
the  confines  of  the  ])roper  county.  Coulson  v.  King,  1  Law  J.,  Ex.  149 ; 
2  C.  &  J.  474. 

The  court  set  aside  the  service  of  a  writ  of  summons,  defendant 
being  described  therein  as  "  of  Bristol,  in  the  county  of  Gloucester," 
and  the  service  having  taken  ])lace  in  the  city  of  Bristol,  in  a  place  not 
within  the  county  of  Gloucester,  or  within  two  hundred  yards  of  the 
boundary.     Levi  v.  Perratt,  2  C.  B.  345  ;  15  Law  J.,  C.  P.  4. 

Setting  aside  service  copy  and  service  of  writ.]  An  application  to  set 
aside  "  the  copy  of  a  writ  of  summons  served  on  the  defendant,"  is 
nugatory.  The  application  should  be  to  set  aside  the  service,  or  the 
copy  and  service.  Hall  v.  Redington,  5  Mee.  &  W.  605 ;  9  Law  J., 
Ex.  100. 

To  set  aside  the  service  of  a  writ  of  summons  the  application  must 
be  made  within  the  eight  days  limited  for  the  defendant's  appearance. 
Child  V.  Marsh,  3  Mee.  &  W.  433  ;  7  Law  J.,  Ex.  197  ;  6  Dowl.  576  ; 
and  Davis  v.  Sherlock,  7  Dowl.  530. 

Where  there  is  an  irregularity  in  the  copy  of  a  writ  of  summons 
served,  the  motion  should  be  to  set  aside  the  copy  and  service,  or  the 
service,  and  not  to  set  aside  the  copy  served.  Crow  v.  Field,  8  DowL 
231,  Ex. 

If  the  service  of  a  writ  of  summons  is  irregular,  a  rule  to  set  aside 
both  service  and  copy  of  the  writ  does  require  too  much.  Argent  v. 
Reynolds,  6  Dowl.  480,  B.  C. 

A  defective  writ  cannot  be  treated  as  a  nullity  by  plaintiff .]  A  plain- 
tiS"  cannot  lodge  a  detainer  against  a  defendant,  and  then  having,  on 
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the  ground  of  a  defect  in  the  writ,  treated  it  as  a  nullity,  lodge  a 
second  detainer  against  him.     Gadderer  v.  Sheppard,  4  Dowl.  577. 

Writ  not  p)ersonaUy  served — motion  to  set  aside  proceedings.']  On  an 
application  to  set  aside  proceedings,  it  being  sworn  that  there  had 
been  no  personal  service  on  the  defendant  of  any  copy  of  the  process, 
the  court  held  this  insufficient,  for  not  going  on  to  swear  that  it  did 
not  come  to  his  possession  or  knowledge.  Phillips  v.  Ensell,  1  C.  M. 
&  R.  374  ;  4  Tyrw.  812  ;  3  Law  J.,  Ex.  338. 

If  it  be  left  in  doubt  by  the  affidavits  on  both  sides,  whether  there 
was  a  sufficient  service  or  not,  the  court  will  not  interfere.  Morris  v. 
Coles,  2  Dowl.  79,  Ex. 

Setting  aside  either  the  writ  or  service  for  irregularity.']  Where 
there  is  an  irregularity  in  the  ser\ace  of  a  writ  of  summons,  the  de- 
fendant may  apply  for  a  rule  in  the  alternative  to  set  aside  either  the 
writ  or  the  service.     Dawson  v.  Willis,  6  Jur.  106S,  Ex. 

Writ  issued  into  a  county  palatine.]  A  writ  was  directed  to  the 
chamberlain  of  the  county  palatine  of  Chester : — Held,  that  service 
was  irregular  without  the  intermediate  step  of  procuring  his  mandate 
to  the  sheriff.     Earl  of  Shreivsbury  v.  Haycraft,  6  Bing.  194. 

Payment  of  amount  indorsed  on  writ — subsequent  costs.]  The  debt 
and  costs  indorsed  on  a  writ  of  summons  were  received  by  a  clerk  of 
plaintiff's  attorney,  after  the  expiration  of  the  four  days  : — Held,  that 
the  attorney,  not  having  offered  to  return  the  money,  was  not  entitled 
to  go  on  with  the  action  for  the  recovery  of  further  costs.  Hodding 
V.  Sturchfield,  7  Man.  &  G.  957  ;  2  Dowl.  &  L.  596  ;  14  Law  J., 
C.  P.  33. 

Setting  aside  writ  of  summons  for  irregularity — appearance  entered 
after  notice  of  motion.]  Where  the  copy  of  the  writ  was  served  on 
the  6th,  and  on  the  13th  the  plaintiff  had  notice  of  a  motion  to  set  it 
aside  for  irregularity,  which  was  to  be  drawn  up  on  the  following 
morning,  before  which  the  plaintiff  entered  an  appearance  and  filed 
his  declaration  : — Held,  that  he  did  so  at  his  own  peril  after  the  notice, 
and  that  the  defendant  was  entitled  to  object  at  any  time  before  the 
expiration  of  the  period  for  entering  an  appearance.   Tiling  v.  Hodgson, 

13  Mee.  &  W.  G38 ;  2  Dowl.  is:  L.  655  ;   14  Law  J.,  Ex.  115. 

Writ  of  capias — description  of  defendant.]  Where  the  defendant 
was  described  in  a  writ  of  capias,  issued  under  1  &  2  Vic.  c.  110,  s.  3, 
as"  Mortlock,"  and  in  the  copy  served  upon  him  as  "  Mortlake,"  the 
Court  of  Queen's  Bench  refused  to  discharge  him  out  of  custody  on 
the  ground  of  variance.      Macdonald  v.  Mortlock,  2  Dowl.  &  L.  963; 

14  Law  J.,  Q.  B.  244,  B.  C— Coleridge,  J. 

A  defendant  whose  name  was  Cocken,  was  arrested  on  a  capias 
against  him  by  the  name  of  Cocker;  he  gave  a  bail-bond  to  the 
sheriff  in  the  name  of  Cocken,  sued  as  Cocker:  and  the  bail-bond 
being  afterwards  assigned  to  the  ])laintiff,  he  declared  thereon  against 
the  defendant  as  Cocken,  sued  by  the  name  of  Cocker.     The  defend- 
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ant  pleaded  that  no  such  writ  as  that  stated  in  the  declaration  was 
issued  against  him.  It  was  admitted  that  he  was  the  real  defendant. 
The  plaintitt"  was  nonsuited  ;  but  the  court  set  aside  the  nonsuit,  and 
ordered  a  verdict  to  be  entered  for  the  plaintiff,  because  in  point  of 
fact  there  was  a  writ  ajjainst  the  defendant  by  the  name  of  Cocker. 
Finch  V.  Cocken,  3  Dowl.  678,  Ex. 

Writ  of  capias — description  of  defendant's  residence.^  Where  no 
residence  of  the  defendant  is  stated  in  tlie  writ  of  capias,  it  is  void, 
even  though  the  plaintiff  is  not  acquainted  with  it.  Ward  v.  Watts, 
5  Law  J.,  Ex.  1G(J ;  5  Dowl.  94. 

In  a  writ  of  ca.  sa.  if  the  place  of  the  defendant's  abode  cannot  be 
discovered,  he  may  be  described  of  his  last  place  of  abode.  Bettyes 
V.  Thompson,  7  Dowl.  322. 

The  description  of  the  defendant  in  a  capias  was  as  of  a  place  in  a 
county,  without  stating  the  number  of  the  house  or  parish.  The 
court  held  this  sufficient.  Webb  Y.Lawrence,  I  C.  &  M.  806;  3  Tyrw. 
906;  2  Dowl.  81. 

Upon  a  motion  to  set  aside  the  copy  of  a  capias,  on  the  ground  of 
its  not  mentioning  any  county  in  the  description  of  the  defendant,  the 
court  were  equally  divided. — Tindal,  C.  J.,  and  Gaselee,  J.,  holding 
it  unnecessary;  contra  Vaughan  and  Bosanquet,  JJ.  Border  v. 
Levi,  1  Bing.  N.  S.  362;   1  Scott,  270  ;  3  Dowl.  150. 

The  omission  of  the  defendant's  residence  on  a  writ  of  capias  is 
fatal.     Price  v.  Huxley,  2  C.  &  M.  211  ;  2  Dowl.  231. 

A  place  at  which  it  is  expected  he  may  be  found  is  sufficient. 
Welsh  V.  Langford.  3  Dowl.  498. 

Where  the  description  of  the  defendant  in  a  capias  was  as  "  late  of, 
&c."  where  it  appeared  no  other  residence  or  means  of  description 
were  known: — Held,  sufficient.  Hill  v.  Harvey,  2  C.  M.  &  R.  307; 
4  Dowl.  163. 

A  plaintiff  is  authorised,  where  the  defendant's  place  of  residence 
is  unknown,  to  treat  the  place  mentioned  in  the  promissory  note  on 
which  the  action  is  brought  as  the  supposed  residence  of  the  defend- 
ant. Norman  v.  Winter,  5  Bing.  N.  S.  279  ;  6  Scott,  378  ;  7  Dowl. 
304. 

The  plaintiff  may  give  the  best  description  he  can  of  the  place 
where  the  defendant  is  to  be  found.  A  variance  between  the  descrip- 
tion of  the  defendant's  residence  in  the  affidavit  of  debt  and  the  capias 
is  immaterial.    Buffie  v.  Jackson,  2  Dowl.  505,  B.  C. 

The  blank  after  the  word  "  of,"  in  the  form  of  the  writ  of  capias, 
given  in  the  schedule  to  the  2  Will.  4,  c.  39,  must  be  filled  up  with 
the  place  of  the  residence  or  supposed  residence,  or  where  the  defend- 
ant is  or  is  supposed  to  be.  A  writ  which  directed  the  sheriff  to  take 
J.  S.,  a  clerk  in  the  Army  Pay  Office,  Somerset  House,  in  the  city  of 
Westminster,  and  county  of  Middlesex,  the  court  held  to  be  bad. 
Rolfe  V.  Swann,  1  M.  &  W.  305. 

A  pluries  writ  of  capias  issued  after  a  capias  and  alias,  on  which 
the  party  was  arrested.  The  court  held  it  irregular  for  not  stating 
the  place  of  residence,  although  stated  in  the  previous  writs.  Roberts 
V.  Wedderburne,  1  Bing.  N.  S.  4  ;  4  M.  &  Sc.  4.88. 
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Concurrent  writs  of  capias  may  issue.']  The  rule  M.  T.  3  Will.  4, 
does  not  prohibit  concurrent  writs  into  different  counties.  Davies  v. 
Harding,  10  Bing.  552  ;  4  M.  &  Sc.  450. 

Two  original  writs  of  capias  may  issue  on  the  same  affidavit  of  debt 
into  different  counties.  Rodwell  v.  Chapman,  2  Law  J.,  Ex,  4 ;  1 
C.&M.70. 

Neither  2  Will.  4,  c.  39,  nor  the  rules  6  and  7  Michaelmas  term, 
3  Will.  4,  prohibit  the  issuing  of  concurrent  original  writs  into  dif- 
ferent counties.  Where,  therefore,  a  plaintiff  issued  a  tapias  into 
the  county  of  M.,  and  during  the  currency  of  that  writ  issued  another, 
founded  on  the  same  affidavit  of  debt,  into  the  county  of  D. : — 
Held,  that  such  second  writ  was  regular  and  valid.  The  second 
writ  is,  in  such  a  case,  to  be  considered  as  an  original ;  and  a 
judge's  order  treating  it  as  an  alias  would  be  set  aside.  Dunn  v. 
Harding,  3  Law  J.,  C.  P.  186 ;   10  Bing.  553  ;  4  M.  &  Sc.  450. 

Service  of  copy  of  writ  of  capias.]  It  is  not  a  sufficient  compliance 
with  section  4  of  the  Uniformity  of  Process  Act,  as  to  delivering  a 
copy  of  the  capias  to  the  defendant,  to  deliver  it  at  seven  o'clock  in  the 
evening,  when  the  arrest  took  place  at  nine  o'clock  in  the  morning. 
Skearmanv.  McKnighf,  5  Dowl.  572. 

Where  a  defective  copy  of  the  process  is  served  on  the  defendant  he 
is  not  bound  to  show  that  a  similar  defective  copy  was  delivered  to  the 
sheriff;  and  unless  an  answer  is  given  by  the  plaintiff,  the  defendant 
will  be  discharged  out  of  custody.     Hodd  v.  Latigridge,  5  Dowl.  721. 

Indorsement  of  the  sum  on  writ  of  capias  must  accord  with  affidavit.'\ 
Where  the  writ  of  capias  is  indorsed  for  a  larger  sum  than  is  contained 
in  the  affidavit,  it  is  irregular,  and  an  arrest  under  it  will  be  set  aside, 
according  to  the  practice  on  12  Geo.  1,  c.  29,  vvhich  is  not  in  this 
respect  affected  by  the  2  Will.  4,  c.  39.  Cook  v.  Cooper,  7  Ad.  &  E. 
605;  7  Law  J.,  Q.  B.  16;  2  N.  &  P.  607. 

Indorsement  on  ca.  sa.]  Where,  on  a  judgment  in  debt  for  3l2l., 
the  penalty  of  a  bond  to  secure  156/.,  a  writ  of  ca.  sa.  was  sued  out, 
indorsed  "to  satisfy  18Sl.  9s.,  and  farther  interest,  from  the  31st 
January  then  instant  on  156/.,  until  paid:"  the  court  refused  to  set 
aside  the  writ  as  uncertain  or  too  large.  M'HUams  v.  Waring,  4  Law 
J.,  Ex.  242;   2  C.  M.  &  R.  354. 

The  substitution  of  the  word  "execution"  for  "service,"  in  an 
indorsement  on  the  copy  of  the  writ  of  capias  delivered  to  the  defen- 
dant, under  Rule  11,  H.  T.,  2  Will.  4,  is  no  ground  for  delivering  up 
the  bail  bond  to  be  cancelled,  but  an  amendment  will  be  allowed  on  pay- 
ment of  costs.     Shirley  v.  Jacobs,  4  Law  J.,  C.  P.  61  ;   1  Scott,  67. 

In  the  indorsement  pursuant  to  2  Reg.  Gen.  H.  T.,  3  Will.  4,  if 
"execution"  is  substituted  for  "service,"  it  is  an  irregularity,  but 
which  may  be  amended  on  terms,     Vrquhart  v.  Dick,  3  Dowl.  17- 

Indorsement  on  writ  of  ca.  sa.,  of  the  expenses  of  a  previous f.  fa. 
irregular.]  An  execution  plaintiff  is  not  entitled  to  include  in  the  sum 
indorsed,  to  be  satisfied  under  a  writ  of  capias  ad  satisfaciendum,  the 
expenses  of  a  writ  of  fieri  facias,  and  a  levy  under  it,  but  which  writ 
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was  ultimately  unproductive.     Earp  v.  Satchell  and  another,  12  Law 
J.,Q.  B.  122. 

Indorsement  on  writ  of  ca.  sn. — interest^  Section  17  of  1  &  2  Vic. 
c.  110,  ffives  interest  upon  judgment  debts  until  they  are  satisfied  ;  and 
therefore  a  ca.  sa.  may  be  directed  to  levy  the  costs  incurred  in  an 
action,  and  also  "  interest  thereon  at  4/.  per  cent."  An  indorsement 
to  levy  the  sum  mentioned  in  the  writ  "  besides  sheriff's  jioundage, 
ofBcer's  fee's,  &c."  is  v/rong,  but  does  not  vitiate  the  writ.  Pitcher  v. 
Roberts,  12  Law  J.,  Q.  B.  178. 

Indorsement  on  writ  of  ca.  sa. — application  to  discharge  defendant.^ 
The  court  will  not  discharge  a  defendant  out  of  custody  on  a  testatum 
ca.  sa.  on  the  ground  of  the  want  of  an  indorsement  on  the  ca.  sa., 
pursuant  to  the  rule  of  H.  T.  2  &  3  Geo.  4.  Davidson  v.  Dunne, 
4  Dowl.  119. 

After  the  lapse  of  two  terms,  the  court  will  not  discharge  a  defend- 
ant out  of  custody  on  the  ground  that  his  addition  and  place  of  abode 
are  not  indorsed  upon  the  writ  of  ca.  sa.  Constable  v.  Fothergill, 
2  Dowl.  591. 

Direction  of  writ  to  the  sheriff .^^  If  a  writ  of  capias  be  directed  to  the 
Sheriffs  of  London,  the  subsequent  insertion  of  the  word  "sheriff" 
(in  the  singular)  will  not  vitiate  it.  Irving  v.  Heaton,  4  Dowl.  638  ;  2 
Scott,  79S. 

But  a  writ  of  capias  directed  to  the  Sheriffs  of  Middlesex  is  irregu- 
lar.    Jackson  v.  Jackson,  3  Dowl.  182  ;  5  Tyrw.  136,  Ex. 

A  writ  directed  to  the  Sheriff  of  London  is  good,  as  the  two  sheriffs 
are  but  one  officer.  Clutterbuck  v.  Wiseman,  1  Law  J.,  Ex.  81  ;  2  C. 
&J.  213;  2  Tyrw.  276. 

A  writ  of  capias  directed  to  the  "  sheriffs,"  instead  of  the  Sheriff 
of  Middlesex,  omitting  the  words  "indorsed  thereon:" — Held,  bad. 
Barker  v.  Weedon,  3  Law  J.,  Ex.,  341;  1  C.  M.  &  R.  396;  4  Tyrw. 
860. 

The  writ  of  capias  was  directed  to  the  "  Sheriff  of  Middlesex,"  and 
the  copy  delivered  to  the  defendant  was  to  the  "  Sheriff  of  Middesex." 
The  court  discharged  the  defendant  out  of  custody  upon  his  entering 
a  common  ap])earance.  Hodgkinson  v.  Hodghinson,  3  Law  J.,  K.  B. 
167;  1  Ad.  &  E.  533. 

In  a  subsequent  case  it  was  held  that  the  above  case  could  not 
be  supported.  Colston  v.  Berend,  4  Law  J.,  Ex.  54  ;  1  C.  M.  &  R.  833. 

Variance  in  writ  of  capias  and  copy."]  The  writ  of  capias  itself  was 
against  Angel  Boxeius.  The  copy  of  the  capias  called  the  defendant 
Angel  Boxeius,  and  afterwards  referred  to  him  as  the  said  "Angel 
Boxein:" — Held,  sufficient.     Levy  v.  Boxeius,  4  Law  J.,  K.  B.  69. 

Where  a  copy  of  a  capias  directed  the  sheriff  to  take  the  body  of 
the  defendant,  "if  h  should  be  found  in  his  bailiwick:" — It  was 
held,  that  there  was  no  fatal  defect.  Sutton  v.  Burgess,  4  Law  J.,  Ex. 
109  ;  1  C.  M.  &  R.  770. 

Omission  of  the  words  "  the"  and  "  by"  in  the  copy  of  the  writ  of 
capias  served  on  the  defendant,  in  that  part  which  requires  the  sheriff 
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to  return  the  writ  immediately  after  ;  or  if  unexecuted  at  the  expiration 
of  four  months,  &c.,  or  sooner  if  required  "  by  order  of  the  court,  or 
5y  any  judge  thereof :" — Not  such  a  variance  as  will  entitle  the  de- 
fendant to  be  discharged  out  of  custody  on  entering  a  common  ap- 
pearance.    Pocock  V.  Mason,  4  Law  J.,  C.  P.  60 ;  1  Bing.  N.  S.  245. 

The  omission  of  immaterial  particulars  in  the  writ  of  capias  is  not 
an  irregularity  of  which  the  court  will  take  notice,  if  the  omissions  do 
not  alter  the  meaning  of  the  writ.     Forbes  v.  Mason,  3  Dowl.  104. 

Writ  of  capias  may  issue  into  a  different  county  than  where  defen- 
dant is  described  of]  A  writ  of  capias  may  be  issued  into  a  county 
different  from  that  in  which  the  writ  itself  describes  the  defendant  as 
resident ;  and  proceedings  to  outlawry,  founded  on  such  a  writ,  are 
regular.     Morris  v.  Davies,  4  Dowl.  317. 

An  alias  writ  of  capiasJ]  The  capias  need  not  be  returned  previously 
to  issuing  the  alias  writ.  Gregory  v.  Des  Anges,  3  Bing.  N.  S.  85  ;  3 
Scott,  534;  5  Dowl.  193. 

Amendment  of  writ  of  capias.']  A  judge  made  an  order  for  the 
arrest  of  the  defendant  for  4221.  The  capias  was  indorsed  for 
4221.  13s.  4d.  (the  real  amount  of  the  debt).  The  court  refused  to 
discharge  the  defendant  out  of  custody,  and  directed  the  writ  to  be 
amended,  on  payment,  by  the  plaintiff,  of  the  costs  of  the  application 
for  the  defendant's  discharge.     Plock  v.  Pacheco,  9  Mee.  &  W.  342. 

Amendment  of  ca.  sa.  in  the  description  of  the  judgment.']  A  writ  of 
ca.  sa.  erroneously  described  the  judgment  as  in  assumpsit  instead  of 
debt.  The  defendant  had  obtained  a  summons  to  set  aside  the  war- 
rant of  attorney  on  which  the  judgment  was  founded,  which  was  dis- 
missed, but  no  objection  was  then  taken  to  the  writ.  After  a  lapse  of 
more  than  a  year  from  the  date  of  the  writ  (no  sci.  fa.  having  been 
obtained),  the  defendant  having  moved  to  set  aside  the  writ,  and  the 
plaintiff  to  have  it  amended  : — Held,  that  it  was  amendable.  Bichiell 
V.  Wetherell,  10  Law  J.,  Q.  B.  345 ;  6  Jur.  366. 

Amendment  of  ca.  sa.  in  the  amount  of  the  judgment.]  Where  the 
amount  of  the  judgment  was  stated  incorrectly  in  the  body  of  a  writ 
of  ca.  sa.,  but  the  indorsement  was  right,  the  court  gave  leave  to 
amend  it  after  the  defendant  had  applied  to  set  it  aside.  Arnell  v. 
Wetherby,  1  C.  M.  &  R.  831  ;  4  Law  J.,  Ex,  123  ;  3  Dowl.  464. 

Amendment  of  writ  of  capias — discharge  of  defendant.]  A  defen- 
dant having  been  arrested  upon  a  capias  directed  to  the  sheriffs,  in- 
stead of  to  the  sheriff  of  Middlesex,  applied  to  a  judge  for  his  dis- 
charge. The  judge  refused  to  discharge  him,  and,  on  the  application 
of  the  plaintiff,  made  an  order  for  amending  the  writ  and  copy.  The 
defendant,  having  a])plied  to  the  court  to  rescind  the  judge's  order : — 
Held,  that  the  writ  was  properly  amended ;  that  neither  the  court  nor 
the  judge  had  power  to  amend  the  copy;  and  that  the  defendant  was 
entitled  to  his  discliarge,  on  the  ground  of  the  variance  between  the 
writ  as  amended  and  the  copy. 
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Qupere,  whether  the  defendant  could  be  again  arrested  upon  the 
writ  so  amended  by  the  judge.     Moore  v.  Mac/an,  16  Law  J.,  Ex.  57. 

A  second  writ  of  ca.  sa.  may  issue  where  the  first  was  irregular.'] 
Where  a  party  is  discharged  on  the  ground  of  the  writ  of  ca.  sa.  being 
irregular,  he  may  be  taken  again  on  a  fresh  writ.  Collins  v.  Beaumont, 
2  P.  &  D.  363 ;   and  Marchant  v,  Frankis,  2  Gale  &  D,  473, 

Duration  of  urit  of  ca.  sa.]  A  writ  of  ca.  sa,  may  be  executed 
more  than  a  year  after  its  date.     Greenshields  v.  ^j.arris,  9  Mee.  &  W. 

774. 

The  copy  of  a  writ  of  capias  must  be  dated.']  The  copy  of  a  writ  of 
capias  delivered  to  the  officer  is  bad,  if  the  date  is  omitted.  Smart  v. 
Johnson,  3  Mee.  &  W.  69;  6  Dowl.  90;  7  Law  J.,  Ex.  14;  and  Per- 
rinfjf  V.  Turner,  3  Dowl.  15,  B.  C. 

The  copy  served  of  a  writ  of  ca.  sa.  must  accord  with  the  original 
writ.l  The  provisions  of  the  stat.  2  Will.  4,  c.  39,  s.  4,  apply  to  cases 
where  a  defendant  is  arrested  under  a  judge's  order,  pursuant  to  stat. 
1  &  2  Vic.  c.  110,  s.  3.  Where,  therefore,  the  copy  of  a  ca.  sa.  issued 
under  the  latter  act  omitted  to  state  the  form  of  action  mentioned  in  the 
original  writ,  the  court  set  aside  the  service  of  the  copy  and  cancelled 
the  bail  bond,  although  it  properly  recited  the  form  of  action.  Copley 
and  another  v.  Medeiros,  2  Dowl.  &  L.  74 ;  8  Scott,  N.  S.  172  ;  and 
Cook  V.  Vaughan,  4  Mee.  &  W.  69  ;  7  Law  J.,  Ex.  219. 

Concurrent  writs.]  The  plaintiff  may  issue  concurrent  writs  of 
different  forms,  at  one  and  the  same  time,  provided  only  one  be  ex- 
ecuted.    Smith  V.  Johnson,  2  C.  M.  &  R.  350;  4  Dowl.  208. 

A  fi.  fa.  and  a  ca.  sa.  cannot  issue  and  be  in  force  concurrently, 
where  the  fi.  fa.  has  been  executed.  Hodgkinson  v.  Whalley,  2  C.  & 
J.  86;  2  Tyrw.  174  ;  1  Dowl.  298. 

A  writ  of  testatum  ca.  sa.  may  issue  before  the  original  ca.  sa.]  The 
venue  in  the  action  being  laid  in  Middlesex,  the  defendant  was  taken 
into  custody  upon  a  testatum  ca.  sa.  issued  into  Yorkshire,  before  any 
original  ca.  sa.  had  issued  into  Middlesex. 

An  original  writ  of  ca.  sa.  was  afterwards  issued  into  Middlesex, 
tested  before  the  testatum  ca.  sa.,  but  sealed  afterwards  : — Held,  no 
ground  for  setting  aside  the  testatum  ca.  sa.  for  irregularity.  Moss  v. 
Jaines,  1  Dowl.  &  L.  807,  C.  P. 

The  omission  of  an  original  ca.  sa.  is  no  objection  to  a  test.  ca.  sa. 
which  has  been  issued  without  the  former  writ,  although  issued  after 
an  application  is  made  to  set  aside  the  test.  ca.  sa.  Esdaile  v.  Davies, 
6  Dowl.  465. 

A  testatum  ca.  sa.  warranted  by  the  original  writ.]  Where,  the 
venue  being  in  Surrey,  final  judgment  was  signed  on  the  2nd  April, 
1840,  and  a  testatum  ca.  sa.  of  the  same  date  issued  into  Yorkshire, 
on  which  the  defendant  was  arrested  ;  an  original  ca.  sa.  into  Surrey, 
also  dated  the  2nd  April,  1840,  with  a  general  return  non  est  inventus 
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thereon,  was  held  sufficient  to  warrant  the  testatum.     Greenshields  v. 
Harris,  9  Mee,  &  W.  774  ;  2  Dowl.  N.  S.  272. 

Testatum  ca,  sa.  after  execution  offi.fa. — amendment.'\  In  an  action 
where  the  venue  was  laid  in  Yorkshire,  the  defendant  gave  a  cognovit, 
upon  which  judgment  was  subsequently  signed  in  March,  1840.  A 
writ  of  fi.  fa.  issued  into  Yorkshire,  under  which  the  debt  and  costs 
were  only  partly  satisfied.  On  the  6th  July,  a  ca.  sa.  for  the  residue 
issued  to  the  sherift'  of  Middlesex.  On  the  31st  August,  a  ca.  sa.  for 
the  residue  was  also  issued  into  Yorkshire,  under  which  the  defendant 
was  arrested,  but  discharged  from  custody  on  the  ground  of  privilege, 
on  the  26th  September  following.  On  the  7th  January,  1841,  the 
defendant  was  again  arrested,  under  the  Middlesex  writ  issued  in 
July,  that  writ  was  not  a  testatum  writ.  Upon  a  motion  to  discharge 
the  defendant  out  of  custody,  on  the  arrest  under  the  Middlesex  writ, 
on  the  ground  of  irregularity  : — Held,  first,  that  that  writ  should  have 
been  a  testatum  writ,  and  was  therefore  irregular ;  and  secondly,  that 
it  could  not  be  amended,  as  it  issued  previously  to  the  Yorkshire  writ, 
from  which  the  amendment  was  to  be  made.  Towers  v.  Newton,  10  Law 
J.,  Q.  B.  106. 

Concurrent  writs  of  execution.'\  Where  the  sheriff  had  withdrawn 
from  possession,  under  a  fi.  fa.,  in  consequence  of  the  defendant's 
having  informed  him  "  that  he  had  sold  the  goods  to  cheat  the  plain- 
tifl':" — Held,  that  he  might  take  the  defendant  under  a  ca.  sa.  for  the 
same  debt,  without  previously  returning  the  fi.  fa.  Knight  v.  Coleby, 
5  Mee.  &  W.  274. 

Writ  of  execution,  omission  of  date  of  judgment  in."]  The  court  will 
refuse  to  set  aside  judgment  for  the  omission  of  the  date  of  judgment 
in  the  writ  of  execution.     Stephens  v,  Fitzgerald,  11  Jur.  351. 

A  writ  of  fi.  fa.  issued  on  the  day  the  defendant  died,  irregular.^ 
Where  a  defendant  died  between  eleven  and  twelve  o'clock  in  the 
morning,  and  a  writ  of  fi.  fa.  was  sued  out  against  his  goods  between 
two  and  three  in  the  afternoon  of  the  same  day,  the  court  set  the  writ 
aside  as  irregular.     Chick  v.  Smith,  8  Dowl.  337. 

The  mandatory  part  of  a  writ  of  fi.  fa,  must  agree  with  the  judg- 
ment.^ Where  the  writ  commanded  the  sheriff,  "  that  he  cause  to  be 
made  a  certain  debt  of  269/.,  parcel  of  a  certain  debt  of  500/.,  which 
J.  C.  lately  recovered,"  &c.  : — Held,  an  irregularity,  for  which  the  court 
set  aside  the  writ  with  costs.    Cobboldv.  Chilver,  11  Law  J.,  C.  P.  173. 

A  summons,  calling  on  the  plaintiff  to  show  cause  why  a  writ  of 
fi.  fa.,  and  all  proceedings  thereon,  should  not  be  set  aside,  on  the 
ground  of  a  variance  between  the  amount  mentioned  in  the  mandatory 
part  of  the  writ,  and  the  amount  for  which  judgment  had  been  signed 
(according  to  the  incipitur  in  the  book  of  the  clerk  of  the  judgments), 
does  not  operate  as  a  stay  of  proceedings ;  and  therefore,  the  plaintiff 
having,  before  any  order  could  be  made  upon  such  summons,  entered 
and  completed  the  judgment  on  the  roll,  in  conformity  with  the  writ 
of  fi.  fa.,  a  judge's  order,  subsequently  made  to  set  aside  the  writ  for 
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irregularity,  was  rescinded  by  the  court.  Semble,  if  the  mode  in 
which  the  judgment  was  completed  was  irregular,  the  defendant  should 
have  moved  to  set  aside  the  judgment.  Phillips  v.  Birch,  11  Law  J., 
C.  P.  297. 

Although  the  time  of  entering  judgment  is  the  time  of  making  the 
entry  of  the  incipitur,  yet  the  incipitur,  strictly  speaking,  is  only  to  be 
regarded  as  instructions  for  drawing  up  the  judgment ;  and  a  variance 
between  the  sum  then  entered  up  and  the  sum  in  a  writ  founded  on  the 
judgment  is  immaterial,  if  the  latter  corresponds  with  the  sum  in  the 
judgment  roll. 

Where,  therefore,  judgment  was  signed  in  the  usual  way,  in  debt, 
for  the  aggregate  sum  in  all  the  counts,  and  a  writ  of  fi.  fa.  issued 
thereon  for  the  real  debt,  the  defendant,  having  obtained  a  summons 
to  show  cause  why  the  writ  should  not  be  set  aside  for  irregularity,  on 
account  of  the  variance,  the  i)laintift"  before  the  hearing  having 
carried  in  the  judgment  roll,  with  a  remittitur  damna  entered  on  it, 
for  the  difference  between  the  aggregate  sum  and  the  real  debt : — 
Held,  that  the  writ  could  not  be  set  aside  for  the  alleged  irregularity. 
King  v.  Birch,  11  Law  J.,  Q.  B.,  183. 

A  writ  of  ca.  sa.  having  issued  for  damages,  a  second  writ  cannot 
issue  for  the  costs.']  Where  upon  the  trial  of  an  action  of  trespass, 
the  jury  found  a  verdict  for  the  plaintiff  with  321.  damages,  and  the 
judge  granted  a  certificate  under  1  Will.  4,  c.  7,  s.  2,  for  speedy  exe- 
cution for  the  damages  recovered,  and  the  plaintiff  having  taxed  his 
costs,  issued  a  ca.  sa.  indorsed  to  levy  the  damages  only  and  not  the 
costs,  on  which  the  defendant  was  arrested  ;  and  having  paid  the 
amount  of  the  damages,  he  was  discharged  : — Held,  that  the  jilaintiff, 
by  such  arrest  for  the  damages  only,  was  precluded  from  issuing  a 
second  writ  for  the  costs ;  for  that  under  the  certificate  both  damages 
and  costs  might  have  been  included  in  the  writ ;  and  that  if  by  the 
certificate,  the  amount  of  the  execution  had  been  limited  to  a  portion 
of  the  damages  only,  the  plaintiff  should  have  sued  out  a  special  writ, 
reciting  the  certificate,  and  directing  the  levy  for  the  amount  of  such 
damages  only.  Smith  v.  Dickenson,  1  Dowl.  &  L.  155;  12  Law  J., 
Q.  B.,  314. 

Variance  of  writ  from  affidavit  to  hold  to  bail.]  Where  an  affidavit 
of  debt  described  the  plaintiff  as  "  W.  B.  the  younger,"  but  in  the 
capias  he  was  called  "  W.  B."  only,  his  father  bearing  the  same  name 
and  residing  in  the  same  town  as  himself: — Held,  that  the  writ  was 
bad,  but  the  court  allowed  the  plaintiff'  to  amend  it  on  payment  of 
costs,  on  the  ground  that  the  plaintiff'  might  suffer  a  detriment  if  the 
defendant  were  discharged  out  of  custody,  and  it  not  being  a  mere 
question  of  costs.     Bilton  v.  Clapperton,  9  Mee.  &  W.  473. 

The  affidavit  in  support  of  a  capias  described  the  plaintiff  as  **  J.  R. 
one  of  the  public  officers  of  the  Western  District  Banking  Company 
for  Devon  and  Cornwall  :"  in  the  writ  the  words  "for  Devon  and 
Cornwall "  were  omitted.  The  court  discharged,  without  costs,  a  rule 
for  discharging  the  defendant  out  of  custody  on  the  ground  of  the 
variance,  upon  the  plaintiff's  filing  a  fresh  affidavit,  omitting  those 
words  in  the  title.    Richards  v.  Dispraile,  9  Mee.  &  W.  459- 
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Arrest  under  a  ca.  sa.  in  a  wrong  county,  time  to  move  for  discharge.'] 
The  court  refused,  after  the  lapse  of  a  year,  to  discharge  a  party  who 
had  been  arrested  under  a  ca.  sa.  in  a  wrong  county,  although  he 
swore  that  he  was  not  aware  of  that  fact  until  ten  months  after  his 
arrest,  and  that  he  then  applied  immediately  for  his  discharge  to  a 
judge,  who  refused  to  interfere.  Greensldeld  v.  Pritchard,  8  Mee.  & 
W.  148. 

Error  in  copy  of  writ  of  capias  deliveredhy  the  ojicer.']  The  delivery 
by  the  officer  of  a  copy  of  a  writ  of  capias,  imder  the  statute  2  Will. 
4,  c.  39,  wherein  the  process  is  described  to  have  issued  in  the  reign 
of  Will.  4,  and  as  being  tested  in  the  reign  of  Victoria,  is  a  mere 
irregularity,  and  therefore,  an  application  for  setting  such  copy  aside, 
and  discharging  the  defendant  out  of  custody,  is  too  late,  if  made 
more  than  eight  days  after  the  arrest,  unless  the  delay  is  satisfactorily- 
accounted  for.  Brashaw  v.  Russell,  7  Law  J.,  C.  P.  18  ;  6  Dowl.  185  j 
5  Scott,  268. 

A  ca.  sa.  may  issue  on  judgment  pending  another  process.]  The 
plaintiff  having  obtained  final  judgment  in  a  cause  in  the  Court  of 
Exchequer,  afterwards  proceeded  for  the  same  cause  of  action,  by 
foreign  attachment  in  the  Lord  Mayor's  Court  in  London,  against  the 
defendant's  goods  ;  the  defendant  surrendered  himself  into  custody 
in  discharge  of  the  attachment ;  and  on  the  following  day,  whilst  he 
was  so  in  custody,  the  plaintiff  issued  a  ca.  sa.,  under  which  the 
defendant  was  detained : — Held,  that  the  ca.  sa.  was  not  irregular ; 
and  that,  the  plaintiff  having  abandoned  his  proceedings  in  the  Lord 
Mayor's  Court,  and  the  detendant  having  in  consequence  obtained 
judgment  of  non  pros,  thereon,  there  was  no  ground  for  his  discharge 
under  the  equitable  jurisdiction  of  the  court.  Chamberlayne  v.  Green, 
9  Mee.  &  W.  790, 

A  second  writ  ofji.fa.  cannot  issue  until  the  first  has  been  returned^. 
A  fi.  fa.  having  been  issued,  and  a  seizure  made,  it  was  agreed  that 
the  sheriff  should  withdraw  from  possession,  on  the  defendant's  pay- 
ing a  portion  of  the  debt  immediately,  and  the  remainder  by  monthly 
instalments,  and  that  in  default  of  payment,  the  plaintiff  should  be 
at  liberty  to  re-enter  into  possession.  A  part  of  the  debt  was  paid  ; 
but  failure  having  been  made  in  payment  of  the  first  instalment,  the 
plaintiff  issued  a  second  fi.  fa.  under  which  possession  was  taken  with- 
out returning  the  first : — Held,  that  the  first  writ  ought  to  have  been 
returned,  as  a  levy  had  been  made  under  it,  and  that,  therefore,  the 
second  fi.  fa.  was  irregular.  Chapman,  P.  0.  v.  Bowlby,  10  Law  J., 
Ex.  299;  8  Mee.  &  W.  249- 

The  sum  indorsed  on  writ  of  fi.fa.  must  agree  with  the  judgment.] 
The  sum  for  which  a  fi.  fa.  issues  must  agree  with  the  sum  recovered 
by  the  judgment ;  or  if  it  does  not,  the  variance  must  be  explained 
on  the  writ.  Therefore,  where  in  an  action  of  debt,  the  sum  reco- 
vered was  .'33,348/.  14s.  and  10/.  13s.  8ri.  for  costs,  and  the  sheriff  was 
directed  to  levy  3,348/.  15s.  8(/.,  the  sum  really  due,  and  10/.  13s.  8c/. 
for  costs,  the  court  set  aside  the  writ  for  irregularity.  Webber  v. 
Hutchins,  10  Law  J.,  Ex.  354  j  8  Mee.  &  W,  319. 
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Amendment  of  writ  of  fi.  fa.']  An  irregular  fi.  fa.  cannot  be  amended 
to  the  prejudice  of  tlie  intervening  rights  of  assignees.  Brooks  v. 
Hodgson,  7  Man.  &  G.  529. 

Sheriff's  return  to  a  writ  of  Ji.fa.'j  A  sheriff's  return  to  a  writ  of 
fieri  facias  must  state  the  value  of  the  goods.  Barton  v.  Gill,  1 
Dowl.  &  L.  593,  Ex. 

Scire  facias,  teste  of.']  A  writ  of  scire  facias  cannot  be  tested  in 
vacation,  notwithstanding  the  provisions  of  sec.  12  of  the  Uniformity 
of  Process  Act.     Seaton  v.  Heap,  5  Dowl.  247. 

Service  of  scire  facias  where  defendant  keeps  out  of  the  way.]  Where 
a  notice  of  scire  facias  was  left  with  a  person  who  represented  herself 
to  be  the  defendant's  housekeeper,  and  who  stated  that  the  defendant 
was  somewhere  in  London,  and  that  she  could  not  account  for  his 
absence  except  that  he  was  avoiding  legal  process,  the  court  granted 
a  rule  to  sign  judgment  for  non-appearance.  Dixon  v.  Thorold,  10 
Law  J.,  Ex.  303 ;  8  Mee.  &  W.  297. 

Service  of  sci.  fa.,  the  defendant  residing  abroad.]  On  a  motion  to 
issue  a  scire  facias;  to  revive  a  judgment  more  than  fifteen  years  old, 
it  appeared  on  affidavit  that  the  defendant  was  residing  in  America, 
A  letter  had  recently  been  received  from  him,  and  he  was  the  owner 
of  some  houses  in  Liverpool.  The  court  granted  a  rule  to  show 
cause  in  the  next  term,  notice  of  the  rule  to  be  stuck  up  in  the  office, 
and  to  be  served  on  the  defendant's  tenants  in  Liverpool.  Macdonald 
v.  Maclaren,  11  Mee.  &  W.  465. 

Scire  facias — setting  aside  for  irregularity.]  It  is  no  ground  for 
setting  aside  a  writ  of  sci.  fa.  as  irregular,  that  there  has  been  no 
return  to  an  alias  fi.  fa.,  issued  on  the  same  judgment,  although  some- 
thing has  been  done  under  that  writ,  because  this  may  be  the  sub- 
ject of  a  plea  to  the  sci.  fa.  Holmes  v.  Newlands,  Dav.  &  M.  642  ; 
5  Q.  B.,  634  ;   13  Law  J.,  Q.  B.  82. 

Scire  facias  on  judgment  seventeen  years  old,  on  affidavit  of  plaintiff's 
attorney.]  The  court  granted  a  rule  nisi  for  a  scire  facias  to  revive  a 
judgment  seventeen  years  old,  upon  the  affidavit  of  the  plaintiff's 
present  attorney,  stating  that  the  debt  and  costs  were  unpaid;  it  ap- 
pearing that  the  plaintiff's  (executors)  were  infants,  and  unable  to 
make  any  affidavit  on  the  subject.  Smith  v.  Mee,  13  Law  J.,  C.  P. 
121. 

Notice  of  a  scire  facias  may  be  served  abroad.]  Where  a  defendant 
was  resident  abroad,  at  Boulogne  in  France,  the  court  granted  leave 
to  sign  judgment  against  him  iipon  sci.  fa.,  on  an  affidavit  of  service 
of  notice  of  the  writ  upon  him  in  that  place.  Stockport  v.  Hawkins, 
1  Dowl.  &  L.  204,  Q.  B. 

Pleading  to  scire  facias.]  The  defendant  may  obtain  leave  to  plead 
several  matters  to  a  scire  facias  on  a  judgment.  Shaw  v.  Lord 
Alvanley,  2  Bing.  325. 
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A  plea  to  a  scire  facias  of  a  writ  of  error  pending  is  clearly  bad. 
Snook  V.  Mallock,  5  Ad.  &  E.  279,  K.  B. 

Return  to  scire  facias^udgment.']  After  returns  nihil  to  a  scire 
facias  judgment  cannot  be  signed,  unless  efforts  to  serve  be  sho\vn. 
Sabine  v.  Field,  1  C.  &  M.  466,  Ex. 

Amendment  of  writ  of  scire  facias  by  adding  name  of  official  assignee.'] 
Where  the  name  of  an  official  assignee  had  been  omitted  in  a  sci.  fa., 
on  a  judgment  confessed  to  the  bankrupt,  the  court  after  plea  pleaded 
gave  the  plaintiffs  leave  to  amend  by  inserting  his  name.  The  leave 
was  granted  on  payment  of  costs  of  the  apphcation  ;  and  it  is  the 
universal  condition  of  leave  to  make  such  an  amendment,  that  the 
defendant  shall  have  leave  to  plead  de  novo.  Holland  v.  Pkillips,  10 
Ad.  &  E.  149;  8  Law  J.,  Q.  B.  235  ;  2  P.  &  D.  336. 

Amendment  of  a  Christian  name  in  a  writ  of  scire  facias.']  The 
court  allowed  writs  of  scire  facias,  issued  in  a  different  Christian  name 
from  that  stated  in  the  judgment,  to  be  amended,  by  altering  it  to 
the  one  stated  in  the  judgment,  although  the  ca.  sa.  had  been  exe- 
cuted and  returned.     Thorpe  v.  Hook,  1  Dowl.  501,  B.  C. 

Scire  facias  against  personal  representative.]  Upon  a  return  of 
"  nihil"  to  writ  of  scire  facias  against  personal  representatives,  a  sci. 
fa.  may  be  sued  out  against  the  heir  and  terre-tenant  without  a  rule 
to  show  cause.     Wright  v.  Maddox,  10  Jur.  266,  Q.  B. 

Writ  of  scire  facias  against  a  member  of  a  company,  pleading  to.] 
In  a  declaration  in  scire  facias  against  a  member  of  a  company  formed 
under  letters  patent,  granted  under  the  provisions  of  1  Vic.  c.  73,  it 
is  not  necessary  to  aver  whether,  or  to  what  extent,  the  defendant's 
liability  is  limited  in  such  letters  patent,  according  to  the  power  given 
by  the  24th  section  of  the  act,  it  being  matter  to  be  shown  by  the  de- 
fendant's plea.  Neither  is  it  necessary  to  show  in  the  declaration 
that  the  defendant  was  a  member  at  the  time  the  cause  of  action 
accrued ;  it  is  enough  (where  the  original  action  was  assumpsit)  to 
state  that  he  was  a  member  at  the  time  the  promise  was  made. 

A  plea  that  the  defendant  at  the  commencement  of  the  suit  was 
not  liable  as  an  existing  or  former  member  of  the  company  is  a 
bad  plea. 

A  plea,  setting  out  matters  showing  that  the  company,  in  its  forma- 
tion, did  not  comply  with  the  directions  contained  in  the  fifth  section 
of  the  act,  is  a  bad  plea,  as  such  matters  might  have  been  pleaded 
to  the  original  action. 

A  plea,  setting  out  the  judgment  in  the  original  action,  v,'hich  was 
against  tlie  registered  officer  of  the  company,  on  a  bill  of  exchange 
drawn  and  indorsed  by  A.  D.  B.  as  agent  of  the  company,  and  assert- 
ing that  A.  D.  B.  did  not,  as  agent  of  the  defendant,  or  by  his  autho- 
rity, make  or  indorse  the  said  bill  of  exchange,  is  bad  for  the  same 
reason. 

A  plea,  that  the  original  action  was  brought  against  the  registered 
officer  for  a  demand,  on  which  neither  he  nor  the  defendant,  nor  the 
company,  were  by  law  liable,  and  that  such  registered  officer  and  the 


320  WRIT,  * 

plaintift'  well  knowing  the  premises,  the  registered  officer  fraudu- 
lently, and  by  connivance  with  the  plaintiff  suffered  judgment  by 
default,  in  order  and  with  intent  that  the  plaintiff  might  sue  for  and 
recover  the  amount  against  the  defendant ,  is  a  good  plea.  Phillipson, 
P.  0.  V.  Earl  of  Egremont,  14  Law  J.,  Q.  B.  25. 

Scire  facias  against  ier-tennnts.'\  The  rule  Hilary  term,  2  Will.  4, 
s.  79,  does  not|  apply  to  a  scire  facias  against  the  ter-tenants,  which 
can  only  be  founded  on  a  previous  scire  facias  against  the  personal 
representatives ;  and  a  rule  nisi  is,  therefore,  unnecessary,  though 
the  judgment  is  more  than  fifteen  years  old.  Wright  v.  Maddox, 
15  Law  J.,  Q.  B.  81. 

Motion  to  quash  a  writ  of  scire  facias.^  The  rule  for  quashing  a 
scire  facias  on  the  application  of  the  plaintiff  after  appearance  and 
before  plea  is  nisi  in  the  first  instance,  although  on  the  terms  of  pay- 
ing costs.     Ade  V.  Stubbs,  4  Dowl.  282. 

A  scire  facias  not  necessary  if  ca.  sa.  has  issued  within  a  year.^  A 
defendant  may  be  taken  in  execution  after  the  expiration  of  a  year 
from  the  judgment,  upon  a  ca.  sa.  sued  out  within  the  year,  although 
not  returned  and  filed  within  the  year ;  and  no  scire  facias  is  neces- 
sary in  such  case.     Simpson  v.  Heath,  5  Mee.  &  W.  631. 

A  scire  facias  is  not  necessary  where  final  jjrocess  had  been  issued, 
though  not  returned.']  If  final  process,  which  is  now  returnable  upon 
execution,  be  duly  issued  within  a  year  and  a  day  of  the  time  of 
signing  final  judgment,  and  remain  in  the  hands  of  the  sheriff  un- 
executed, fresh  process  may  be  issued  at  any  time  afterwards,  without 
previously  returning  the  first,  or  suing  out  a  sci.  fa. 

Where,  therefore,  final  judgment  was  signed  in  June,  1843,  and  a 
ca.  sa,  forthwith  issued  against  the  two  defendants,  one  of  whom  was 
arrested,  and  discharged  under  the  Insolvent  Act,  whilst  the  writ 
remained  unexecuted  against  the  other  : — Held,  that  a  writ  of  fi.  fa. 
was  regularly  issued  in  1846,  against  such  other  defendant,  although 
no  scire  facias  was  previously  issued,  nor  any  return  made  to  the 
writ  of  ca.  sa.  Franklin  v.  Hodgskinson,  10  Jur.  249,  Williams, 
J. ;  15  Law  J.,  Q.  B.  132. 

Signing  judgment  on  scire  facias.']  The  court  will  permit  judg- 
ment to  be  signed  on  a  scire  facias  after  eight  days  from  the  return, 
where  the  defendant  resides  abroad,  he  having  had  reasonable  notice 
of  the  proceedings.  Weatherhead  v.  handles,  5  Dowl.  189;  3  Scott, 
406. 

Writ  of  venditioni  exponas — order  to  return.]  The  writ  of  vendi- 
tioni exponas  is  a  branch  of  the  writ  of  fieri  facias,  not  a  distinct  pro- 
cess ;  and  therefore,  a  judge  has  power  in  vacation,  under  2  Will.  4, 
c.  39,  s.  15,  to  order  the  sheriff  to  return  such  writ,  and  an  attach- 
ment may  be  obtained  for  disobedience  to  such  order,  pursuant  to 
the  rule  of  M.  T.,  3  Will.  4,  s.  13.  Hughes  v.  Rees,  4  Mee.  &  W. 
468. 


WRIT.  321 

Writ  of  inquiry  in  debt,  not  necessary.']  An  inquiry  is  not  essential 
in  debt,  unless  it  appear  clearly  that  the  amount  must,  from  the 
nature  of  the  contract,  be  uncertain.  Weald  v.  Brown,  2  C.  &  J. 
672. 

Writ  of  inquiry,  when  necessary.']  Where  a  plaintiff  has  obtained  a 
judgment  non  obstante  veredicto,  he  may  execute  a  writ  of  inquiry 
without  leave  of  the  court.     Shephard  v.  Hulls,  2  Dowl.  453. 

"Where  a  defendant  has  suffered  judgment  by  default,  in  an  action 
for  calls  on  shares  in  a  railway  company,  on  which  interest  is  also 
claimed,  pursuant  to  the  provisions  of  the  act  of  parliament,  the  court 
will  not  grant  a  rule  to  compute,  but  will  direct  a  writ  of  inquiry  to 
be  executed,  Cheltenham  and  Great  Western  Railway  v.  Fry,  7  Dowl. 
616,  B.  C. 

Writ  of  accedas  ad  curium.]  This  writ  does  not  lie  from  a  court  of 
requests  to  the  superior  courts  at  Westminster.  Bates  v.  Turner,  10 
Moore,  32. 

Writ  of  elegit — sheriff's  return.]  The  sheriff's  return  to  an  elegit 
stated  the  debtor  to  be  seised  in  fee  "of  and  in  a  dwelling-house  and 
farm,  with  the  appurtenances,  commonly  called  or  known  by  the  name 
of  Pen-y-rorsedd,  containing,  by  estimation,  nineteen  acres,  situate," 
&c.  In  ejectment,  by  the  elegit  creditor,  it  appeared  that  the  farm  was 
called  indifferently  by  the  names  of  Pen-y~rorsedd  and  Rhos  farm, 
and  was  in  extent  about  thirty  acres,  having  upon  it  a  farm-house  and 
two  cottages  : — Held,  that  the  return  was  sufficient  to  entitle  the  lessor 
of  the  plaintiff  to  recover  the  whole.  Doe  d.  Roberts  v.  Parry,  13 
Mee.  &  W.  350  ;  2  Dowl.  &  L.  430. 

Writ  of  habeas  corpus  to  charge  plaintiff  in  custody  with  costs  of 
nonsuit.]  A  writ  of  habeas  corpus  lies  to  bring  up  a  plaintiff  already 
in  custody,  or  order  to  charge  him  in  execution  for  costs  of  a  nonsuit: 
No  affidavit  necessary.     Furnival  v.  Stringer,  5  Dowl.  195,  C.  P. 

Writ  of  habeas  corpus,  costs  of  opposing  discharge  U7ider.]  Where  a 
party,  being  in  custody  for  contempt  for  not  putting  in  an  answer  to  a 
bill  in  equity,  applied  to  the  court  for  a  writ  of  habeas  corpus  ad  sub- 
jiciendum, and  the  court  granted  the  writ,  and  directed  notice  thereof 
to  be  given  to  the  plaintiff  in  the  cause,  who,  upon  the  return  of  the 
writ,  opposed  the  prisoner's  discharge,  and  he  was  remanded  to  his 
former  custody  :— Held,  that  the  court  had  no  authority  to  give  the 
plaintifi'  costs.     In  re  Cobbett,  14  Mee.  &  W.  175. 

Writ  of  subpcena  duces  tecum,  date  of.]  A  writ  of  subpoena  duces 
tecum,  bearing  date  out  of  term  : — Held,  void;  being  a  judicial  pro- 
ceeding, it  must  be  issued  whilst  the  court  is  sitting.  Edgellv.  Cur- 
ling, 2  Dowl.  &  L.  600. 

Writ  directed  to  the  coroner.]  Where  a  writ  is  directed  to  the 
coroner,  it  need  not  appear  that  the  sheriff  is  a  party.  Bastard  v. 
Trutch,  3  Ad.  &  E.  451  ;  4  Dowl.  6. 
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Actions  triable  under  writs  of  irial.l  An  action  of  assumpsit  for  not 
returning  goods  let  to  hire  by  the  plaintiti"  to  the  defendant,  in  which 
the  damages  laid  in  the  declaration  are  under  20/.,  is  not  within  the 
writ  of  trial  clause  (s.  17)  in  the  3  &  4  Will.  4,  c.  42.  And  where  such 
an  action  had  been  tried  before  the  under-sheriff,  the  court  set  aside 
the  writ  of  trial  and  the  subsequent  proceedings.  Collis  v.  Groom,  3 
M.  &  G.  850;  4  Scott,  N.  R.  574. 

Detinue,  where  the  article  sought  to  be  recovered  is  stated  to  be  of 
the  value  of  20/.,  may  be  tried  before  the  sheriff  under  3  &  4  Will.  4, 
c.  42,  s.  17.   Walker  V.  Needham,  3  Man,  &  G.  557  ;  4  Scott,  N.  R.  222. 

In  order  to  raise  the  question  whether  a  case  is  triable  before  the 
sheriff,  the  proper  motion  is  not  for  a  new  trial,  but  to  set  aside  the 
writ  of  trial  and  the  proceedings  thereon.     lb. 

Indebitatus  assumpsit,  if  not  for  unliquidated  damages,  may  be  tried 
before  a  sheriff.']  In  an  action  of  indebitatus  assumpsit,  for  arrears  of 
salary  due  to  plaintiff  as  chorus  master  at  a  theatre,  and  for  salary  due 
to  plaintiff  for  his  services  as  a  performer  at  the  same  theatre,  and  on 
an  account  stated  ;  it  appeared,  that  the  action  was  brought  for  arrears 
of  salary,  from  which  defendant  claimed  to  make  certain  deductions, 
(the  plaintiff  denying  his  right  to  do  so,)  and  for  a  week's  salary,  con- 
sequent on  a  dismissal  without  a  week's  notice,  and  for  certain  per- 
formances as  an  actor  in  certain  parts  undertaken  at  a  short  notice, 
and  respecting  which  there  was  no  agreement  as  to  the  rate  of  remu- 
neration. The  particulars  of  demand  claimed  a  sum  of  19/.  185.  6d., 
and  consisted  of  various  items  of  the  description  above-mentioned,  but 
contained  no  claim  for  unliquidated  damages : — Held,  that  this  was 
not  an  action  for  unliquidated  damages,  and  therefore  might  be  tried 
before  the  sheriff,  pursuant  to  the  3  &  4  Will.  4,  c,  42,  s.  17.  Hatton 
V.  Macready,  2  Dovvl.  &  L.  5,  Q.  B. 

Requisites  in  the  form  of  a  tvrit  of  trial.]  An  action  was  entered  to 
be  tried  before  the  sheriff,  in  which  two  issues  were  joined.  The 
plaintiff  dehvered  the  issue  in  the  form  required  by  Reg.  Gen.  H.  T. 
4  Will.  4,  but  omitted  the  teste  of  the  writ  of  trial,  as  well  as  the  day 
of  its  return.  The  issue  also  stated  the  writ  as  commanding  the 
sheriff  to  summon  the  jury  to  try  the  issue  instead  of  the  issues.  A 
rule  nisi  having  been  obtained  in  term,  "  to  set  aside  the  issue  and 
notice  of  trial,  or  why  the  issue  should  not  be  amended  at  the  plain- 
tiff's costs:" — Held,  first,  that  there  was  an  irregularity  in  the  issue 
for  omitting  to  state  the  dates. 

Held,  secondly,  that  it  was  also  irregular  in  commanding  the  sheriff 
to  summon  the  jury  to  try  the  issue  instead  of  the  issues  ;  that  such 
irregularity  must  be  amended  at  the  plaintiff's  costs,  but  that  the 
notice  of  trial  might  be  allowed  to  stand  good. 

Held,  thirdly,  that  the  defendant  was  at  liberty  to  make  this  appli- 
cation to  the  court,  and  was  not  compelled  to  make  it  at  chambers  in 
term  time.  Dennett  v.  Hardy,  2  Dowl.  &  L.  484;  14  Law  J.,  Q.  B. 
12  ;  9  Jur.  135,  B.  C— Patteson,  J. 
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Where  there  are  several  issues  joined  in  a  cause,  and  a  writ  of  trial 
directs  a  jury  to  be  summoned  to  try  "  the  issue,"  this  is  an  irregu- 
larity which  is  waived  by  the  defendant's  appearance  at  the  trial. 
Towers  v.  Turner,  15  Law  J.,  C.  P.  249. 

An  under-sheriflF  cannot  amend  the  record  by  substituting  the  word 
"issues"  for  "issue"  in  the  writ  of  trial.  Alexander  \.  Roland,  11 
Jur.  44,  Q.  B. 

Writ  of  trial  cannot  issue  if  the  sum  indorsed  exceed  20?.  although 
the  particulars  claim  less.]  A  writ  of  trial  cannot  issue  under  3  &  4 
Will.  4,  c.  42,  s.  17,  where  the  sum  indorsed  on  the  writ  exceeds  20l., 
although  a  sum  less  than  20/.  is  claimed  by  the  particulars.  And  the 
court  will  not  amend  the  writ,  by  reducing  the  sum  indorsed  to  the 
amount  mentioned  in  the  particulars,  but  will  set  aside  the  writ,  Gos- 
lin  V.  Cotterell,  14  Mee.  &  W.  71 ;  2  Dowl.  &  L.  893. 

This  case  over-rules  Fordsham  v.  Round,  4  Dowl.  569. 

Order  for  writ  of  trial,  when  to  be  applied  for.]  A  judge's  order 
for  a  writ  of  trial  ought  to  be  obtained  before  the  delivery  of  the  issue. 
Dennett  v.  Hardy,  2  Dowl.  &  L.  484. 

And  the  court  will  not  interfere  with  the  discretion  of  a  judge  at 
chambers  as  to  granting  or  refusing  a  writ  of  trial.  Davies  v.  Lloyd, 
1  Tyrw.  &  G.  28;  4  Dowl.  478. 

Variance  in  the  dates  of  the  writ  of  trial  and  the  issue.]  Where,  on 
the  trial  of  a  cause  under  a  writ  of  trial,  it  appeared  that  there  was  a 
variance  between  the  dates  in  the  writ  of  trial  and  in  the  issue,  and 
such  variance  was  amended  by  a  judge's  order  after  the  trial,  the  court 
would  not  allow  the  defendant  (who  had  proceeded  in  his  defence 
after  taking  the  objection  at  the  trial)  afterwards  to  object  that  such 
amendment  could  not  be  made,  and  that  the  proceedings  were  irre- 
gular.    Farwig  v.  Cockerton,  3  Mee.  &  W.  l69. 

Where  the  issue  delivered  to  the  defendant  omitted  to  mention  the 
date  of  the  writ  of  summons,  and  the  writ  of  trial  was  found  to  con- 
tain such  date : — Held,  that  such  variance  between  the  issue  and  the 
writ  of  trial  was  material ;  and  that  the  latter  and  all  proceedings 
upon  it  should  be  set  aside.  Held,  also,  that  the  plaintiff's  attorney 
had  no  right  to  insert  the  date  of  the  writ  of  summons,  omitted  in  the 
issue  in  the  writ  of  trial ;  but  that,  in  case  of  mistake,  he  should  have 
applied  to  a  judge  to  amend  the  writ  of  trial.  BUssett  v.  Tenant,  7 
Law  J.,  C.  P.' 108  ;  4  Bing.  N.  C.  168 ;  5  Scott,  479. 

Variances  in  dates  of  issue  delivered  and  the  writ  of  trial.]  A  writ 
of  trial  was  tested  on  the  14th  of  February,  returnable  on  the  16th  of 
January  next.  Notice  of  trial  was  given  for  the  l6th  of  February,  on 
which  day  the  cause  was  made  a  remanet.  The  plaintiff  then  re- 
sealed  the  writ  of  trial,  and  inserted  the  2 1st  of  February  as  the 
return  day.  The  cause  on  that  day  was  called  on,  and  a  verdict  taken 
for  the  plaintiff;  the  defendant  retiring  from  the  court,  and  refusing 
to  take  any  part  in  the  proceedings.  The  issue  delivered  by  the  plain- 
tiff did  not  correspond  with  the  writ  of  trial,  either  in  the  date  of  the 
teste  or  return  :— Held,  that  the  above  alteration  and  variances  were 
simply  irregularities,  and   that   the   defendant  was  bound  to  come 
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promptly,  in  onler  to  take  advantage  of  them,     Thomas  v.  Stannaway, 
2  Dowl.  &  L.  HI,  Q.  B. 

Or  where  the  date  of  the  writ  of  summons  is  wholly  omitted.  Far- 
wig  V.  Cockerton,  6  Dowl.  337- 

Amendment  of  copy  of  issue  of  ivrit  of  trial.']  Where  the  copy  of 
the  issue,  delivered  to  the  defendant,  was  dated  1839,  instead  of  1840, 
and  blanks  were  left  for  the  date  of  the  teste  and  return  of  the  writ 
of  trial,  the  writ  itself  and  the  roll  beiufj  correct,  the  trial  having 
taken  place  under  protest,  the  court  allowed  an  amendment  on  pay- 
ment of  costs.  Watts  V.  Ball,  9  Law  J.,  C.  P.  2S2  ;  1  Scott,  N.  R. 
173;  8  Dowl.  589. 

Writ  of  trial — informalities  in  issue.~\  Where  the  date  of  the  writ  of 
summons,  and  the  recital  of  the  writ  itself,  were  omitted  in  the  issue, 
but  the  writ  of  trial  was  correct  in  these  particulars,  and  the  defendant 
at  the  trial  protested  against  the  irregularity,  and  refused  to  take  any 
part  in  the  proceedings ;  a  rule  afterwards  obtained,  to  set  aside  the 
issue,  and  all  subsequent  proceedings  was  discharged  with  costs,  on 
the  ground  that  the  defendant  ought  to  have  returned  the  issue  when 
delivered,  or  apphed  before  the  trial  to  set  it  aside.  Cooze  v.  Neu- 
meyen,  9  Mee.  &  W.  290. 

Objecting  to  a  wrong  summoning  of  the  jury  on  icrit  of  trial.~\  After 
verdict  in  a  cause  tried  before  the  sheriff  under  a  writ  of  trial,  the 
court  will  not  entertain  an  objection  which  was  not  made  at  the  trial, 
that  the  jury  was  wrongly  summoned,  and  was  composed  of  persons 
who  were  not  on  the  jury  list  for  the  county.  Kingston  v.  Groom,  1 1 
Mee.  &  W.  82G. 

Amendment  of  informalities  in  a  writ  of  trial]  Where  the  issue  and 
writ  of  trial  were  informal  in  the  following  respects  : — 1.  That  the  date 
of  the  writ  of  summons  did  not  appear  in  the  writ  of  trial;  2.  That 
the  issue  did  not  recite  any  writ  of  summons  or  award  of  venire;  3. 
That  the  award  of  venire,  in  the  writ  of  trial,  stated  the  debt  to  be 
above  20/.  ;  4.  That  the  writ  of  trial  bore  no  date ;  and  5.  That  it  did 
not  recite  when  and  out  of  what  court  it  issued  :  the  defendant  having 
ajjpeared  at  the  trial  without  objection,  and  a  verdict  having  been 
found  for  the  plaintiff,  the  court  refused  to  set  aside  the  proceedings, 
but  directed  that  the  writ  of  trial  should  be  amended,  the  plaintiff 
paying  the  costs  of  the  amendment  and  of  the  application  to  set  aside 
the  proceedings.     Emery  v.  Howard,  9  Mee.  &  W.  108. 

Where  the  errors  objected  to  in  the  writ  of  trial,  as  the  teste  being 
in  blank,  and  the  writ  returnable  immediately,  were  amendable  if 
applied  for  : — Held,  that  the  defendant,  by  appearing  at  the  trial  with- 
out objection,  had  waived  them.     Masters  v.  Davy,  2  Dowl.  N.B.  340. 

Making  vp  the  issue  for  writ  of  trial.]  In  the  issue  the  signature 
of  counsel  to  the  pleadings  need  not  be  inserted. 

In  an  issue  delivered  under  a  judge's  order  for  a  trial  before  the 
sheriff,  under  the  stat.  3&  4  Will.  4,  c.  42,  the  date  of  the  teste  of 
the  writ  of  trial  should  be  inserted,  although  the  writ  has  not,  in  fact. 
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issued ;  but  it  is  not  necessary  to  state  the  day  on  which  it  will  be 
returnable. 

Where  an  issue  omits  to  mention  the  date  of  the  teste  of  the  writ 
of  trial,  the  proper  course  is  for  the  defendant  to  apply  to  a  judge  to 
amend  the  issue  at  the  cost  of  the  plaintiff,  and  not  to  apply  to  the 
court  to  set  aside  the  issue  and  notice  of  trial.  JejJ'eries  v.  Yublonski, 
15  Law  J.,  C.  P.  213. 

The  issue  delivered,  with  notice  of  trial  before  the  sheriff,  need  not 
contain  the  date  of  the  venire: — Semble,  per  Tindal,  C.J. — it  need 
not  contain  the  venire  at  all.     IVilson  v.  JSesbitt,  11  Law  J.,  C.  P.  206. 

The  issue  being  left  in  blank,  for  the  teste  and  return  of  the  writ  of 
trial,  is  a  mere  irregularity,  objection  to  which  must  be  taken 
promptly,  and  where  eight  days  had  elapsed  pending  negotiations  : — 
Held,  too  late  to  take  advantage  of  the  defect.  Pearl  v.  Hughes,  2 
M.  G.  &  S.  346. 

Notice  of  trial  in  inferior  court.']  A  notice  of  trial  in  an  inferior 
court  of  record  is  insufficient  unless  it  specify  the  day  of  trial.  Far- 
mer V.  Mountford,  9  Mee.  &  W.  100. 

The  sheriff  has  power  to  amend  at  a  triaLl  The  sheriff  has  power 
under  the  stat.  3  &  4  \Vill.  4,  c.  12,  to  direct  an  amendment  as  well 
as  a  judge  at  jSisi  Prius.     Hill  v.  Salt,  2  C.  &  M.  420. 

And  if  he  does  not  exercise  that  power  the  court  will  direct  a  new 
trial.     Hiygins  v.  Nichols,  7  Dowl.  551, 

Amendment  of  the  date  of  the  writ  of  summons  in  the  writ  of  irial.l 
A  misrecital  of  the  date  of  the  writ  of  summons  in  the  writ  of  trial 
may  be  amended.     Percivallv.  Connell,  5  Scott,  91 ;  6  Dowl.  68. 

Amendment  of  writ  of  trial  in  return  of  the  writ.]  If  a  cause  be 
tried  before  the  sheriff  after  the  return  of  the  writ  of  trial,  the  latter 
may  be  amended.     Sherman  v.  Tinsley,  4  Scott,  286,  C.  P. 

The  contrary  was  held  in  Mortimer  v.  Freedy,  3  Mee.  &  W.  602. 
See  p.  326. 

Postponement  of  trial  before  the  sheriff.]  The  sheriff  has  no  power 
to  put  off  the  trial,  the  proper  course  is  to  ajjply  to  a  judge.  Pack- 
ham  V.  Newman,  1  C.  M.  &  R.  584  ;  3  Dowl.  l65. 

Where  a  trial  before  the  sheriff  does  not  take  place  on  the  appointed 
day,  but  on  one  subsequent,  it  is  not  necessary  to  have  the  writ  of 
trial  re-sealed  unless  the  return  day  be  passed  belore  the  trial.  Chand- 
ler V.  Bezward,  2  Mee.  &  W.  205  ;  6  Law  J.,  E.x.  66  ;  5  Dowl.  311. 

Return  of  writ  of  trial]  Where  the  writ  of  trial,  issued  on  the 
3rd  of  January,  was  made  returnable  on  the  first  day  of  Easter  term, 
and  the  trial  was  had  on  the  iGth  of  January,  and  the  verdict  found 
for  the  defendant ;  the  court,  on  the  defendant's  motion,  ordered  the 
sheriff  to  return  the  writ  forthwith.  Billing  v.  Railton,  2  Dowl.  &  L. 
771. 

Date  of  the  return  in  a  writ  of  trial  must  be  subsequent  to  the  trial] 
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A  writ  of  trial  was  directed  to  be  tried  in  the  Sheriff's  Court,  Lon- 
don, returnable  on  the  19th  of  January.  A  court  was  holden  on  the 
18th,  which  was  adjourned  to  the  20th,  on  which  day  the  cause  was 
tried  : — Semble,  that  this  was  a  mis-trial,  and  that  application  ought  to 
have  been  made  to  a  judge  to  have  the  time  extended.  Mortimer  v. 
Preedy,  3  Mee.  &  W.  GO'2. 

Writ  of  trial  irregular  in  directing  the  recorder  of  a  borough  to  sum- 
mon a  jury  of  his  county.']  A  writ  of  trial  issued,  directed  to  the 
recorder  of  the  Court  of  Pleas  of  the  borough  of  Northampton,  com- 
manding him  to  summon  a  jury  of  his  county,  duly  qualified  accord- 
ing to  law,  to  try  the  issue  joined  between  the  parties.  The  cause 
was  tried  by  a  jury  of  persons  resident  within  the  borough,  and  not 
in  the  list  of  jurors  for  the  county  of  Northampton,  although,  as  it 
was  alleged,  duly  qualified  to  be  so  : — Semble,  that  the  writ  was 
irregular  in  requiring  the  recorder  to  summon  a  jury  from  the  county  j 
but,  held,  that,  at  all  events,  it  had  not  been  regularly  obeyed,  the 
jury  not  having  been  taken  from  the  county  list.  Farmer  v.  Mount- 
fort,  8  Mee.  &  W.  266. 

Where  the  writ  directed  the  recorder  of  a  borough  to  summon  a 
jury  of  the  borough,  duly  qualified  according  to  law: — Held,  regular. 
Farmer  v.  Mountford,  9  Mee.  &  W.  100. 

Trial  by  proviso  on  writ  of  trial.']  Where  a  cause  is  by  a  judge's 
order  directed  to  be  tried  before  the  sheriff,  under  3  &  4  Will.  4,  c.  42, 
s.  17,  and  the  plaintiff  neglects  to  proceed  to  trial,  the  defendant  may 
take  the  cause  down  by  proviso,  even  although  it  has  been  once  tried, 
the  court  having  granted  a  new  trial.  Harrison  v.  Sutton,  12  Mee.  & 
W.  307  ;  1  Dowl.  &  L.  471  ;  13  Law  J.,  Ex.  83. 

After  countermand  of  notice  of  trial  the  writ  of  trial  must  be  re-sealed.] 
Where  a  writ  of  trial  was  obtained,  and  notice  of  trial  was  given  for 
the  31st  of  January,  which  was  afterwards  countermanded,  and  fresh 
notice  was  given  for  the  28th  of  February,  which  was  also  counter- 
manded, but  the  cause  was  eventually  tried  on  the  5th  of  March, 
under  a  new  notice,  and  the  writ  was  re-sealed,  with  a  view  to  trial  on 
the  31st  of  January  and  the  28th  of  February,  but  was  not  re-sealed 
for  the  5th  of  March,  and  the  trial  was  had  without  such  re-sealing  : 
— Held,  that  the  trial  was  void,  and  must  be  set  aside ;  that  the  writ 
aflforded  no  authority  for  such  trial;  that  the  fact  of  the  defendant 
having  appeared  at  the  trial,  and  defended  the  action,  was  immaterial, 
for  that  the  objection  was  one  which  could  not  be  waived.  Held,  also, 
that  the  objection  could  not  be  cured  by  amendment ;  and  that,  as  the 
validity  of  a  writ  only  takes  effect  from  the  actual  date  of  its  being 
sealed  or  re-sealed,  the  objection  was  not  cured  by  the  writ  being  re- 
sealed  ou  the  11th  of  March,  after  the  trial  had  been  had. 

If  there  is  an  amendable  error  patent  upon  a  writ  of  trial,  and,  not- 
withstanding such  error,  the  defendant  appears  at  the  trial  and  de- 
fends the  action,  the  objection  on  the  ground  of  such  error  is  waived ; 
but  if,  on  the  other  hand,  the  error  is  not  on  the  face  of  the  writ,  but 
ascertainable  only  by  the  knowledge  of  some  additional  fact,  the  de- 
fendant does  not  waive  it  by  going  on  with  his  defence.  Ashburton  v. 
Sykes,  1  Dowl.  &  L.  133,  Q.  B. 
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Nonsuit  on  writ  of  trial.'}  The  sheriflF  has  the  same  power,  as  to 
directing  a  nonsuit,  as  a  judge  at  Nisi  Prius  in  an  ordinary  case. 
Watson  V.  Abbott,  2  C.  &  M,  150;  4  Tyrw.  64;  2  Dowl.  215. 

Where  the  under-sheriff  had  not  stated  in  his  notes  that  he  had 
given  leave  to  move  to  enter  a  nonsuit,  the  court  refused  a  motion  for 
that  purpose,     Beverley  v,  Walter,  8  Dowl,  418, 

On  referring  a  cause  on  a  writ  of  trial,  no  power  to  enter  a  verdict.} 
Where,  on  the  trial  of  a  cause  before  the  under-sheriiF,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  reference,  both  parties  consenting 
that  the  arbitrator  should  have  power  to  order  a  verdict  to  be  entered 
for  either  party,  the  court  set  aside  the  verdict  and  judgment,  but  not 
the  award,  on  the  ground  that  the  parties  had  no  authority  to  consent 
to  a  verdict  being  so  entered,  Wilson  and  Wife  v.  Thorpe,  6  Mee.  &W. 
721  ;  9  Law  J.,  Ex,  232  ;  and  Harrison  v.  Greenwood,  9  Jur,  1098, 
Q.  B,;  15  Law  J,,  Q.  B.  92;  3  Dowl.  &  L.  353. 

Suggestion  on  record  for  costs — trial  before  the  sheriff.}  The  defen- 
dant is  entitled  to  enter  a  suggestion  for  costs  under  the  Tower  Hamlets 
Court  of  Requests  Act,  23  Geo.  2,  c,  30,  and  need  not  plead  the  statute  ; 
and  it  makes  no  difference  that  the  cause  was  tried  before  a  judge  who 
is  not  competent  to  certify  that  there  was  a  reasonable  cause  of  action 
for  40s.,  under  the  8th  section  of  that  act.  Capes  v.  Jones,  10  Jur. 
393,  C,  P. 

Suggestion  on  the  roll  to  deprive  plaintiff  of  costs  in  a  trial  before  the 
sheriff.}  In  an  action  tried  before  the  under-sheriff: — Semble,  the 
defendant  has  the  same  time  to  enter  a  suggestion  on  the  roll,  to  de- 
prive the  plaintiff  of  costs,  under  a  Court  of  Requests  Act,  as  he  had 
to  move  for  a  new  trial.  Where  the  trial  took  place  before  the  under- 
sheriff  of  Middlesex,  in  term,  on  the  23rd  January,  and  the  notice  of 
taxation  was  given  on  the  25th,  and  the  taxation  and  final  judgment 
signed  on  the  26th,  a  rule  obtained  on  the  same  day,  but  not  served 
until  the  27th,  to  deprive  the  plaintiff  of  costs,  under  a  Court  of 
Requests  Act,  was  held  sufficiently  in  time.  Garratt  v,  Babington, 
1  Dowl.  &  L.  820,  Q.  B. 

Where  a  cause  is  tried  by  writ  of  trial,  and  execution  issued  in  vaca- 
tion, the  defendant  may  apply  in  the  ensuing  term  to  enter  a  sugges- 
tion to  deprive  the  plaintifi"  of  costs,  and  it  is  not  necessary  that  there 
should  be  a  previous  order  to  stay  proceedings.  Johnson  v.  Veal,  7 
Dowl.  487,  Ex. 

Hence,  an  application  to  enter  a  suggestion  on  the  roll,  under  the 
Middlesex  County  Court  Act,  for  costs,  may  be  made  as  well  in  a  case 
tried  before  the  sheriff  as  in  a  case  tried  in  one  of  the  superior  courts. 
Forbes  v.  Simmons,  9  Dowl.  37,  Q.  B, 

A  defendant,  by  consenting  to  a  cause  being  tried  before  the  sheriff, 
under  the  Writ  of  Trial  Act,  knowing  at  the  time  that  he  was  liable  to 
be  sued  in  a  local  court  only,  does  not  thereby  waive  his  right  to  claim 
costs  from  the  plaintiff  upon  his  recovering  less  than  bl.  Shaw  v. 
Oates,  4  Dowl.  720,  B.  C. 

The  defendant  is  entitled  to  have  a  suggestion  entered  under  a 
Court  of  Requests  Act,  and  it  is  no  waiver,  though  the  cause  was 
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tried  before  the  sheriff  by  the  defendant's  consent,  and  though  the 
motion  for  that  purpose  was  not  made  till  after  the  costs  had  been 
taxed,  final  judgment  signed,  and  execution  issued.  Bond  v.  Bailey, 
3  Dowl.  SOS.  Ex. 

The  defendant  held  not  to  preclude  himself  from  the  benefit  of  en- 
tering a  suggestion,  under  the  Birmingham  Court  of  Requests  Act,  by 
plea  of  payment  into  court,  or  having  consented  to  an  order  for  trial 
before  the  under-sheriff.     Turner  v,  Barnard,  5  Dowl.  170,  B.  C. 

Signing  judgment  and  taxing  costs  of  writ  of  trialJ]  After  verdict 
for  the  plaintiff  on  a  writ  of  trial,  judgment  was  signed,  and  the  costs 
were  taxed  immediately  after  the  writ  was  returnable  : — Held,  upon 
the  construction  of  the  18th  and  19th  sections  of  the  3  &  4  Will.  4, 
c.  42,  that  the  judgment  was  regular.  Gill  v.  Rishworth,  2  Dowl.  & 
L.  41G;  14  Law  J.,  Ex.  1. 

Bill  of  exceptions  on  writ  of  trial.']  Where,  on  the  trial  of  a  cause 
under  a  writ  of  trial,  a  bill  of  exceptions  had  been  tendered  to  the 
under-sheriff,  which  he  declined  to  receive,  the  court  refused  to  inter- 
fere to  stay  judgment  and  execution.  White  v.  Hislop,  4  Mee.  &  W. 
73 ;  6  Dowl.  693. 

Power  of  judge  to  certify  on  lorit  of  trial.']  The  judge,  upon  a  writ 
of  trial,  has  no  power  to  certify  under  the  Tower  Hamlets  Court  of 
Requests  Act,  that  the  plaintiff  had  reasonable  and  probable  cause  of 
action  to  the  amount  of  bl.  Elsley  v.  Kirby,  9  Mee.  &  W,  536  ;  1 
Dowl.  N.  S.  946. 

Verdict  above  201.  on  writ  of  trial,  how  cured.]  A  sheriff's  jury  re- 
turned a  verdict  for  the  plaintiffs  for  23/.  5s.  id.;  the  plaintiffs  then 
entered  a  remittitur  damna  for  3/.  5s.  Id.  : — It  was  held  that  the 
irregularity  in  the  verdict,  being  for  more  than  20Z.  was  cured.  Fryer 
V.  Smith,   1  Dowl.  &  L.  75  ;   12  Law  J.,  C.  P.  223. 

Plaintiff's  costs  on  icrits  of  trial — verdict  under  40s.]  The  sheriff 
has  no  power  to  certify  under  the  stat.  of  Eliz.  to  deprive  a  plaintiff  of 
costs.  Jones  v.  Barnes,  2  M.  &  AV.  313;  and  Wardroper  v.  Richard- 
son, 1  Ad.  &  E.  75. 

Staying  execution  on  writs  of  trial.]  The  statute  3  &  4  Will.  4,  c. 
42,  s.  19,  re-enacts,  that  all  the  provisions  of  the  statute  1  Will.  4,  c.  7, 
shall,  "  as  far  as  the  same  are  applicable  thereto,"  be  extended  to  judg- 
ments and  executions  upon  writs  of  inquiry  and  writs  of  trial : — Held, 
therefore,  that  the  court  might  set  aside  a  judgment  and  execution 
on  a  writ  of  trial  in  the  same  manner  as  in  writs  of  inquiry,  under 
the  4th  section  of  1  Will.  4,  c.  7,  even  though  no  application  for  that 
purpose,  or  an  unsuccessful  one,  might  have  been  made  to  the  sheriff 
who  tried  the  cause,  or  to  a  judge.  Angel  v.  Ihler,  5  Mee.  &  W.  600 ; 
9  Law  J.,  Ex.  8 ;  7  Dowl.  846. 

Writ  of  trial — rnotionfor  new  trial,  verdict  against  evidence.]  Where 
the  only  ground  of  application  for  a  new  trial  was,  that  the  verdict 
was  against  the  evidence,  and  no  counsel  attended  at  the  trial: — 
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Held,  that  no  affidavit  stating  the  ground  of  the  motion  was  necessary; 
when  the  only  ground  for  moving  is  apparent  upon  the  sheriti's  notes, 
which  are  before  the  court.  Henning  v.  Ackerman,  2  Dovvl.  &  L.  733; 
14  Law  J.,  Q.  B.  136. 

Writ  of  trial,  verdict  under  5Z. — motion  for  new  triaLl  In  the  case 
of  a  writ  of  trial,  no  new  trial  will  be  granted  on  the  ground  of  the  ver- 
dict being  against  evidence,  when  the  verdict  is  for  less  than  5l. 
PackJiam  v.  Newman,  1  C.  M.  &  R.  585  ;  and  Williams  v.  Evans,  2 
Mee.  &  W.  226 ;  and  Fleetwood  v.  Taylor,  6  Dowl.  996,  B.  C. 

And  where  a  verdict  is  found  for  the  defendant,  and  the  sum 
claimed  by  the  plaintiff  is  less  than  5l.,  the  court  will  not  interfere  to 
disturb  it  on  the  ground  of  its  being  against  evidence.  Lyddon  v. 
Coombes,  5  Dowl.  560. 

Writ  of  trial — motion  for  new  trial  after  judgment  signed.'\  On  an 
application  to  set  aside  the  verdict  and  grant  a  new  trial,  in  a  cause 
tried  before  the  sheriff,  in  which  judgment  had  been  signed  : — Held, 
that  it  was  unnecessary  to  give  notice  of  the  intended  application,  or 
to  make  any  reference  to  the  judgment  in  the  rule.  Brook  v.  Tidy, 
10  Jur.  967. 

Affidavit  verifying  the  sheriff's  note  on  motion  for  new  trial.']  An 
affidavit  of  verification  of  the  under-sheriff's  notes,  made  on  the  same 
paper  as  the  notes,  and  at  the  foot  thereof,  may  be  read,  although  de- 
fectively entitled,  if  the  notes  are  properly  entitled.  Docter  v.  Stanley, 
9  Law  J.,  C.  P.  199. 

Motion  for  new  trial  before  the  sheriff,  when  to  be  made.]  A  motion 
for  a  new  trial  in  a  cause  heard  before  the  sheriff  under  the  Writ  of 
Trial  Act  must  be  made  within  the  four  days,  and  if  the  sheriff's  notes 
cannot  be  obtained  within  that  time,  there  must  be  a  special  affidavit 
of  facts.     Miippin  v.  Gillatt,  4  Dowl.  190,  Ex. 

It  is  no  excuse  for  net  making  the  motion  within  that  time,  that 
the  cause  was  tried  in  a  distant  county  ;  a  special  application  should 
be  made  for  an  extension  of  the  time.  Wheeler  v.  Whitmore,  4  Dowl. 
235,  Ex. 

But  the  court  will  on  application  allow  further  time  to  make  a 
motion  for  a  new  trial  if  the  under-sheriff  does  not  furnish  his  notes 
of  the  trial  in  proper  time.     Thomas  v.  Edwards,  2  Dowl.  664,  Ex. 

Sheriff's  notes  on  motion  for  new  trial.']  The  court  requires  that 
the  sheriff  should  have  been  applied  to  for  his  notes,  which,  if  fur- 
nished, should  be  produced ;  but  if  not,  that  such  refusal  and  the 
facts  of  the  case  be  laid  before  the  court  upon  affidavit.  Hall  v.  Mid- 
dleton,  4  N.  &  M.  36S ;  4  Ad.  &  E.  107  ;  and  Mansfield  v.  Brearey, 
1  Ad.  &  E.  347. 

The  sheriff's  notes  produced  on  a  motion  for  a  new  trial  must  be 
verified  by  affidavit ;  and  where  certified  under  his  seal  only,  it  was 
insufficient.     Johnson  v.  Wells,  2  C.  &  M.  428  ;  2  Dowl.  352. 

The  court  will  dispense  with  the  production  of  the  sheriff's  notes, 
if  the  motion  be  made  by  counsel  engaged  at  the  trial.  Burnett  v. 
Glossop,  3  Dowl.  625,  C.  P. 
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An  affidavit  may  be  filed  on  the  other  side  containing  statements 
of  evidence  given  at  the  trial,  but  not  reported  in  the  notes  of  the 
under-sheriff.     Lilley  v.  Johnson,  2  Mee.  &  W.  386 ;  5  Dowl.  6o6. 

Where  the  motion  is  on  the  ground  of  the  absence  of  evidence  to 
warrant  the  verdict  of  the  jury,  it  is  not  competent  for  the  other  party 
to  use  affidavits.     Jones  v.  Howell,  4  Dowl.  1/6,  Ex. 

Where  the  objection  is  founded  upon  the  pleadings,  it  is  not  neces- 
sary to  have  an  affidavit  of  the  pleadings,  as  the  postea  is  supposed  to 
be  in  court.     MiUigan  v.  Thomas,  2  C.  M.  &  11.  756  ;  4  Dowl.  373. 

The  practice  of  requiring  the  notes  of  the  sheriff,  or  the  judge  of 
an  inferior  court  of  record,  on  moving  for  a  new  trial,  does  not  apply 
to  cases  before  the  Recorder  of  Chester.  Lawlor  v.  Clements,  8  Dowl. 
688,  Q.  B. 

It  is  not  necessary  that  the  copy  of  the  under-sheriff's  or  secondary's 
notes,  upon  which  a  party  moves  for  a  new  trial  of  a  cause  tried  on  a 
writ  of  trial,  should  be  signed  by  that  officer.  Ellis  v.  Mason,  8  Law 
J.,  Q.  B.  196;  7  Dowl.  598. 

The  notes  of  the  sheriff  or  other  judge  on  motion  for  a  new  trial 
must  be  produced  and  verified  by  affidavit,  such  notes,  however, 
need  not  be  filed.  Mansfield  v.  Brearey,  1  Ad.  &  E.  347  j  3  N.  &  M. 
471. 

Attorney  cannot  act  as  advocate  and  witness.']  Where  an  attorney 
gives  evidence  after  opening  the  case  as  advocate,  a  new  trial  will  be 
granted.     Dunn  v.  Packwood,  1 1  Jur.  242,  B.  C. 

WRIT  OF  PRIVILEGE. 

Writ  of  privilege.]  A  writ  of  privilege  merely  amounts  to  a  notice 
that  the  party  is  privileged,  and  is  no  stay  of  proceedings.  In  re 
Thompson,  2  Mee.  &  W.  645 ;  5  Dowl.  745. 
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ABANDONING, 

order  for  amendment,  17 
a  suit  by  the  attorney,  42 
a  judge's  order,  210 
a  plea  demurred  to,  242 
a  rule,  257 

ABATEMENT, 
plea  in,  245 

ABATEMENT  OF  SUIT, 

by  death  of  a  wife  in  a  joint  action  by  husband  and  wife,  1 
as  to  death  of  a  party  between  the  verdict  and  judgment,  id. 
judgment  nunc  pro  tunc  not  allowed  to  prevent,  id. 
by  death  of  defendant  during  Nisi  Prius  sittings,  id. 
as  to  death  of  a  party  pending  a  special  case,  id. 

ADMISSION  OF  DOCUMENTS, 
service  of,  notice  for,  2 
refused,  costs  of  proving,  id. 

notice  to  admit  must  be  given  to  entitle  plaintiff  to  costs  of  proving,  i(?. 
in  the  hands  of  third  parties,  id. 
for  one  trial  receivable  on  a  new  trial,  3 

ACCEDAS  AD  CURIAM, 
writ  of,  321 

ACTION, 

brought  against  good  faith,  staying  proceedings,  265 

by  attorney  without  authority,  42 
notice  of,  197 

ACTIONS, 

several,  brought  on  same  contract,  staying  proceedings,  266 

AFFIDAVIT  IN  GENERAL, 

description  of  deponent  as  plaintiff  or  defendant  suflScient,  3 

degree,  residence,  id. 
defective  addition  to  one  deponent  in  a  joint  affidavit,  id, 
variance  in  name  of  deponent  and  his  signature,  4 

in  description  of  defendant's  residence  from  that  in  the  writ,  id. 
within  what  time  an  affidavit  may  be  used,  id. 
an  affidavit  used  on  one  rule  not  admissible  on  another,  id. 
affidavits  used  on  a  motion  abandoned  may  be  used  on  a  subsequent 

motion,  id. 
what  affidavits  may  be  used  on  rule  to  rescind  judge's  order,  id. 
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AFFIDAVIT  IN  GENERAL— co«/in?<erf. 

affidavits  when  filed  may  be  used  by  either  party,  15 

affidavit  used  in  one  court,  and  sworn  before  a  commissioner  of  another 

court,  not  sufficient,  5 
affidavit  necessary  to  account  for  delay  in  applying  to  the  court,  5 

for  showing  cause,  when  may  be  sworn,  id. 
insufficiency  of  affidavit  in  support  of  a  rule,  257 
documents  mentioned  in  affidavit,  inspection  of,  133 
proceeding  attached  to  a  defective  affidavit  cannot  be  referred  to,  5 
for  a  rule  for  mandamus  affidavit  need  not  be  stamped,  id. 
affidavits  filed  may  be  referred  to  in  the  same  cause,  4 
requisites  of  affidavit  for  costs  of  the  day,  81 
when  an  affidavit  to  show  cause  against  a  rule  may  be  sworn,  257 
costs  of  long  affidavits,  5 

deponent  convicted  of  subornation  of  perjury,  id. 
affidavit  sworn  before  an  attorney  who  is  afterwards  attorney  in  the 

cause,  id. 
affidavit  commencing  "  maketh  and  saith"  insufficient,  id. 

must  be  explicit,  id. 

containing  impertinent,  irrelevant,  or  scandalous  matter,  6 

in  a  foreign  language,  id. 

should  be  legibly  written,  id. 

alteration  in,  id. 

after  being  sworn,  id. 

amendment  of,  id. 
to  hold  to  bail,  59 
affidavit  to  ground  a  distringas  for  appearance,  99 

for  a  distringas  must  state  that  no  appearance  is  entered,  101 

of  service  of  declaration  and  notice  in  ejectment,  107 
exhibits  to  affidavits,  office  copies  of,  206 

AFFIDAVIT,  ENTITLING  OF, 

in  the  description  of  the  parties  to  the  suit,  7 

the  Christian  names  of  the  parties  necessary,  id. 

•where  defendant  is  sued  by  initials,  id. 

the  names  should  accord  with  those  in  the  writ,  id, 

parties  described  as  plaintiff  and  defendant,  8 

variance  in  affidavit  and  declaration  in  ejectment,  9 

in  ejectment  where  joint  and  several  demises,  8 

variance  in  title  of  cause  in  writ  of  summons  and  distringas,  9 

where  there  has  been  an  interpleader  issue,  id. 

to  set  aside  an  attachment,  8 

for  judgment  on  a  taxed  bill  of  costs,  10 

as  in  case  of  nonsuit,  7 
after  the  death  of  the  plaintiff,  10 
defect  in,  amended  and  application  renewed,  id. 
in  inquisitions  in  outlawry,  id. 
title  of  court  in  affidavit  of  debt,  id. 
objection  to,  when  to  be  made,  11 
to  cancel  bail  bond,  id. 
to  set  aside  proceedings  on  bail  bond,  id. 
for  discharge  of  defendant  in  custody  of  inferior  court,  id. 
in  the  matter  of  an  arbitration,  8 
for  a  prohibition,  11 

consequence  of  being  wrongly  entitled,  id. 
wrongly  entitled,  amended  on  payment  of  costs,  id. 
where  no  cause  is  pending,  id. 
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on  a  rule  respecting  two  actions,  same  parties,  8 

to  strike  an  attorney  off  the  rolls  for  misconduct,  12 

to  set  aside  proceedings  in  error,  id. 

of  the  execution  of  power  of  attorney,  8 

on  motion  for  a  certiorari,  12 

to  quash  a  certiorari,  8 

title  of  affidavit  must  accord  with  the  rule,  12 

AFFIDAVIT,  JURAT  OF, 

sworn  before  a  commissioner,  12 

if  defective,  rule  obtained  on,  discharged  with  costs,  id. 

how  cured,  id. 
omission  of  the  word  "  court,"  13 
erasure  in,  id. 

of  immaterial  words  allowed,  id. 
where  more  than  one  deponent,  id. 
alteration  of  a  figure  in,  id. 
defective  in  the  date,  sworn  on  a  Sunday,  id. 
without  date,  effect  of,  id. 
description  of  the  judge's  chambers  in,  14 
whether  sworn  before  a  judge  or  a  commissioner,  id. 
where  deponent  is  an  illiterate  person,  id. 
if  sworn  before  a  consul  abroad  not  admissible,  id. 
description  of  county  in,  id. 
not  signed  when  sworn,  consequence  of,  id. 

AFFIDAVIT  OF  MERITS, 
form  of,  14 

belief  on  advice  of  counsel  insufficient,  15 
considering  a  good  defence  insufficient,  id. 
by  whom  should  be  sworn,  id. 

by  clerk  of  defendant's  attorney  who  "  is  apprised  and  believes,"  in- 
sufficient, id, 

AFFIDAVITS,  FILING  OF, 

all  affidavits  used  on  motions  must  be  filed,  16 

on  motion  for  anew  trial,  175 

on  enlarged  rules,  16 

on  a  reference  to  the  master,  id. 

on  a  revenue  motion,  id. 

objection  to,  cannot  be  taken  after  copies  obtained,  id. 

leave  to  use  affidavits  not  filed  in  time,  id. 

to  compel  a  party  to  file  affidavits  used,  id. 

enlarging  time  for,  id. 

ALLOWANCE  OF  WRIT  OF  ERROR, 
effect  of,  124 
notice  of,  title  of  cause,  id. 

AMENDMENT, 

in  the  discretion  of  the  court,  17 

of  record  at  Nisi  Prius,  id. 

at  Nisi  Prius  cannot  be  revised  by  the  court,  18 

no  ground  for  motion  for  a  new  trial,  179 
order  for,  may  be  abandoned,  17 
of  mesne  process,  301 

writs  to  save  the  statute  of  limitations,  303 
of  writ  of  capias,  313 
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AMENDMENT— coHifrnwe^Z. 
of  declaration,  91 
in  proceedings  in  error,  1215 
of  particulars  of  demand,  217 
made  by  a  judge  at  chambers  after  demurrer,  18 
of  pleadings,  when  application  may  be  made,  242 

in  a  special  case,  18 
by  adding  a  plea  after  judgment  on  demurrer,  id. 
of  declaration  after  cause  made  a  remanet,  id, 
of  issue,  id. 
of  jury  process,  19 

process  where  the  cause  is  a  remanet,  18 
of  an  affidavit,  6 
of  appearance,  21 
of  award  by  arbitrator,  52 
after  demurrer,  94 

judgment  on  demurrer,  96 
of  distringas  juratores,  99 
of  writ  of  trial  by  sheriff,  325 
of  postea,  19 
not  being  variances,  id. 

order  for,  cannot  be  rescinded  after  receiving  costs,  id. 
by  a  pauper,  id. 

by  order  pending  a  rule  for  setting  aside  proceedings  for  irregularity,  id, 
of  verdict  after  taxation  of  costs,  id. 
after  writ  of  error,  20 
of  record  after  judgment  in  error,  id. 
in  penal  actions,  19 

of  a  judgment,  through  a  mistake  by  the  court,  id. 
of  information  by  the  crown,  20 
of  declaration  after  judgment  signed,  id. 

APPEARANCE, 

cannot  be  entered  by  plaintiff  without  actual  personal  service,  21 

what  is  necessary  to  entitle  plaintiff  to  enter,  20 

necessary  in  an  inferior  court  before  judgment,  129 

must  be  complete  and  regular  before  judgment  of  non  pros.,  195 

amendment  of,  21 

entered,  the  defendant  having  acknowledged  by  letter  the  receipt  of  the 

writ,  id. 
by  plaintiff  when  may  be  entered,  id, 

for  infant  defendant,  id. 
cannot  be  entered  by  one  partner  for  another  22 
entering  of — where  Easter  intervenes,  id. 
entered  for  a  defendant  in  a  lunatic  asylum,  id. 
after  return  of  nulla  bona  to  distringas,  103 
on  sheriff's  return  to  distringas,  104 
must  be  entered  before  judgment  signed,  22 

on  cognovit,  149 
should  be  entered  before  judgment  is  signed  on  a  judge's  order,  22 
after  distringas  and  a  summons  to  stay  proceedings,  id. 
improperly  entered — consequence  of,  23 
entered  sec.  stat.  motion  to  set  aside,  id. 
sec.  stat.  by  plaintiff,  after  appearance  by  defendant,  23 

and  subsequent  appearance  by  defendant,  24 
in  person,  2 
undertaking  by  attorney  for,  23 


INDEX.  335 

APPLICATION  TO  COURT, 

instead  of  chambers,  costs  on,  79 

after  an  application  to  a  judge  at  chambers,  176 

by  an  outlaw,  211 

APPOINTMENT, 

of  prochein  amy,  251 

ARBITRATION, 

authority  of  arbitrator  to  raise  any  point  of  law,  25 

notice  of  meetings,  24 

no  distinction  between  legal  and  unlearned  arbitrators,  id. 

entitling  affidavit  in  the  matter  of,  8 

conduct  of  arbitrators,  25 

application  to  court  the  arbitrator  refusing  to  certify  under  3  &  4  Vic. 

c.  24  ;    24 
case  for  the  opinion  of  the  court  by  arbitrator,  25 
costs  of,  under  an  order  of  Nisi  Prius,  83 

allowed  although  no  certificate  under  3  &  4  Vic.  c.  24 ;   25 
if  arbitrator  neglects  to  enlarge  the  time  for  making  award  the  court 

cannot,  24 
documentary  evidence,  25 

witness  examined  in  the  absence  of  one  party,  26 
particulars  of  demand  not  binding    on,   unless   same  be  brought  to 

the  notice  of  the  arbitrator,  25 
refusal  of  umpire  to  hear  evidence,  26 
reception  of  evidence  in  the  discretion  of  arbitrator,  27 
rule  to  compel  the  attendance  of  witnesses  and  to  produce  documents 

before  arbitrator,  296 
examination  of  witnesses  on  oath,  discretion  of  arbitrator,  27 
arbitrator  may  administer  oath  to  witnesses  although  the  order  omit  to 

state  so,  26 
authority  of  arbitrator  confined  to  the  terms  of  reference,  id. 
parties  to  submission  to,  id. 
submission  to — stating  no  time  for  making  award,  27 

to,  may  be  made  a  rule  of  court,  id. 
agreement  of  reference — proof  of,  28 
certificate  for  special  jury  by  arbitrator,  id. 

on,  given  in  vacation — signing  judgment,  id. 
revocation  of  submission  to,  id. 
after  submission  to,  arrest  of  judgment  cannot  be  moved  for.Jid. 

cause  referred,  arrest  of  judgment  cannot  be  moved  for,  152 
fees  and  expenses  of  award,  28 

ARREST, 

personal  exemption  from,  29 

a  barrister  on  circuit,  exempt  from,  id. 

exemption  from,  as  to  locality,  id. 

attorney  privileged  from,  while  attending  county  court,  3 

witness  privileged  from,  while  attending  an  arbitration,  2 

on  an  irregular  ca.  sa.  does  not  invalidate  other  writs,  250 

ca.  sa.  in  a  wrong  county,  317 

for  a  larger  sum  than  subsequently  found  due — costs,  29 

on  a  ca.  sa.  after  the  death  of  the  plaintiff,  30 

of  a  defendant  by  a  wrong  name,  id. 

discharge  from,  under  a  judges'  order,  id. 

from,  when  application  should  be  made,  29 
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discharge  from,  tlie  party  attendins^  court,  30 

the  affidavit  being  insufficient,  id. 
re-arrest  under  the  same  writ,  id. 
of  judgment,  when  to  be  moved,  152 
cannot  be  moved  for  after  cause  referred,  152 

ATTACHMENT, 

cannot  be  moved  for  in  person,  ,'U 

rule  for  whether  nisi  or  absolute,  id. 

copy  of  rule  for,  must  be  correct,  id. 

rule  for,  cannot  be  returnable  at  chambers,  id. 

must  be  personally  served,  id. 
renewal  of  motion  for,  32 
for  non-payment  of  costs,  33 

of  money,  demand  by  power  of  attorney,  id. 

demand  by  an  authorised  person,  33 
for  non-payment  on  master's  allocatur,  id. 
demand  of  payment  under  an  allocatur,  34 
for  contempt  of  court,  form  of  warrant,  35 
for  non-delivery  of  papers  32 

for  non-payment  of  money  under  a  judge's  order,  34 
for  not  obeying  a  judge's  order,  33 
for  non-performance  of  an  award,  34 
tender  or  payment  to  the  plaintiff  must  be  personal,  id. 
may  issue  against  one  of  several  defendants,  32 
against  the  sheriff  for  not  returning  writ,  35 

a  sheriff  for  non-payment  of  money,  36 
staying  proceedings  on,  264 
against  a  witness  for  not  obeying  a  subpoena,  36 
for  keeping  a  witness  out  of  the  way,  37 
against  a  prisoner,  35 

a  party  in.  custody  on,  cannot  have  a  habeas  corpus,  37 
costs  on,  34 

from  Chancery,  tender  of  money  on  arrest,  38 
under  warrant  by  the  Speaker  of  the  House  of  Commons,  id. 
alias  writ  of,  may  issue,  id. 
application  to  discharge  prisoner,  248 
ground  for,  referred  to  the  master  to  report  on,  38 
for  not  aiding  in  the  executiou  of  a  writ  of  rebellion,  id. 

ATTORNEY, 

privilege  of.  Uniformity  of  Process  Act,  38 

from  arrest  while  attending  a  county  court,  id. 

as  to  the  venue,  39 

admission  of,  to  the  Lord  Mayor's  Court,  id. 

ceases,  if  sued  with  an  unprivileged  person,  40 

not  bound  to  sue  in  a  court  of  requests,  39 

to  be  sued  in  his  own  court,  39 

and  town  agent  the  same  for  some  purposes,  41 

jurisdiction  of  the  court  over  an,  40 

undertaking  to  enter  appearance,  demand  before  attachment,  id. 
to  appear,  23 

agreeing  that  his  costs  shall  depend  on  the  suit  succeeding,  41 

undertaking  to  charge  costs  out  of  pocket  only,  id. 
pay  the  debt  of  the  defendant,  id. 
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undertaking  that  defendant  shall  pay,  41 

to  pay  money,  lapse  of  time,  id. 

residence,  description  of,  on  writ  issued  by  him,  297 

name,  indorsement  of  on  writ,  298 

negligence  of,  no  ground  for  new  trial,  180 

nonsuit  through  the  neglect  of,  197 

action  against,  for  negligsnce,  particulars  of  demand,  refused,  22D 

not  personally  liable  for  witness's  expenses,  295 

suit  may  be  compromised  by  the  parties  without,  42 

bringing  an  action  without  autliority,  id. 

ordered  to  refund  money,  efi'ect  of  disobedience,  id. 

privileged  from  disclosing  his  clients'  deed,  id. 

bill  of  costs,  delivery  of,  44 

acts  of,  how  far  binding  on  the  client,  43 

authority  of,  the  client  residing  abroad,  id. 

agent  of,  has  no  lien  on  money  or  papers  of  the  client  beyond   the 

suit,  44 
rule  for,  to  answer  matters  of  affidavit,  237 
changing  of,  id. 
relinquishing  a  suit,  42 
liable  to  sheriff's  officer  for  caption  fees,  45 
as  an  attesting  witness  may  be  compelled  to  prove  same,  id. 
bound  to  give  a  correct  address  of  his  client,  id. 
a  rule  will  not  be  granted  in  the  alternative  to  strike  an  attorney  off  the 

roll  or  answer  matters  of  affidavit,  42 
summary  jurisdiction  of  court  over,  id. 

ATTORNEY  AND  CLIENT, 

taxation  of  costs  between,  271 

ATTORNEY'S 

bill  of  costs  should  name  the  court  and  cause,  44 

signature  to,  delivery  of,  id. 

recovery  of,  after  action  discontinued,  id. 

computation  of  time  in  delivery  of,  46 
or  solicitor's  bill  for  chancery  business,  taxation  of,  45 

AUTER  ACTION  PENDANT, 

pleading,  240 

AWARD, 

enlargement  of  time  for  making,  46 

power  of  umpire  to  enlarge  the  time  for  making,  46 

court  to  enlarge  time  for  making,  id. 
neglect  of  arbitrator  to  enlarge  the  time  for  making,  24 
computation  of  time  for  making,  46 
costs  of  the  cause  to  abide  the  event  of  the  award,  costs  of  the  reference 

and  award  to  abide  the  event,  47 
on  several  issues,  48 
in  several  causes  referred,  49 
copy  of,  verified  by  affidavit,  id. 
time  for  moving  to  enter  a  verdict  pursuant  to,  50 
amount  of,  should  not  exceed  the  amount  claimed  by  the  particulars  of 

demand  provided  same  be  submitted  to  arbitrator,  id. 
good  directing  proceedings  in  two  causes  by  same  parties  to  cease  and 

a  sum  of  money  to  be  paid  by  defendant,  id. 
proceedings  for  execution  under  an,  id. 
Q 
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variance  in  the  amount  of,  and  the  order,  49 
where  the  arbitrator  has  had  a  view,  .50 
directing  money  to  be  paid  on  a  certain  day,  id. 
must  be  cxjilicit,  b\ 
directing  a  verdict  to  be  entered  under  sn  order,  52 

nonsuit  to  be  entered  bad,  51 
finding  a  plea  to  tlie  whole  action  for  defendant  need  not  assess  damages 

on  the  issues  for  plaintifl',  51 
by  two  of  three  arbitrators,  id. 
on  a  reference  before  plea,  52 
execution  of,  id. 

bad,  directing  costs  between  attorney  and  client,  51 
directing  a  verdict  not  authorised  by  the  order  of  reference,  52 
arbitrator  exceeding  his  jurisdiction,  id. 
not  final  referred  back  to  the  arbitrator,  53 
amendment  of,  by  the  arbitrator,  52 
service  of,  previous  to  rule  for  i)ayment,  53 
bad  for  uncertainty,  id. 
referred  back  to  arbitrator,  id. 

for  error  in  plaintiff's  Chiistian  name,  id. 
service  of  rule  for  payment  of  money  under,  defendant  abroad,  id. 
omitting  to  decide  on  certain  matters  in  difference,  54 
under  40«.,  costs,  83 

rule  for  payment  of  money  under,  return  of  rule,  54 
setting  aside,  form  of  rule  nisi,  id. 

on  motion,  reference  to  the  record,  55 
execution  may  issue  on  rule  absolute  to  j)ay  money  pursuant  to,  54 
and  allocatur,  judgment  and  execution  on,  how  obtained,  148 
leave  to  enter  judgment  on,  id. 

omitting  to  state  that  the  witnesses  were  sworn  and  costs  of  award,  59 
directing  costs  to  be  paid  by  an  infant  plaintiff,  54 
what  amounts  to  an,  59 

doubtful,  rule  refused  for  payment  of  money,  54 
death  of  one  of  the  parties  previous  to  making,  58 
subject  to  the  opinion  of  the  court,  motion  when  to  be  made,  56 
setting   aside,    on   supposed    mistake    in   receiving  documentary    evi- 
dence, id, 

the  rule  must  state  the  grounds,  55 

judgment  on,  148 

alleging  a  wrong  decision  upon  a  question  of  law,  56 

time  for  moving,  55 

judgment  signed  on,  58 

motion  for,  award  made  in  vacation,  55 

the  submission  not  having  been   made  a  rule  of 
court,  56 

where  the  arbitrator  enlarged  the  time  on   a  copy  in- 
stead of  the  original  order,  58 
set  aside  the  arbitrator   without   authority    directing   judgr/ient    to  be 

entered  up,  57 
set  aside  where  witness  was  examined  in  the  absence  of  one  party,  5C 
irregularity  in  proceedings  cf  arbitrators  waived  if  not  objected  to  in 

time,  58 
objection  to,  notice  of  meetings,  id. 

bad  when  the  arbitrators  awarded  interest,  no  authority  to  do  so,  57 
will  not  be  set  aside  for  a  defect,  not  mentioned  in  the  rule  nisi,  id. 
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AWARD — continued. 

not  set  aside  for  surplusage,  57 
fees  and  expenses  of,  28 


B. 

BAIL, 

holding  to,  affidavit  by  whom  to  be  made,  59 

before  whom  to  be  sworn,  id. 
under  Stat.  1  Vic.  c.  110,  id. 
what  is  sufficient,  60 
in  a  county  palatine,  id. 
capias  and  praecipe,  variance  in,  id. 
affidavit  for,  including  interest,  CI 
judge's  order  for,  59 

affidavits  used  previously  in  another  cause  and   court  ad- 
missible, 61 
jurisdiction  of  the  court  to  review  an  order  for,  60 
deposit  of  money  in  lieu  of,  61 

rule  for  taking  out  of  court,  G2 
by  the  bail,  id. 

taken  out  after  verdict  aud  before  execu- 
tion, 63 
justifying — property,  id. 
on  foreign  attachment,  id. 
in  error,  id. 

when  dispensed  with,  124 
deposit  in  lieu  of,  costs  of  rule  for  taking  money  out  cf  court  and    of 
two  rules  by  defendant,  62 

BANKRUPTCY  OF  PLAINTIFF, 

rule  for  judgment  as  in  case  of  nonsuit,  discharged,  1G3 
BANKRUPT, 

discharge  of,  on  production  of  his  certificate,  248 
BARRISTER, 

exclusive  audience  of,  in  inferior  court,  132 
BILL  OF  COSTS, 

attorney's,  should  name  the  court  and  cause,  44 
signature  to,  id. 
delivery  of,  id. 

computation  of  time  in  delivery  of,  id. 
recovery  of,  after  he  has  discontinued  the  suit,  id. 

BILL  OF  EXCEPTIONS, 

not  sealed  by  reason  of  the  death  of  the  judge,  64 
judge's  direction  must  be  stated,  63 
taxation  of  costs,  271 
on  writ  of  trial,  328 

BILL  OF  EXCPANGE, 

declaration  on,  description  of  parties  by  initials,  86 

C. 

CAPIAS, 

to  hold  to  bail  ia  a  county  palatine,  60 

aud  prtecipe,  variance  in,  id. 
Q.  2 
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CASE 

stated  by  arbitrator  for  the  opinion  of  the  court,  25 

CERTIFICATE 

at  Nisi  Pnus  under  3  &  4  Vic.  c.  24,  64 

when  may  be  made,  id. 
for  costs  on  the  higher  scale,  wlien  may  be  given,  id. 
refused,  application  to  the  court,  id. 
the  court  will  not  review  the  judge's  discretion,  G7 
in  trespass  after  notice,  CG 
application  to  the  court  to  review,  G7 
for  costs  in  libel,  id. 
iu  ejectment,  G6 
under  3  &  4  Vic.  c.  24,  refused  by  arbitrator — application  to  the  court,  24 
by  an  arbitrator  given  in  vacation — signing  judguu-nt,  2S 

after  return  day  of  distringas  juratores,  147 
at  Nisi  Prius,  to  entitle  plaintiff  to  costs,  G5 
to  deprive  plaintiff  of  costs,  id. 
in  trespass  after  notice,  66 
annulled  by  the  judge  who  had  granted  it,  67 
for  speedy  execution,  when  to  issue,  127 
if  judgment  signed  on,  proceedings  cannot  be  stayed,  267 
for  costs  on  writ  of  inquiry  before  the  sheriff,  64 

by  sheriff  under  3  &  4  Vic.  c.  24,  setting  aside,  68 
to  deprive  plaintiff  of  costs  of  unnecessary  counts  in  declaration,  C9 
in  an  action  for  the  infringement  of  a  patent,  66 
for  speedy  execution  where  a  bill  of  exceptions  tendered,  68 
for  a  special  jury,  id. 

when  to  be  given,  67 
by  an  arbitrator,  28,  67 
granted,  but  not  signed  in  due  time,  68 
by  speaker  of  the  House  of  Commons,  staying  proceedings,  267 

CERTIORARI 

for  new  trial  on  a  judgment  in  an  inferior  court,  185 

COGNOVIT, 

attestation  of,  69,  283 

terms  of,  binding,  70 

default  of  payment  of  instalment  of,  id. 

in  an  action  on  the  case — inquiry  of  damages  by  master,  71 

before  given,  process  must  be  issued,  id. 

with  surety  undertaking  to  render  principal,  id. 

when  may  be  given,  id. 

given  under  duress,  id. 

may  be  given  by  a  debtor  in  execution,  id. 

setting  aside  for  want  of  a  stamp,  id. 

signing  judgment  on,  appearance  necessary,  149 

■when  judgment  may  be  signed,  150 

when  may  be  stamped,  71 

taxing,  costs  on,  id. 

filing  of,  execution,  70 

filed,  may  be  proved  by  examined  copy,  id. 

COMMISSION 

to  examine  witnesses  abroad,  293 


INDEX.  341 

COMMON   PLEAS 

at  Lancaster,  execution  on  a  judgment  in,  125 

cause  in,  motion  for  new  trial,  185 

recognizance  to  prosecute  application  for  new  trial,  252 

COMPANY, 

members  of,  execution  against,  126 

COMPUTE, 

rule  to,  service  of,  254 

production  of  note,  variance  in  maker's  name,  258 

COMPUTATION  OF  TIME, 
for  goods  sold,  71 
in  the  expiration  of  a  patent,  72 

for  bringing  action  under  Tithe  Commutation  Act,  id, 
in  pleading,  Christmas  holidays  intervening,  id. 
in  the  delivery  of  an  attorney's  bill,  46 
for  making  an  award,  47 

between  teste  and  return  of  distringas  for  appearance,  104 
on  an  order  for  time  to  plead,  225 

CONSOLIDATION  OF  ACTIONS, 

power  of  the  court,  73 

plaintiff's  consent  necessary,  72 

trial  of  second  action  refused  where  one  had  been  twice  tried,  id. 

on  policies  of  assurance,  id. 

CORONER, 

direction  of  writ  to,  322 

COSTS, 

security  for,  affidavit  in  support  of  application,  73 
time  of  applying  for,  id. 
may  be  obtained  in  an  interpleader  suit,  74 
record  by  proviso  by  defendant,  id. 
poverty  of  plaintiff  not  a  sufficient  ground  for,  id. 
may  be  applied  for  after  an  order  for  time  to  plead,  id. 
where  an  insolvent  plaintiff  had  assigned  the  debt,  75 
where  plaintiff  became  bankrupt  after  new  trial  granted,  id. 
in  a  joint  action  by  husband  and  wife,  the  husband   re- 
siding abroad,  id. 
in  the  discretion  of  the  court  by  98th  Rule,  H.  T.  2  Will. 

4,  id. 
does  not  apply  to  former  costs,  id. 
proceedings  at  the  instance  of  another,  id. 
from  prochein  amy,  76,  251 
when  given  will  not  be  increased,  76 
rescinded,  id, 
of  a  second  motion  where  its  object  might  have  been  included  in  the 

first,  id. 
allowed  at  chambers,  id. 
of  long  affidavits,  5 

on  an  arrest  for  a  larger  sum  than  found  due,  29 
on  an  attachment,  34 

on  successfully  showing  cause  in  the  first  instance  against  a  rule,  259 
rule  discharged  on  a  technical  objection,  id. 
on  a  rule  discharged,  id. 
of  several  issues,  77 
on  discontinuance  after  new  trial  granted,  id. 
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COSTS— continued. 

execution  for,  under  an  interpleader  order,  77 

setting  off,  78 

jurisdiction  as  to,  tinder  Interpleader  Act,  77 

of  making  a  judge's  order  a  rule  of  court,  77,  208 

of  an  application  to  the  court  which  ought  to  have  been  at  chambers,  79 

in  o[)posing  writ  of  habeas  corpus  ad  subjiciendum,  id. 

of  an  abortive  trial,  id. 

may  be  taxed  on  ])ayment  of  less  than  is  indorsed  on  writ,  id. 

of  a  party  appearing  on  a  rule  served  on  him,  id. 

on  a  motion  to  support  a  rule  or  order,  td. 

subsequent  to  an  application  to  stay  proceedings  on  payment  of  a  sum, 

refused,  268 
of  the  day  for  not  proceeding  to  trial,  79 

may  be  moved  for  after  final  judgment,  80 

not  allowed  when  a  cause  is  a  remanet,  81 

execution  may  issue  after  master's  allocatur  on  rule,  id. 

requisites  of  affidavit  for,  id. 

a  proposal  to  refer  does  not  disentitle  defendant  to,  80 

after  peremptory  undertaking,  id. 

motion  for  judgment  as  in  case  of  nonsuit  after,  rule,  170 

liability  of  pauper  plain  lifi"  to,  223 
taxable  on  the  reduced  scale,  81,  2/2 
on  the  higher  scale  allowed  where  the  cause  could  not  have  been  tried 

by  a  sheriff,  81 
of  new  trial,  costs  in  the  cause,  181 
to  abide  the  event  on  rule  for  new  trial,  meaning  of,  id, 
occasioned  by  granting  a  new  writ  of  inquiry,  82 
of  a  first  trial  after  an  abortive  reference,  81 
of  previous  trial  after  judgment  on  special  case,  82 
of  appearing  on  a  rule,  id. 

of  an  application  to  take  money  out  of  court,  id. 
on  amendment  on  demurrer,  id. 

of  demurrer  books  delivered  by  one  party  for  another,  93 
of  an  abortive  special  case,  209 

where  an  action  arose  within  the  jurisdiction  of  a  local  Court  of  Re- 
quests, 82 
of  a  trial  rendered  abortive  by  misconduct  of  a  jury,  8li 
of  an  arbitration,  id. 
of  a  cause  referred  and  the  award  set  aside,  81 

costs  to  abide  the  event  and  award  under  iOs.,  83 
on  a  feigned  issue  under  the  Tithe  Commutation  Act,  id. 
in  trover,  id. 

on  trial  of  issues  of  fact  and  judgment  on  demurrer,  id. 
of  witnesses  before  an  arbitrator,  8.'?,  296 
in  a  joint  action  by  husband  and  wife,  83 
of  an  action  on  a  judgment,  aj)plication  for,  84 
of  an  action  not  payable  by  a  party  not  on  the  record,  id. 
demand  of,  under  an  allocatur,  n/. 
payable  by  a  former  rule  and  allocatur,  id. 
payment  of,  by  prochein  amy,  ta 
liability  of  executors  to,  8-t 
of  issues  on  traverse  of  return  to  mandamus,  85 
receivable  by  a  feme  covert,  id. 
on  judgment  non  obstante  veredicto,  id. 
of  rule  for  judgment  non  obstante  veredicto,  151 
of  a  remanet,  on  new  trial  granted  on  payment  of  costs,  182 
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COSTS— coniinued. 

iu  error  on  a  quo  warranto,  125 

on  judgment  on  nul  tiel  record,  206 

not  allowed,  on  award  of  a  repleader,  243 

on  writ  of  inquiry  after  judgment  on  demurrer,  83 

on  discontinuance,  99 

of  second  action  in  ejectment  for  the  same  premises,  122 

of  an  execution  on  a  judgment  of  non  pros.,  127 

against  a  married  woman,  a  co-plaintiff,  128 
attorney  agreeing  that  his  costs  shall  depend  on  the  suit  succeeding,  41 

undertaking  to  charge  costs  out  of  pocket  only,  id. 
as  between  attorney  and  client  directed  by  an  award,  bad,  51 

taxation,  271 
in  a  cause  removed  from  the  Palace  Court,  132 
of  a  stakeholder  under  an  interpleader  issue,  139 
apportionment  of,  on  interpleader  i-ssue,  140 
on  interpleader  issue,  where  part  only    of  the  goods  found  for   the 

claimant,  140 
of  opposing  a  rule  afterwards  reversed  on  error,  85 
of  detention  of  a  material  witness,  cause  put  off,  id. 
of  a  remanet,  the  defendant  obtaining  a  verdict  on  an  amended  plea,  id. 
of  a  special  jury,  id. 
of  issues  on  which  the  jury  is  discharged,  86 

COURT, 

amendments  in  the  discretion  of,  17 
power  of,  to  revise  amendments  made  at  Nisi  Prius,  18 
contempt  of — attachment  for — form  of  warrant,  35 
judgment  of,  conclusive,  until  reviewed  by  Court  of  Error,  156 
fees  where  plaintiff  sues  in  forma  pauperis,  225 

COUNSEL, 

in  a  cause  where  plaintiff  sues  in  forma  pauperis,  225 
signature  of,  to  pleas,  where  necessary,  236 

to  special  case,  269 
the  number  of,  in  a  cause,  allowed  on  taxation,  276 

COUNTY  COURT, 

has  no  jurisdiction  in  a  question  of  freehold,  129 
debt  recoverable  in — staying  proceedings,  267 

COURT  OF  REQUESTS, 

costs  where  action  arose  within  the  jurisdiction  of,  82 
Act,  defendant's  claim  to  costs  under,  129 

COVENANT, 

action  on,  by  assignee  of  lease — particulars  not  allowed,  220 
several  counts  and  one  breach  only — verdict,  281 

D. 

DAMAGES, 

motion  to  increase,  when  to  be  made,  177 

confined  to  the  amount  claimed  in  particulars  of  demand,  218 

DEATH  OF  PLAINTIFF, 
arrest  on  a  ca.  sa.  after,  30 
discharge  of  defendant  in  execution,  127 
judgment  entered  nunc  pro  tunc,  145 

service  of  notice  by  defendant  in  custody  for  his  discharge,  250 
subsequent  to  verdict  subject  to  special  case,  282 
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DEATH  OF  DEFENDANT, 

judgment  signed  after,  11 9 

after,  ^vheii  lands  bound  l)y,  id. 
before  the  trial  of  the  cause,  18G 
money  paid  into  court,  how  taken  out  after,  234 

taxation  of  costs  on  order  of  Nisi  Prius  made  a  rule  of  court  after,  27E 
fi.  fa.  issued  on  same  day  irregular,  315 

DEATH  OF  PARTY, 

abatement  of  suit,  1 

to  suit  during  Nisi  Prius  sittings,  id. 

pending  a  certiorari,  id. 

a  special  case,  id. 

a  rule  for  new  trial,  2 
to  a  reference  previous  to  award,  JJS 
demurrer  argued  and  judgment  thereon  after,  97 
special  case  stated  after,  209 

DECLARATION, 

entitling  of,  86 

commencement  of,  id. 

time  for  declaring  after  appearance,  id. 

on  a  bill  of  exchange,  description  of  parties  by  initials,  id. 

Egainst  one  of  two  defendants,  87 

description  of  plaintiff  as  public  officer  of  a  company,  86 

against  one  defendant  irregular  where  the  writ  includes  two,  87 

declaring  separately  against  two  defendants,  id. 

in  trespass,  statement  of  abuttals,  id. 

striking  out  of,  the  sum  paid  in  lieu  of  bail,  id. 

notice  of,  rule  to  plead,  88 

setting  aside,  id. 

on  one  of  two  joint  defendants,  87 

service  of,  id. 

defendant  in  custody,  88 

where  the  defendant  cannot  be  found,  89 
demand  of,  88 

non  pros,  for  not  declaring,  195 

waiver  of  irregularity  in  notice  of,  by  taking  same  out  of  ofBce,  83 
irregular,  must  be  objected  to  before  plea,  89 
against  a  defendant  in  custody,  id. 
date  of  writ  in,  id. 
striking  out  counts  in,  id. 

form  of  rule,  257 
amendment  of,  by  substituting  one  count  for  another,  90 
by  adding  a  count,  id. 
after  judgment  signed,  20 
to  accord  with  particulars  of  demand,  91 
service  of,  on  defendant  instead  of  attorney,  87 
in  ejectment,  a  constructive  service  must  be  explicit,  105 
pleading  after  an  amendment  of  declaration,  237 
variance  in,  and  writ,  in  the  form  of  action,  91 
of  a  Christian  name,  91 
and  particulars  with  writ,  91 
insertion  of  venue  in,  92 
indorsement  of  time  to  plead  on,  id. 
amendment  of,  to  save  the  statute  of  limitations,  id. 
in  an  action  on  a  judgment,  style  of  court,  91 
and  notice  in  ejectment,  service  of,  106 
deed  set  out  on  oyer  becomes  part  of,  215 
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DECLARATION— con/mwerf. 

form  of,  to  give  jurisdiction  to  inferior  court,  129 
cause  removed  from  inferior  court,  130 

DEFENDANT, 

appearance  by,  and  subsequent  appearance  by  plaintiff,  23 

after  appearance,  sec.  stat.  by  plaintiff,  24 
description  of,  in  a  writ  of  summons,  297 
residence  of,  description  of,  in  affidavit,  4 
insolvency  of,  discontinuance  after,  98 
in  custody,  declaring  against,  89 
declaring  separately  against  two,  87 
service  of  declaration  on,  instead  of  attorney,  id. 
joint  service  of  notice  of  declaration,  id. 
residence  of,  unknown — distringas  for  appearance,  102 
abroad,  application  for  distringas,  id. 

DELAY, 

whether  by  the  parties  or  by  the  court,  1 
in  applying  to  the  court  must  be  accounted  for  by  affidavit,  5 
when   occasioned   by    the    parties,    judgment   nunc   pro    tunc  not  al- 
lowed, 14.5 

DEMAND 

of  costs  under  a  judge's  order,  210 
of  oyer,  215 

DEMURRER, 

must  be  properly  entitled  with  date,  92 
books,  delivery  of,  id. 

consequence  of  non-delivery  of,  93 
irregular,  if  no  point  be  stated  in  the  margin,  id. 
points  in  the  margin,  id. 
for  duplicity,  94 
books,  pleadings  at  lenijth  not  allowed,  id. 

costs  of,  delivered  by  one  party  for  the  other,  93 
amendment  after,  94 

by  a  judge  at  chambers,  18 
judgment  on,  by  adding  a  plea,  id. 
of,  costs  on,  82 
to  pleas  separately  pleaded,  94 
joinder  in,  must  be  demanded,  95 
frivolous,  id. 

will  not  be  struck  out  on  account  of  bankruptcy,  96 
amendment  allowed  after  judgment  on,  id. 

issues  of  law  answering  the  whole  action  with  issues  of  fact  undis- 
posed of,  id. 
issues  of  fact  may  be  tried  pending  issues  of  law  on,  id. 
argued,  and  judgment  thereon,  after  the  death  of  plaintiff,  97 
by  plaintiff  and  by  defendant,  right  to  begin,  id. 
judgment  on,  costs  on  writ  of  inquiry  after,  83 

for  defendant,  discontinuance  after,  98 
for  plaintiff,  discontinuance  after,  costs,  id. 
for  defendant,  plaintiff  cannot  have  judgment  non  obstante 
veredicto,  151 
pending,  judgment  as  in  case  of  nonsuit  cannot  be  had,  IGl 
motion  for  costs  of  the  day,  id. 

DEPONENT, 

description  of,  in  affidavit,  3 

Q  3 
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DEPONENT— con/fn?/erf. 

variance  in  name  of,  and  his  signature  to  an  affidavit,  3 
convicted  of  subornation  of  perjury,  5 

DISCHARGE  OF  JURY, 
by  consent,  172 
by  the  judge,  costs,  173 

DISCONTINUANCE, 

must  be  before  verdict,  97 

may  be  after  a  special  verdict,  id. 

costs  on,  98 

rule  to  discontinue  is  no  stay  of  proceedings,  97,  IGl 

without  defendant's  consent,  98 
after  judgment  on  demurrer  for  plaintiff — costs,  id. 
after  defendant's  insolvency,  id. 
pending  a  rule,  staying  proceedings,  97 
taxation  of  defendant's  costs  on,  99 
after  plea  of  puis  darrein  continuance,  93 
after  new  trial  granted — costs  of  former  trial,  77,  183 

DISTRINGAS  JURATORES, 

trial  after  the  return  day  of,  99 

how  amended,  id. 

effect  of  defect  in,  id. 

amendment  of,  after  error  brought,  id. 

DISTRINGAS  FOR  APPEARANCE, 

affidavit  for,  99 

calls  and  appointment,  necessary  for,  100 

when  dispensed  with,  101 
defendant's  residence  in  affidavit  for,  id, 
iiffidavit  that  no  appearance  is  entered,  id. 
keeping  out  of  way  to  avoid  process,  sufficient  for,  id. 
where  the  Christian  name  of  defendant  is  unknown,  id. 
against  a  lunatic,  id, 

service  on  wife  of  defendant,  id. 
refused  against  a  peer  of  Ireland  residing  there,  id. 
where  the  defendant's  residence  was  unknown,  102 
must  accord  with  the  writ  of  summons,  id. 
defendant  residing  abroad  to  avoid  his  creditors,  id. 
refused,  the  defendant  being  abroad,  id. 
the  defendnnt  being  ill  in  bed,  102 

defendant  being  absent  from  home  merely,  not  sufficient,  id. 
after  alias  writ  of  summons,  103 

date   of  rule   for,  when   granted  on   a   day  subsequent  to  the  appli- 
cation, id. 
after  return  of  nulla  bona  to,  appearance  may  be  entered,  id. 
returnable  after  terra,  defective,  id. 
return  of  writ  of,  id. 

computation  of  time  between  teste  and  return,  104 
appearance  on  sheriff's  return,  id, 

defendant  in  public  office,  id, 

furnished  lodgings,  id. 
within  what  time  may  be  issued,  zc?. 
for  proceeding  to  outlawry,  105 

service  of  writ,  id. 
after  alias  and  pluries  writs,  id. 
settirg  aside  of,  application  when  to  be  made,  id. 
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DETAINER 

against  a  prisoner  valid,  although  the  origiaal  arrest  irregular,  250 

DOCUMENTS, 
admission  of,  2 

in  the  hands  of  third  parties,  notice  to  admit,  id. 
notice  to  admit,  to  entitle  to  costs  of  proving,  id. 
not  admitted,  costs  of  proving,  id. 
admission  of,  for  one  trial,  receivable  on  another,  id, 
description  of,  mentioned  in  rules,  257 
rule  to  iiroduce,  under  a  commission,  id. 


EASTER  INTERVENING, 
appearance  entered,  22,  306 
time  for  demurring,  94 

EJECTMENT, 

declaration  and  notice,  service  of — a  constructive  service  must  be  ex- 
plicit, 105 
on  the  wife  of  tenant,  108 
on  the  son  of  tenant,  109 
on  the  daughter  of  tenant,  108 
on  the  niece  of  tenant,  109 
on  which  a  rule  nisi  only  will  only  be 

granted,  110 
obstructed  by  the  tenant,  106 
where   the    party   would   not   open   the 

door,  id. 
on  a  tenant  residing  abroad,  id. 
must  be  on  the  tenant  in  possession,  id. 
on  a  servant  of  the  tenant,  110 
on  a  servant  insufficient.  111 
on  a  servant  and  subsequent  explanation 

to  tenant  insufficient,  id. 
on  a    servant  with  subsequent  acknow- 
ledgment, 111 
on  relations,  108 
acknowledgment  by  attorney  of  tenant, 

107 
on  a  clerk,  111 

on  a  stranger,  subsequent  admission,  108 
on  lodgers.  111 
service  upon  executors,  lOG 
on  an  agent,  111 

in  ejectment  for  lands,  id. 
where  the  premises  are  underlet,  106 
in  case  of  bankruptcy,  id, 
on  joint  tenants,  107 
on  a  tenant  an  attorney,  id, 
on  a  tenant  who  refuses   to  hear  notice 

read,  id. 
on  a  tenant  supposed  to  be  abroad.  Hi 
on  public  companies,  id. 
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declaration  and  notice,  service  of, 

on  the  clerk  of  a  canal  company,  id. 
on  a  raihvaj'  company,  112 
on  a  clerk  of  commissioners,  id. 
on    the   clerk  of   an  incorporated   com- 
pany, ill. 
on  a  company  not  incorporated,  id. 
no  one  residing  on  the  premises,  id. 
receipt    of  notice  acknowledged   by  te- 
nant, lor 
entitling  affidavit  of  service,  id. 
affidavit  of  service,  id. 
not  within  the  Rules  M.T.  3  Will.  4,  113 
explanation  of  the  notice  dispensed  with,  108 
date  of,  113 

notice  omitting  the  Christian  name  of  tenant,  id. 
notice  to  appear  in  a  term  which  has  passed,  id. 
in  a  country  cause,  id. 

notice  omitting  the  Christian  name  of  tenant,  id. 
where  part  of  premises   is   underlet  and  the  re- 
mainder abandoned,  119 
requisites  in  the  form  of,  113 
entitling  of,  114 
description  of  the  premises,  id. 
date  of,  id. 
several  tenants,  IIG 
amendment  of  declaration  in,  115 

after  verdict,  id. 
error  in  the  Christian  name  of  tenant,  119 
consent  rule  when  to  be  dravrn  up,  119 

tenant  denying  possession,  id. 
corporate  bodies,  120 
where  defendants  separately  defend,  119 
production  of,  on  the  trial,  120 
striking  out  name  in,  119 
rule  for  judgment  in,  when  to  be  moved,  120 

whether  in  town  or  country  cause,  120 
to  set  aside  an  irregular  judgment,  tenant  must  first  appear,  121 
judgment  by  default  may  be  signed  without  entering  appearance,  121 
where  premises  are  vacant,  112 

landlord  and  tenant,  form  of  notice  under  1  Geo.  4,  c.  87,  117 
demand  of  possession,  118 
title  of  affidavit  for  landlord's  rule,  117 
proof  of  execution  of  lease,  id. 
tenant  disputing  his  lessor's  title,  118 
where    the    right    of  entry  accrues  in    or  after  an 

issuable  term,  IIS 
securities  under  1  Geo.  4,  c.  87,  119 
vacant  possession  112 
appearance  by  landlord,  118 

sub-lessee  held   a   tenant  under   4  Geo.   2.  c.  28, 
s.  4,  id, 
lessor's  title,  121 
lease  by  copyholder,  id. 
Striking  out  demises  in  declaration,  117 
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summons  for  particulars  and  for  time  to  plead,  121 
a  new  demise  allowed  after  a  new  trial  granted,  117 
amendment  at  Nisi  Prius  of  the  day  of  demise,  id. 

by  inserting   the  year  of  the   demise   in  declaration    irre- 
gular, id. 
verdict  in,  may  be  distributive,  121 
staying  proceedings  in,  by  payment  of  rent  in  arrear.  120 

pending  action  for  trespass  on  the  same  question,  id, 
second  writ  of  possession  granted,  121 

judgment  under  4  Geo.  2,  c.  28,  where  no  appearance  by  tenant,  118 
sheriff's  return  to  elegit,  description  of  premises,  121 
verdict  for  several  defendants  joined  in  consent  rule,  and   against  other 

defendants  by  default,  costs,  122 
second  action  in,  for  the  same  premises,  costs,  id. 
judgment  as  in  case  of  a  nonsuit  may  be  moved  in  an  action  of,  161 

ELEGIT, 

writ  of,  sheriff's  return,  321 

ENLARGING 

time  to  make  an  award,  neglect  of,  by  the  arbitrator,  24 

ENTERING 

up  and  docketing  judgment,  146 
nolle  prosequi  on  the  roll,  194 

ENTITLING 

of  affidavit,  7 

in  the  description  of  the  parties  to  the  suit,  7 
of  declaration,  86 
of  demurrer  with  date,  92 

ERROR, 

writ  of,  proceedings  on  which  writ  will  not  lie,  123 

effect  of  allowance  of,  124 

notice  of  allowance,  title  of  cause,  id. 

transcribing  the  record  on,  123 

assignment  of  error,  id. 

joinder  in  error,  id. 

affidavits  in  error,  id. 

amendment  of  record  in  error,  id. 

judgment  of  non  pros.,  entry  of,  125 

amendment  of  record,  123 

ta.\ation  of  costs  in  error,  id. 

bail  on,  may  be  dispensed  with  where  the  court  directs  the  point 
to  be  raised,  124 

coram  nobis,  error  in  fact,  issue  joined,  1  23 

proceedings  on  which  writ  of  error  will  not  lie,  id. 

coram  vobis,  after,  judi^ment  signed  by  leave,  152 

reversal  of  judgment  of  imprisonment,  125 

on  quo  warranto,  costs,  id. 

frivolous,  execution  allowed  to  issue,  id. 
books,  delivery  of,  id. 

writ  of,  record  or  process  may  be  amended  after,  20 
judgment  in,  amendment  of  record  after,  id. 

EVIDENCE, 

documentary,  reception  of,  on  arbitration,  25 
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refusal  by  umpire,  to  hear,  20 

reception  of,  in  the  discretion  of  an  arbitrator,  27 

EXECUTION, 

a  fi.  fa.   cannot  issue  against  a  defendant  discharged  under  Insolvent 

Act,  125 
against  a  public  registered  officer,  id. 
members  of  a  company,  126 
on  a  judgment  iu  the  Common  Pleas  at  Lancaster,  id. 
allowed  to  issue,  where  the  grounds  of  error  are  frivolous,  125 
on  a  judge's  order  how  obtained,  126 
expenses  of,  2().'5 
sheriff's  costs  on,  id. 

expenses  on,  limited,  id, 
against  a  bed-ridden  debtor,  12G 

the  dead  body  of  defendant,  id. 
defendant  discharged  on  death  of  plaintiff,  if  no  will  proved  nor  admin- 
istration, 127 
cannot  be  levied  on  goods  the  subject  of  lien,  128 
charging  defendant  in,  id. 

for  costs  against  a  married  woman,  a  co-plaintiff,  id. 
speedy,  by  judge's  certificate,  when  to  issue,  127 
under  8  &  9  Vic.  c.  127 — form  of  warrant,  id. 
costs  of,  id. 

defendant  not  entitled  to,  on  judgment  of  non  pros.,  id. 
of  warrant  of  attorney,  284 
of  award,  52 

may  issue  on  rule  absolute  to  pay  money  under  an  award,  54 
on  master's  allocatur  on  rule  for  costs  of  the  day,  81 
charging  a  prisoner  in,  249 

EXECUTORS, 

liability  of,  to  costs,  84 

service  on,  of  declaration  and  notice  iu  ejectment,  lOG 

EXEMPTION 

from  arrest,  29 


FALSE  PLEAS, 

pleaded  for  delay,  228 

FEIGNED  ISSUE 

under  Tithe  Commutation  Act,  costs  on,  83 
in  the  form  of  a  wager,  not  abolished,  139 

FEME  COVERT, 

costs,  85 

FILING, 

of  affidavits,  15 
warrant  of  attorney,  284 

FOREIGN  LANGUAGE, 
affidavit  in,  6 
character  in,  affidavit  may  be  signed  in,  6 
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FORMAL  AMENDMENTS, 

not  being  variances,  19 

FRIVOLOUS, 

demurrers,  95 

writ  of  error,  execution  allowed  to  issue,  125 

and  non-issuable  pleas,  pleading,  228 


H. 

HABEAS  CORPUS, 

not  granted  to  a  party  in  custody  on  attachment  to  move  in  person,  37 

ad  subjiciendum,  costs  of  opposing  writ  of,  79 

to  charge  plaintiff  in  custody,  with  costs  of  nonsuit,  321 

removal  of  cause  by,  from  inferior  court,  procedendo,  130 

HUSBAND  AND  WIFE, 

joint  action  by,  death  of  wife,  1 
costs,  83 

I. 

IMPRISONMENT, 

reversal  of  judgment  of,  on  writ  of  error,  125 

INFANT 

plaintiff  may,  under  an  award,  be  ordered  to  pay  costs,  54 
claimant  under  an  interpleader  rule,  138 

INFANT  DEFENDANT, 

appearance  entered  for,  by  plaintiff,  21 
in  a  joint  warrant  of  attorney,  290 

INFERIOR  COURTS, 

Middlesex  county  court  to  what  cases  applicable,  128 

residence  of  defendant,  id. 

double  costs,  id. 
suit  pending  in,  cannot  be  pleaded  in  superior  court,  id. 
appearance  necessary  in,  before  judgment,  129 
proceedings  in,  must  be  founded  on  a  summons,  id. 
form  of  declaration  to  give  jurisdiction  in,  id. 
has  no  jurisdiction  in  a  question  of  freehold,  id. 
defendants  costs  under  Court  of  Requests  Act,  id. 
suit  for  the  balance  of  an  account,  id. 
entering  suggestion  for  costs,  130 
suggestion  traversable,  131 
admission  of  seal  of,  132 

pleadings  in,  not  under  the  Uniformity  Act,  id. 
notice  of  trial  in,  325 
exclusive  audience  of  barristers,  132 
costs  of  a  cause  removed  from,  id. 
judgment  in,  may  be  moved  by  certiorari,  id. 
a  local  act  for,  may  also  be  a  public  act,  130 
removal  of  cause  by  habeas  corpus,  procedendo,  id. 
entering  a  suggestion  under  a  local  court  act,  id. 

warrant  of  commitment  under  Small  Debts  Act,  8  &  9  Vic.  c.  127,  id. 
jurisdiction  of  superior  and  inferior  courts,  131 
process  issued  by,  id. 
cause  removed  from,  declaration,  130 
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amendment  of,  20 

defendant  a  pauper,  pleading  to,  224 

INQUIRY.  WRIT  OF, 

in  debt  not  necessary,  321 
when  necessary,  id. 

INSOLVENCY 

of  plaintiff,  judgment  as  in  case  of  a  nonsuit,  163 
of  defendant,  judgment  as  in  case  of  a  nonsuit,  164 

INSPECTION 

of  documents  in  thepossessioa  of  defendant's  attorney,  by  the  plaintiff,  133 

of  manor  court  rolls,  132 

of   documents,    demand   and   refusal    previously   to    applying   for    an 

order,  id. 
of  transfer  books  of  the  Bank  of  England,  133 
of  document,  forgery  alleged,  refused  before  plea,  id. 
mentioned  in  affidavit  not  allowed,  id. 
judge's  order  for,  rescinding  of,  209 

INTEREST, 

included  in  affidavit  of  debt,  61 

on  judgment  debt  how  calculated,  150 

included  in  judgment  on  warrant  of  attorney,  291 
INTERROGATORIES, 

examination  of  witness  on,  294 

INTERPLEADER  ACT, 
application  of,  133 

in  trespass  against  a  sheriff,  134 
by  the  sheriff  under,  id. 
sheriff  refused  relief  under,  261 
construction  of,  134 

affidavit  in  support  of  a  claim  under,  id. 
to  what  claims  applicable,  id. 

does  not  apply  where  the  crown  is  a  party  interested,  137 
where  it  does  not  afford  a  sheriff  relief,    136 
does  not  apply  where  an  indemnity  is  given,  137 

an  order  under,  detertaining  the  rights  of  parties  must  be  by  consent,  138 
rule  under,  changing  parties  to,  id. 
order  by  consent  cannot  be  reviewed  by  the  court,  id. 
rule,  where  the  claimant  obtained  the  goods  by  giving  an  indemnity,  137 

goods   purchased    of   a  bankrupt,   whose  assignee    and    another 
party  claim,  id. 

an  infant  claimant  under,  138 

security  for  costs  under,  74 

a  new  claimant  added,  138 

applied  for  by  sheriff  where  an  alleged  partner  claims,  137 

money  paid  into  court  under,  138 

where  the  execution  creditor  resided  in  Scotland,  137 

parties  served  with,  not  appearing  are  barred,  138 

special  damage  not  cognizable  under,  139 

costs  of  a  stakeholder  under,  id. 

costs  of  a  feigned  issue  under,  140 

costs  where  plaintiff  abandons  his  execution,  141 

verdict  and  judgment  on,  139 

sheriff's  costs  under,  id. 
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order  imposing  costs  aiay  be  reviewed  by  the  court,  139 

not  imposing  costs,  the   application  for  the  costs  must  be  to  the 
judge,  not  the  court,  141 

execution  for  costs  under,  71 

feigned  issue  in  the  form  of  a  wager  not  abolished,  139 
Nisi  Prius  Record  after  verdict  on  feigned  issue,  id. 
issue,  costs  on,  where  part  only  of  the  goods  found  for  the  claimant,  140 

where  part  only  of  the  goods  was  proved  to  belong  to  plaintiff,  id. 

apportionment  of  costs,  id. 

jurisdiction  as  to  costs  under,  77 

IRRELEVANT 

or  impertinent  matter  in  aiEdavit  may  be  punished  by  costs,  6 

IRREGULARITY, 

setting  aside  proceedings  for,  when  application  to  be  made,  142 

in  signing  judgment,  153 

consequence  of  taking  a  step  after  an,  142 

moving  to  set  aside  proceedings  for,  not  a   step  in  a  cause  to  require 

notice,  143 
application  to  a  judge  at  chambers  to  set  aside  proceedings  for,  142 
in  title  of  cause  in  notice  of  allowance  of  writ  of  error,  124 
setting  aside  proceedings  for,  application  to  the  court  after  an  unsuc- 
cessful one  at  chambers,  143 
setting  aside  proceedings  for,  costs,  id. 
in  declaration,  offer  to  pay  the  costs  of,  id. 
setting  aside  proceedings  for,  the  defendant  not  being  served,  id. 

imposing  terms,  id. 

motion  by  infant  defendant,  id. 
in  service  of  writ,  307 

proceedings  on  an  irregular  affidavit  may  be  voidable  but  not  void,  144 
signing  judgment  for,  id. 
waived  by  act  of  defendant,  id. 
in  declaration,  when  objection  to  be  taken,  89 
in  proceedings,  outlaw  moving  on,  213 
in  writ  of  scire  facias,  may  be  pleaded,  318 
in  service  of  rule,  how  waived,  256 
need  not  be  stated  in  rule  nisi  to  set  aside  proceedings,  256 

ISSUE  FROM  CHANCERY, 
motion  for  a  new  trial,  185 

ISSUES 

of  fact,  trial  of,  and  judgment  on  demurrer,  costs,  83 

pending  issues  in  law,  96,  97 
undisposed  of,  and  judgment  on  issues  in  law,  96 
joined  on  writ  of  error,  123 
amendment  of,  18 
conclusion  of,  239 
several,  award  on,  48 

costs  of,  77 

taxation  of  costs  of  cross  issues,  274 
found  for  defendant  and  some  for  plaintiff,  nonsuit,  197 
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JOINDER 

in  demurrer  must  be  demanded,  93 
in  error,  123 

JOINT  WARRANT  OF  ATTORNEY, 

when  not  several,  290 

JUDGMENT, 

date  of,  taxation  of  costs,  141 
signing  of,  wliere  plea  is  a  nullity,  id. 
amendment  of,  through  a  mistake  by  the  court,  19 
signed  too  soon  may  be  abandoned  by  notice,  144 
entering  up  and  docketing  of,  14G 

of,  nunc  pro  tunc,  145 
entered  nunc  pro  tunc — judgment  on  demurrer  after  death  of  plain- 
tiff, 145 
after  death  of  defendant,  146 
nunc  pro  tunc,  where  plaintiff  died  before  day  named  in  order  for  judg- 
ment, 14G 
interlocutory,  motion  to  set  aside,  147 
entry  of,  where  issues  of  law  are  argued  after  verdict  on  the  issues  of 

fact,  id. 
signed  on  judge's  order,  appearance  first  entered,  id. 
signing  of,  no  appearance  entered,  22 
signed  on  award,  motion  to  set  aside,  58,  148 
signing  of,  on  warrant  of  attorney,  289 

on  scire  facias,  320 
final,  costs  of  the  day  may  be  moved  for  after,  80 

signed  by  plaintiff's  attorney  after  settlement  of  action  by  par- 
ties, 143 
for  want  of  a  jilea,  145 
signed   on    an    arbitrator's    certificate   after  return    day   of  distringas 

juratores,  147 
must  not   be  signed  after  the  return  of  a  summons  to  stay  proceed- 
ings, id. 
of  non  pros.,  195 

by  one  of  several  defendants,  195 
signed  too  soon,  19(j 
in  an  inferior  court,  revival  of,  by  sci.  fa.,  149 
irregularly  signed,  148 
on  an  award,  leave  to  enter,  id. 
and  execution  on  award  and  allocatur,  id. 

on  a  writ  of  false  judgment,  id. 
revival  of,  l)y  sci.  fa.,  id. 

more  than  a  year  old  amended  to  proceed  to  outlawry,  149 
signed  after  the  death  of  the  defendant,  id. 
after  defendant's  death,  when  lands  bound  by,  id. 
setting  off  one,  against  another,  id. 

under  20/.  for  debt  in  action  for  penalties,  defendant  discharged,  id. 
signed  on  cognovit,  an  appearance  necessary,  id. 
on  a  cognovit  refers  to  the  date  not  the  time  of  signing,  150 
in  default  of  payment  of  debt  and  costs,  taxation  necessary,  id. 
cannot  be  signed  after  the  return  of  a  summons,  2G7 
signing  final,  150 
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debt,  interest  on,  bow  calculated,  150 
arrest  of,  venire  de  novo,  152 

cannot  be  moved  for  after  cause  referred,  id. 
when  must  be  moved  for,  id. 

a  fresh  action  cannot  be  commenced  until  the  judgment  be 
completed,  id. 
signed  by  leave,  notwithstanding  writ  of  error  coram  vobis,  id. 
rule  for  payment  of  attorney's  taxed  bill  has  the  effect  of,  154 
application  must  be  promptly  made  to  set  aside,  152 
interlocutory,  setting  aside,  153 
signed  for  want  of  a  plea,  setting  aside,  id. 
rule  for,  on  plea  of  nul  tiel  record,  205 
signing  of,  for  want  of  a  plea,  243 
demand  of  plea,  before  signing  judgment,  239 
recovered,  plea  of,  240 

set  aside  where  appearance  entered  sec.  stat.  for  infant  defendant,  153 
irregularly  signed,  application  to  set  aside,  id. 
setting  aside,  affidavit  must  state  that  judgment  is  signed,  154 

with  costs,  id. 
charging  a  fund  with  the  payment  of  money  under  a,  155 
action  on  a,  the  debt  being  under  201.,  id. 
application  for  costs,  84 
declaration  in,  1)1 
signed,  and  costs  taxed  in  vacation,  motion  in  following  term,  155 
in  the  Palace  Court  may  be  moved  by  certiorari,  132 
registration  of,  after  discharge  of  defendant  in  execution,  156 
roll,  entering  satisfaction  on,  155 
non  obstante  veredicto,  150 

costs  on,  85 

not  granted  on  plea  good  after  verdict,  150 
when  must  be  moved,  151 
writ  of  inquiry  or  venire  de  novo,  id. 
cannot  be  moved  for  by  defendant,  id. 
plea  or  rejoinder  must  admit  plaintiff's  title,  id. 
refused  after  judgment  on  demurrer  for  defen- 
dant, id. 
costs  of  rule  for,  id. 
of  a  court    at  "Westminster  conclusive  until   revised  by  a   court   of 

error,  15G 
as  in  case  of  nonsuit,  rules  as   to  moving  in  town  and  in  country 
causes,  id. 
cannot  be  moved  the  same  term  as  default,  157 
same   term   as   notice    of 
trial,  id. 
within  what  time  may  be  moved  for,  156 
may  be  moved,  although  notice  and  countermand  in  due 
time,  157 
after  any  default,  id. 
rule  for,  with  stay  of  proceedings,  158 

cannot  include  any  other  matter,  id. 
refused  where  no  complete  issue  joined,  159 
issue  muist  be  perfectly  joined,  158 
aflBdavit  for  motion,  id. 

need  not  state  the  venue,  if  the  time  in  any 
case  entitles  defendant  to  judgment,  id. 
where  money  is  deposited  in  lieu  of  bail,  159 
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AS  IN  CASE  OF  NONSUIT  Sufficiency  of  excusc  for  not  trying  pursuaut 
to  notice,  159 
pending  a  rule  for,  plaintiff  cannot  discontinue,  160 

staying    proceedings  by  one  plaintiff  as 
against  another  plaintiff,  id. 
in  ejectment,  IGl 

pending  a  demurrer,  cannot  be  moved,  id. 
after  judgment  on  demurrer  to  some  pleas,  costs  of  the 

day  may  be  moved,  id. 
one  of  several  defendants  may  move  for,  162 
where  the  plaintiff  had  been  paid  by  one  defendant,  id. 
cannot  be  moved  where  one  defendant  suffers  judgment 

by  default,  id. 
form  of  rule,  where  several  defendants,  id. 
defect  of  jury  no  ground  for,  id. 

cause  withdrawn  to  obtain  a  special  jury,  excuse,  163 
the  last  default  only  noticed  on  motion  for,  id. 
rule  for,  discharged  after  bankruptcy  of  plaintiff,  id. 
cannot  be  moved  for  after  a  new  trial  is  granted,  id. 
insolvency  the  reason  for  not  proceeding  to  trial,  id. 
of  plaintiff  no  answer  to  motion  for,  id. 
poverty  or  insolvency  of  defendant  is  a  reason  for  not 

proceeding  to  trial,  164 
believing  the  defendant  to  be  insolvent,  insufficient,  id. 
motion  for,  reference  to  issue,  id. 

cannot  be  moved  for,  after  a  reference  of  the  cause,  161 
if  plaintiff  withdraws  the  record 
after  being  a  remanet  by  con- 
sent, 164 
pending  an  orderfor  particulars, t<f. 
after  the  cause   has    been  a  re- 
manet, 165 
may  be  moved,  although  notice  of  trial  be  given  sooner 

than  necessary,  id. 
on  issue  under  the  Tithe  Commutation  Act,  id. 
cannot  be  moved  because  notice  of  trial  is  not  given  in  a 
special  jury  cause  for  the  sittings  after  Easter  term,  id. 
cannot  be  moved  pending  a  commission  to  examine  wit- 
nesses, 166 
after  peremptory  undertaking,  id. 

may  be  moved  in  the  same 
termas  default  made,  id. 
if  the   cause  be  not  tried 
within  the  time  speci- 
fied, id. 
cause     made     a    special 

jury,  id. 
agreement   to    refer    the 

cause,  167 
rule  absolute  in  the  first 

instance,  id. 
proceedings  stayed  by  de- 
fendant,   for    security 
for  costs,  id. 
(but  not  by  a  rule),  id. 
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AS  IN  CASE  OF  NONSUIT  after  peremptory  undertaking 

by  husband  and  wife,  and 

the  former  dies,  167 
service  of  rule,  id. 
any   neglect  entitles    de- 
fendant to,  168 
cause  made  a  remanet  is 

an  excuse,  id. 
absence  of  a  material  wit- 
ness, id, 
must     be      strictly     ob- 
served, id. 
enlargement  of,  169 
after  new  trial  granted  and  a  peremptory  un- 
dertaken given,  id. 
setting  aside  rule  for,  170 
where  a  writ  of  trial  is  ordered,  id. 
after  costs  of  the  day,  rule,  id. 

may  be  obtained 
on  a  fresh  de- 
fault, id. 
JURAT 

of  affidavit,  13 

JURISDICTION 

of  court  over  attorney,  40 

of  arbitrator,  exceeded  in  award,  52 

of  superior  and  inferior  courts,  131 

JUROR, 

statement  or  affidavit  by,  on  motion  for  a  new  trial,  183 
JURY, 

defect  of,  no  ground  for  judgment  as  in  case  of  nonsuit,  162 

misconduct  of,  motion  for  new  trial,  184 

discharged  by  consent,  172 

not  allowed  a  law  book  cited,  174 

discharged  in  an  undefended  cause,  id. 
by  the  judge,  costs,  173 
costs  of  issues  on  which,  86 

withdrawn  by  consent,  stay  of  proceedings,  173 
JURY  PROCESS, 

amendment  of,  after  the  cause  made  a  remanet,  18 

defective,  effect  of,  99 

JURY,  SPECIAL, 

certificate  for,  by  an  arbitrator,  27 

defendant's  rule  for,  171 

obtained  by  defendant  for  delay,  id. 

costs  of,  85 

by  defendant,  not  summoned,  consequence  of,  171 

may  be  obtained  after  the  usual  time,  id. 
should  be  summoned  in  time  by  the  party  obtaining  the  rule,  id. 
tales  prayed,  id. 
not  appearing,  the  cause  can  only  by  consent  be  tried  by  a  common 

jury,  172 
default  of,  id. 
process  to  the  sheriff,  id. 
rule  for,  service  of,  id. 
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rule  for,  when  to  be  obtained,  id. 

discharged,  id. 
banking  company,  striking  out  names  of  shareholders,  173 
on  writ  of  inquiry  before  the  sheriff,  172 
tales  prayed,  challenge  to  the  array,  173 
in  an  issue  from  Chancery,  tales,  id. 


LORD  MAYOR'S  COURT, 
admission  of  attorney  in,  39 
pending  process  in,  ca.  sa.  may  issue  on  judgment  of  another  court,  317 

LUNATIC  ASYLUM, 

defendant  in,  appearance  entered  for,  22 
distringas  against  defendant  in,  101 

M. 

MANDAMUS, 

traverse  of  return  to,  costs  of  issues,  85 

MANOR  COURT  ROLLS, 

inspection  of,  132 
MERITS, 

affidavit  of,  form  of,  by  whom  should  be  sworn,  14 

MONEY, 

taking  out  of  court,  costs  on,  82 

paid  into  court  under  an  interpleader  rule,  138 

in  lieu  of  bail,  striking  out  of  declaration,  87 

MOTION, 

notice  of,  174 

computation  of  time,  id. 

for  a  new  trial,  when  to  be  made,  177 

when  to  be  made  to  correct  an  irregularity,  174 

affidavits  on,  id. 

must  be  explicit,  5 
costs  of  a  second  motion  where  its  objects  might  have  been  included  in 

the  first,  76 
second  application  on  same  subject  as  had  been  discharged  with  costs,  174 
on  amended  affidavits,  175 

refused,  id. 
by  same  plaintiff  in  two  actions  on  same  affidavit,  176 
in  arrest  of  judgment,  when  must  be  made,  id. 
date  of  judgment  on,  relates  to  the  time  of  argument,  id. 
to  re-hear  a  rule,  id. 

in  court  after  same  had  been  dismissed  at  chambers,  id. 
rule  refused  where  the  application  might  first  have  been  made  to  the 

court,  177 
to  increase  damages,  when  to  be  made,  id. 
in  arrest  of  judgment,  when  to  be  made,  152 
to  set  aside  non  pros,  affidavit  for,  196 
to  enter  nonsuit,  id. 
to  set  aside  nonsuit,  197 
for  an  attachment  cannot  be  made  in  person,  31 

renewal  of,  32 
to  rescind  judge's  order,  209 
to  quash  a  scire  facias — rule  nisi,  320 
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NEW  TRIAL, 

motion  for,  when  to  be  made,  177 

on  an  objection  to  the  notice  of  trial,  id. 

on  the  point  of  the  right  to  begin,  id. 

judge's  report  cannot  be  contradicted,  178 
court  bound  by,  id. 

challenge  over-ruled  at  Nisi  Prius,  id. 

plaintiff  having  amended  his  particulars,  id. 

negligence  of  attorney  no  ground  for,  180 
reserved  list  of  motions  for,  178 

notice  must  be  given  of  cases  in  the  reserved  list  of  motions,  id. 
moved  for  in  the  wrong  court  by  mistake,  id. 
affidavits  on  motion  for,  when  to  be  sworn,  id. 
when  to  be  filed,  179 
motion  for,  on  the  ground  of  an  amendment  at  Nisi  Prius,  id. 

no  notice  of  trial  given,  id. 

cause  tried  by  mistake  as  undefended,  id. 

affidavits  of  witnesses  not  receivable,  180 

where  the  verdict  for  one  defendant  and  against  others,  id. 
through  default  of  jury,  costs  of  first  trial,  179 
rule  nisi  for,  on  bringing  money  into  court,  179 

verdict  under  ^'20,  new  evidence,  180 
costs  of  rule  for,  if  not  paid,  motijn  thereon,  id. 
granted  on  payment  of  costs  does  not  include  cost  of  a  remanet,  182 
rule  for,  costs  to  abide  the  event,  181 
costs  of,  costs  in  the  cause,  181,  183 
on  payment  of  costs,  consequences  of  non-payment,  181 
miscarriage  on  part  of  the  associate  in  taking  the  verdict,  180 
cannot  be  granted  for  one  of  several  defendants,  id. 
costs  of,  on  reference  after  nesv  trial  granted,  181 
on  payment  of  costs,  when  to  be  paid,  182 
granted,  costs  of  former  trial,  181 

to  abide  the  event,  182 
venire  de  novo  awarded,  id. 
to  abide  the  event,  meaning  of,  id. 
fees  allowed  on  taxation,  id. 
jury  not  agreeing,  costs,  id, 
rule  for,  abandoned,  costs,  id. 
paper  may  be  called  on  the  last  day  of  term,  179 
rule  for,  after  nonsuit,  jilaiatiff  discontinues,  cost  of  trial,  183 
on  payment  of  costs,  taxation,  182 
motion  for,  statements  of  jurors  not  admissible,  183 

affidavit  of  juror,  where  receivable,  id. 

misconduct  of  tlie  jury,  184 
rule  for,  not  proceeded  with  by  the  plaintiff,  id. 
disciiarged,  185 

abandoned,  jilaintifT  discontinued,  costs,  183 
motion  for,  observations  by  judge  at  Nisi  Prius,  184 

on  an  issue  from  Chancery,  185 

in  a  Common  Pleas  at  Lancaster  cause,  id. 
in  a  penal  action  after  verdict  for  defendant,  id. 
certiorari  for,  on  a  judgment  in  an  inferior  court,  id. 
granted,  judgment  as  in  case  of  nonsuit  cannot  be  moved  for,  163 
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NISI  PRIUS, 

discretion  of  judge  at,  to  direct  the  acquittal  of  a  defendant  in  trespass, 

186 
juror  withdrawn  by  consent,  second  action  stayed,  187 
refusal  of  judge  at  Nisi  Prius  to  try  an  action  on  a  fight,  id. 
right  to  begin,  by  the  plaintiff,  id. 

by  the  defendant,  190 
a  special  plea  demurred  to,  cannot  be  referred  to  on  the  trial,  2-12 
amendmentof  record  at,  17 

by  adding  "  by  statute''  to  the  plea,  id. 
record  after  verdict  on  a  feigned  issue,  139 
postponement  of  trial,  absence  of  witness,  costs,  18G 

on  payment  of  costs,  id. 
trial  of  cause  after  return-day  of  distringas,  id. 
trial  of  the  validity  of  a  jiatent  not  stayed  pending  a  scire  facias,  id. 
death  of  defendant  before  trial,  id. 
order  of,  how  amended,  210 

KOLLE  PROSEQUI, 

is  a  bar  to  a  future  action,  194 
effect  of,  in  pleading,  id. 
co-defendant,  entering  of,  id. 

NON-PAYMENT, 

on  master's  allocatur  between  attorney  and  client,  attachment,  33 
of  money,  attachment  for,  demand  by  power  of  attorney,  id. 

NON  PROS. 

one  of  several  defendants  cannot  sign  judgment  for  all,  195 

for  not  declaring,  id. 

appearance  must  be  complete  and  regular,  id. 

on  an  imperfect  replication,  id. 

for  not  entering  issue,  id. 

entry  of  judgment  of,  on  writ  of  error,  125 

judgment  of,  signed  too  soon,  196 

motion  to  set  aside  affidavit  for,  id. 

omission  to  deliver  particulars  of  demand,  no  ground  for,  218 

NONSUIT, 

where  there  are  several  defendants,  197 

where  one  of  several  defendants  has  suffered  judgment  by  default,  id. 
motion  to  set  aside,  id. 
enter  a,  196 
where  some  issues  found  for  defendant  and  some  for  plaintiff,  197 
plaintiff's  consent  necessary,  196 
through  the  neglect  of  the  attorney,  197 
judgment  as  in  case  of,  156 
directed  by  an  award,  bad,  51 
on  a  writ  of  trial,  327 

NOTICE, 

to  admit  documents  in  the  hands  of  third  parties,  2 

to  entitle  party  to  costs  of  proving,  id. 
of  meetings  on  arbitration,  24 
of  motion,  where  necessary,  174 

computation  of  time,  id. 
must  be  given  of  a  cause  inserted  in  the  reserved  list  of  motions  for 
new  trials,  178 
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of  declaration,  88 

setting  aside,  id. 

irregularity  in,  waiver  of,  id. 
to  produce,  id. 
of  taxation,  270 

NOTICE  OF  TRIAL, 

application  of  the  terra,  short  notice  of  trial,  if  necessary,  201 

service  of,  202 

countermand  of,  id, 

where  the  defendant  is  under  terms  by  judge's  order,  201 

by  continuance,  202 

error  in,  id. 

short,  does  not  apply  to  writ  of  inquiry,  id. 

for  sittings  after  term,  201 

before  issue  joined,  202 

given  sooner  than  necessary,  judgment  as  in  case  of  nonsuit  may  be 

moved,  163 
judgment  irregularly  signed  having  been  set  aside,  203 
notice  of  countermand  of,  id. 
mis-read  by  defendant's  attorney,  and  cause  tried  as  undefended   id. 

NOTICE  OF  ACTION, 
where  required,  198 
by  prochein  amy,  251 
form  of,  197 

sufficiency  of  time  and  place,  200 
surveyor  of  highways,  199 

informally  appointed,  200 
railway  company,  negligence,  199 
under  Metropolitan  Police  Act,  form  of,  200 
to  justices,  form  of,  id. 
attorney's  address,  attorney  on  record,  201 

NUL  TIEL  RECORD, 

pleading  of,  and  replication  to,  204 

in  plea  of,  a  variance  cannot  be  amended  by  the  court,  id. 

variance,  205 

award  of  venire  and  distringas  cancelled,  id. 
replication  of,  id. 
rule  to  produce  the  record,  id. 
notice  that  plaintiff  will  produce  record,  id. 
rule  for  judgment,  variance,  affidavit,  id 
costs  of  judgment  on,  206 
plea  of,  to  scire  facias,  205 

O. 

OFFICE  COPIES, 

of  affidavits  on  motions,  necessity  of  taking,  206 

if  taken,  is  a  waiver  of  objection  as  to  time  of  filing,  id. 

and  sheriff's  notes  necessary  on  showing  cause,  id. 

at  chambers,  id. 
of  exhibits  to  affidavits,  id. 
fees  on,  207 
of  documents  exhibited,  id. 


362  INDEX. 

ORDER, 

judge's,  official  stamp  on  copy  of,  207 

to  return  writ,  made  a  rule  of  court,  and  for  an  attachment,  id^ 

several  in  the  same  matter  may  be  made  a  rule,  id. 

after  being  made  a  rule  of  court,  cannot  be  questioned  as  to  the 

power  of  the  judge  to  make  the  order,  id. 
made  a  rule  of  court  in  vacation,  id. 

made  on  a  rule  returnable  at  chambers,  motion  to  set  aside,  208 
'  for  payment  of  money  made  a  rule,  and  fi.  fa,  thereon,  id. 

made  a  rule  of  court,  costs  of,  77,  208 
service  of,  208 

must  be  served  to  operate  as  a  stay  of  proceedings,  id. 
unless  served  in  due  time  is  a  nullity,  id. 
nisi  at  chambers,  id. 
may  be  drawn  up  by  either  side,  209 
with  the  words  "by  consent"  improperly  inserted,  id. 
for  the  payment  of  money  not  granted  ex  parte,  id. 
for  short  notice  of  trial  for  one  sitting  does  not  apply  to  a  sub- 
sequent sitting,  201 
refused  at  chambers,  application  to  the  court,  209 
for  inspection  of  documents,  rescinding  of,  id. 
on  motion  to  rescind,  additional  affidavits  may  be  used,  4,  20J^ 
motion  to  rescind,  209 
reviewing  decision  of  the  judge,  id. 
attachment  for  disobeying,  35 
to  hold  to  bail,  60 

jurisdiction  of  court  to  review,  60 
execution  on,  how  obtained,  126 
to  exempt  an  executor  plaintiff  from  costs,  209 
to  sue  in  forma,  pauperis,  222 
for  the  examination  of  witness,  295 

staying  proceedings  on  payment,  &c  ,  defendant's  consent,  2G6 
until  the  fifth  day  of  term,  motion  on,  267 
set  aside,  and  action  brought  on  the  agree- 
ment for  the  order,  id. 
to  rescind  part  of,  210 
demand  of  costs  under,  id. 
abandoning  a,  id. 

to  sue  by  next  friend,  signature  to  petition  of  an  infant  plain- 
tiff, 251 
of  Nisi  Prius,  id. 

signing  judgment  on,  appearance  necessary,  22 
or  rule,  costs  of  appearing  to  support,  79 
for  amendment  cannot  be  rescinded  after  receiving  costs,  19 

pending  a  rule  to  set  aside  proceedings  for  irregularity, 
id. 
OUTLAWRY, 

proceedings  in,  211 
proceeding  to,  by  distringas,  105 
application  by  the  outlaw,  211 

a  ca.  sa.  for  the  purpose  of,  cannot  issue  against  a  member  of  parlia- 
ment, id. 
a  capias  utiagatum  may  issue  after  the  death  of  plaintiff,  id. 
return  to  capias  utlagatnm  may  be  amended,  id. 
writ  of  sequestration  after  return  of  writ  of  capias  utiagatum,  id. 
terms  of  reversal  of,  212 
motion  by  outlaw  to  set  aside  irregular  proceedings  in,  id. 
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OUTLAWRY— con/m«e(f. 

application  to  the  Insolvent  Debtors  Court,  212 
an  outlaw  cannot  tax  a  bill  of  costs,  id. 

can  only  appear  in  court  to  reverse  the  outlawry,  213 
personal  property  immediately  vests  in  the  crown,  id. 
appearance  in,  amendment  of  writ,  id. 
setting  aside,  and  staying  proceedings,  id. 
reversal  of,  214 
proceeding  to,  judgment  more  than  a  year  old  amended,  149 

OYER, 

demanded  after  plea,  215 

of  an  administration  bond,  id. 

deed  set  out  on,  becomes  part  of  the  declaration,  id. 

of  indenture  pleaded,  id. 

as  to  setting  out  plan  referred  to  in  indenture  set  out,  id. 


PARTICULARS, 

summons  for,  and  time  to  plead,  in  ejectment,  121 
of  unsoundness  not  allowed  on  warranty  of  a  horse,  220 
not  allowed  in  covenant  by  assignee  of  lease,  id. 
in  trespass,  trover,  or  on  the  case,  id. 

not  granted,  id. 
granted  in  an  action  for  an  escape  out  of  custody,  id. 
by  defendant  on  plea  of  payment,  221 
of  set-off  with  dates,  222 
of  plaintiff's  residence,  id. 
of  infringement  of  a  patent,  217 

PARTICULARS  OF  DEMAND, 

not  necessary  in  action  on  bill  of  exchange,  216 
in  action  on  bill  of  exchange  and  goods  sold,  id. 

two  bills  of  exchange,  217 
credit  in,  216 

particulars  given  before  action,  21S 
order  for,  is  a  stay  of  proceedings  by  defendant  as  well  as  plaintiflf,  216 

must  be  served  on  the  attorney,  not  the  plaintiff,  id. 
amendment  of,  217 

after  cause  referred,  id. 
of  special  damage  not  allowed,  id. 
variance  in,  and  proof,  id. 
object  of,  219 
eflfect  of,  218 
what  is  sufficient,  219 

in  an  action  by  an  engineer,  id. 
a  surveyor,  ib. 
sworn  broker,  219 
containing  various  causes  of  action,  plea  of  payment,  216 
arbitrator  not  bound  by,  unless  brought  to  his  notice,  25 
credit  in,  plea  of  payment,  234 
pending  an  order  for,  judgment  as   in   case  of  a  nonsuit    cannot  be 

had,  164 
time  to  plead,  pending  a  summons  for  particulars,  226 
claim  for  damages  confined  to,  218 
R  2 
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PARTICULARS  OF  DEMAND— co/j/iMwef?. 

full  particular.s  may   be  required  although  an   account  has  been  pre- 

yiously  rendered,  219 
action  against  an  attorney  for  negligence,  220 
form  of,  retulering  a  plea  of  jiaymeut  necessary,  id. 
admitting  items  of  set-off  and  payment,  221 
for  balance  of  account,  no  sums  expressly  credited,  id. 
variance  in  those  delivered  and  those  on  record,  218 
non-delivery  of,  consequence,  220 

no  ground  for  non  pros.  218 

PAUPER, 

leave  to  sue  in  forma,  pauperis,  222 

pendente  lite,  id. 

after  rule  for  new  trial,  id. 

commencement  of  suit,  id. 
plea  of  payment  into  court,  223 
cause,  issues  found  for  each  party  in,  setting  off  costs,  224 
liable  to  costs  antecedent  to  the  order  to  sue,  &c.,  222 

the  costs  of  the  day  for  not  proceeding  to  trial,  223 
not  liable  to  the  costs  of  the  day  if  countermanded  in  due  time,  224 
plaintiff,  when  required,  to  give  security  for  costs,  222 
amendment  by,  liability  to  costs,  19 
defendant  in  an  information  by  the  attorney-general,  224 
cause,  staying  proceedings  in,  costs,  id. 
liable  to  be  dispaupered  for  not  proceeding  to  trial,  id. 
exempt  from  interlocutory  as  well  as  final  costs,  225 
cause,  plea  of  puis  darrein  continuance,  id. 
suing  by  prochein  amy,  id. 
cause,  counsel  in,  id. 

fees  of  of&cers  of  court,  id. 

PATENT, 

infringement  of,  particulars,  217 

PAYMENT  OF  MONEY, 

judge's  order  for,  will  not  be  granted  ex  parte,  209 
into  court,  231 
service  of  rule  for,  255 

PENAL  ACTION, 

amendment  in,  19 
PEREMPTORY  UNDERTAKING  TO  TRY, 

motion  for  judgment  as  in  case  of  a  nonsuit  after,  16G 

service  of  rule,  167 

default  after,  1G8 

enlargement  of,  169 

PLAINTIFF, 

description  of,  in  a  writ  of  summons,  297 

residence,  particulars  of,  222 

in  person  may  enter  appearance,  sec.  stat.  for  defendant,  23 

suing  in  forma  pauperis,  when  required  to  give  security  for  costs,  222 

PLEADING, 

a  plea  dated  before  delivery  is  not  a  nullity,  238 

a  misnomer  in  a  plea  does  not  make  it  a  nullity,  id. 

conclusion  of  pleas,  id. 

plea  to  the  whole  declaration  and  demurrer  to  one  count,  236 

payment  where  credit  is  given  in  the  particulars,  234 
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payment  not  covering  the  whole  declaration,  234 
generally,  id. 

where  particulars  contain  various  causes  of  action,  21 G 
inconsistent  pleas  allowed  if  amounting  to  a  substantial  defence,  23G 
several  pleas,  not  guilty  "  by  statute"  with  special  plea  not  allowed,  229 
by  public  registered  officer,  230 
generally,  229 
a  suit  pending  in  an  inferior  court  cannot  be  pleaded  in  a  superior 

court,  128  * 

nul  tiel  record,  204 

several  matters  cannot  be  pleaded  to  information  of  intrusion,  230 
order  to   plead  several    matters   after  judgment  signed  for  want  of  a 

plea,  230 
several  matters  by  order  or  rule,  id. 
in  libel  general  issue  and  special  plea,  229 

the  general  issue  by  statute  must  be  so  marked  in  the  margin,  230 
pleas  allowed  by  judge's  order  cannot  be  struck  out,  236 
counsel's  signature  to  pleas,  id. 

pleas  delivered  without  counsel's  signature  a  nullity,  237 
counsel's  signature  on  the  draft  pleas  not  on  the  copy  delivered,  id. 
necessary  to  plea  of  statute  of  limitations,  236 

to   a  plea  improperly  concluding  to    the 
country,  237 
copy  of,  in  issue  delivered,  id. 
dates  of,  in  the  issue,  239 
conclusion  of  issue,  id. 
plea  of  payment  rendered  necessary,  by  particulars  of  demand,  220 

particulars  by  defendant,  221 
payment  of  money  into  court,  amount,  231 

and  plea  of  payment,  id. 
several  counts  and  several  causes  of  ac- 
tion, id. 
admission  by,  232 

how  taken  out  on  death  of  defendant,  234 
in  trespass,  by  judge's  order  before  de- 
claration, 233 
with  other  pleas  non-issuable,  id. 
in  what  actions  not  allowed,  id. 
should  cover  debt  and  damages,  232 
in  action  on  bond  not  allowed,  233 
subsequent  costs,  232 
in  trespass  and  assault  by  order,  234 
in  assault  and  battery,  233 
time  to  plead  to  count  from  rule  to  plead  and  not  from  demand   of 
plea,  225 

by  order,  counts  from  date  of  order,  226 
computation  of  time,  225 

in  action  for  penalties,  to  give  time  to  apply  to  parlia- 
ment, 226 
peremptorily  by  order,  id. 

pending  a  summons  for  particulars  of  demand,  id. 
in  a  town  cause  having  a  country  attorney,  225 
issuably  waived  by  subsequent  amendment  of  declaration,  229 
set-off,  235 

set-off  averring  the  promises  to  be  by  defendant  and  another,  and  plain- 
tiff indebted  to  them,  235 
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non-issuable  pleas  by  judge's  order,  consequence  of,  229 
issuably  applies  to  the  plea  only  and  not  to  the  rejoinder,  227 
meaning  of,  id. 

pleas  allowed  under  the  terms  of,  id. 
in  assumpsit  on  an  attorney's  bill,  229 
terms  of,  how  waived,  22/ 
an  insufficient  plea,  239 

to  a  plea  ampunting  to  the  general  issue  de  injuria  cannot  be  replied,  231 
false  pleas  for  delay,  228 

plea  set  aside  on  an  affidavit  of  its  falsehood,  239 
to  an  amended  declaration  after  demurrer,  238 
amendment  by  adding  a  plea  after  judgment  on  demurrer,  18 
frivolous  and  non-issuable  pleas,  228 

a  plea  offering  several  defences  must  be  pleaded  by  order,  id, 
rule  to  plead  when  to  be  given,  22G 

not  necessary  after  an  order  for  time  to  plead,  id. 
once  given  is  sufficient,  id. 
demand  of  plea  before  signing  judgment,  239 
after  amendment  of  declaration,  227 

pleading  de  novo,  237 
similiter  need  not  be  dated,  240 

plea  concluding  to  the  country  with  an  "  &c."  no  similiter,  17 
similiter,  date  of,  240 

added  at  the  trial,  id. 

after  trial  where  it  was  omitted  by  mistake,  id. 
a  judgment  recovered,  id. 
auter  action  pendent,  id. 
the  general  issue  by  statute,  231 

statement  of  the  particular  statute,  id. 
payment,  particulars  with  dates  not  granted,  240 
on  obtaining  time  to  reply,  terms  of  replying  issuably  not  usual,  241 
replication  de  injuriii,  to  action  in  debt,  id. 
amendment  of  replication,  id. 
replication  to  a  plea  of  set-off,  id. 

concluding  with  an  "  &c."  no  similiter,  id. 
meaning  of  rejoining  gratis,  id. 
a  plaintiff  having  time  to  reply  cannot  afterwards  object  that  a  plea  is 

not  issuable,  id. 
Uniformity  Act  as  to,  not  applicable  to  inferior  courts,  132 
where  the  defendant  refuses  to  rejoin  plaintiff  may  sign  judgment,  242 
form  of  rule  for  striking  out  pleas,  id. 
abandonment  of  plea  demurred  to,  id. 

a  special  plea  demurred  to,  cannot  be  referred  to  on  trial,  id. 
effect  of  nolle  prosequi,  194 
form  of  issue  delivered,  239 
application  to  amend  pleadings,  242 
repleader,  when  awarded,  id. 

awarded  on  motion  for  judgment  non  obstante  veredicto,  id. 
costs  on,  243 
signing  judgment  for  want  of  a  plea,  id. 
plea  of  puis  darrein  continuance,  244 

time  for  delivery  of,  id. 

plaintiff  may  afterwards  discontinue, 

245 
motion  to  set  aside,  id. 
after  jury  sworn,  244 
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plea  of  puis  darrein  continuance,  costs  if  defendant  succeed,  245 

by  one  of  two  defendants,  244 
discontinuance  after,  98 
in  a  pauper  cause,  225 

to  scire  facias  by  a  member  of  a  public  company,  319 

PLEA  IN  ABATEMENT, 

description  of  place  of  residence  of  persons  named  in,  245 

if  a  nullity,  id. 

time  for  delivery  of,  246 

aflSdavit  of  verification  of,  id. 

as  to  part  and  in  bar  as  to  residue,  247 

for  non-joinder,  246 

by  one  of  several  defendants,  247 

pendency  of  prior  suit  for  same  cause  of  action,  246 

costs  on,  247 

of  privilege  by  an  attorney,  id. 

and  judgment.  Nisi  Prius  record,  id. 

by  a  release,  id. 

of  coverture,  246 

POSTEA, 

amendment  of,  19 

POVERTY  OF  PLAINTIFF 

not  sufficient  ground  for  security  for  costs,  74 

PRISONER, 

service  of  notice  on  plaintiff  by,  for  his  discharge,  248 
proceedings  against  a  defendant  arrested  on  capias,  id. 
discharge  of,  irregularly  arrested  on  attachment,  id. 

under   48    Geo.  3,  c.  123,  verification   of   signature  to 
notice,  id. 
may  move  for  his  discharge  under  48  Geo.  3,  c.  123,  although  he  has 

applied  to  the  Insolvent  Court,  id. 
may  renew  an  application  for  his  discharge,  id. 
discharge  of  a  bankrupt  on  production  of  his  certificate,  id. 
after  remand  by  Insolvent  Debtors  Court,  249 
discharge  of  a  married  woman  sole  defendant  in  a  suit  commenced 

before  her  marriage,  id. 
brought  up  by  habeas  corpus — motion  for  his  discharge,  id. 

to  be  charged  in  execution,  id. 
to  discharge  a  married  woman — a  party  to  suit,  249 
attachment  against,  35 
on  attachment  cannot  have  a  habeas  corpus  to  move  in  person,  37 

habeas  corpus  to  discharge,  249 
service  of  notice  for  his  discharge  where  plaintiff  is  dead,  250 
arrested  on  an  irregular  ca.  sa.  effect  of  subsequent  detainer,  id. 
a  detainer  against,  valid  though  the  original  arrest  irregular,  id. 
an  arrest  on  an  irregular  ca.  sa.  does  not  invalidate  other  writs,  id. 
motion  under  a  writ  of  capias  ad  subjiciendum,  id. 
under  criminal  process  in  Queen's  Bench  cannot  be  charged  with  civil 

process  in  another  court,  251 
in  execution  on  a  judgment  in  ejectment  may  apply  under  48  Geo.  3, 
c.  123,  for  his  discharge,  250 
on  old  judgment  without  a  sci.  fa.,  discharged,  id. 
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from  arrest,  personal,  29 

as  to  locality,  id. 

attorney  attending  a  county  court,  38 

of  an  attorney,  3'J 

as  to  venue,  id. 

to  be  sued  in  his  own  court,  id. 
writ  of,  330 
PROCEEDINGS 

not  sanctioned  by  plaintiff,  setting  aside,  265 

PROCHEIN  AMY, 

signature  to  petition  of  an  infant  plaintiff,  251 

the  authority  of  the  father  to  sue  as  prochein  amy  cannot  be  ques- 
tioned, id. 
appointment  of,  id. 
security  for  costs,  id. 
notice  of  action  by,  id. 
may  be  a  witness,  296 
where  plaintiff  sues  in  forma  pauperis,  225 

PROCESS 

issued  by  superior  and  inferior  courts,  131 

PUBLIC  COMPANY, 

officer  of,  execution  against,  125 

member  of,  pleading  to  scire  facias,  319 

officer  of,  description  of,  as  plaintiff  in  declaration,  86 

pleading  several  pleas,  230 

PUIS  DARREIN  CONTINUANCE, 

pleading,  244 


R. 

RECOGNIZANCE, 

Respiting  or  discharging,  252 
Scire  facias  on,  id. 

to  prosecute  an  application  for  new  trial   in  Common  Pleas,  at  Lan- 
caster, 252 
estreated  into  the  Exchequer,  motion  for  discharge  of  the  party,  id. 
on  certiorari  estreated,  costs  on,  id. 

RECORD, 

discrepancy  in  the  date  of  the  writ  and  the  offence  charged,  253 

re- sealing  of,  on  the  trial  being  postponed,  id. 

reference  to,  on  motion  to  set  aside  award,  55 

transcribing  of,  on  writ  of  error,  123 

amendment  of,  in  error,  id. 

withdrawn,  motion  for  judgment  as  in  case  of  nonsuit,  104 

REFERENCE, 

agreement  of,  how  proved,  28 

of  an  award,  not  final,  back  to  the  arbitrator,  53 

abortive,  costs  of  first  trial,  81 

after  a  reference  of  a  cause,  judgment  as  in  case  of  a  nonsuit  cannot  be 

bad,  161 
to  the  master,  rule  of,  report  thereon,  257 
not  proceeded  with,  verdict  stands,  281 
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after  discharge  of  defendant  in  execution,  156 

REJOINING  GRATIS, 

meaning  of,  241 

where  defendant  refuses  to  rejoin,  plaintiff  may  sign  judgment,  242 

REMANET, 

amendment  of  declaration  after,  18 
jury  process  after,  id. 
costs  of,  the  defendant  having  obtained  a  verdict  on  an  amended  plea,  S5 
judgment  as  in  case  of  nonsuit  after,  165 

REMOVAL 

of  cause  into  Exchequer,  the  crown  interested,  253 

REPLEADER, 
award  of,  242 
awarded  on  motion  for  judgment  non  obstante  veredicto,  id. 

REPLEVIN  BOND, 

staying  proceedings  on,  265 

REPLICATION, 

to  a  plea  of  set-off,  241 

imperfect,  judgment  of  non  pros.,  195 

of  nul  tiel  record,  205 

de  injuria,  to  action  in  debt,  241 

amendment  of,  id. 

concluding  with  an  "  &c."  no  similiter,  id. 

REPLYING, 

issuably,  not  imposed  on  granting  time  to  reply,  241 

after  time  to  reply,  plaintiff  cannot  object  that  a  plea  is  not  issuable,  id. 

REVERSAL 

of  outlawry,  214 

REVIEWING 
taxation,  277 

RIGHT  TO  BEGIN, 

at  Nisi  Prius,  by  plaintiff,  187 

by  defendant,  190 
on  demurrers,  97 

RULE, 

service  of,  on  an  attorney  upon  laundress  at  chambers,  insufficient,  253 
laundress's  servant,  insufficient,  id. 
on  a  servant  at  the  house  of  defendant's  attorney,  id. 
at  the  late  residence  of  defendant  on  his  son,  id. 
on  the  sister  of  defendant's  wife  insufficient,  254 
onafemale  friend  staying  at  defendant's  house,  id. 
at  defendant's  residence  on  a  person  who  promised  to  deliver 

same  to  defendant,  id. 
on  defendant's  clerk,  id. 

on  the  mother  of  the  defendant  at  his  residence,  id. 
on  a  female  in  the  habit  of  receiving  messages  for  defendant 

at  his  residence,  id. 
on  a  female,  part  of  defendant's  family,  id. 
on  the  defendant's  landlady,  id. 
K  3 
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service  of,  to  compute  on  one  of  several  defendants,  254 

on  a  servant  or  clerk  at  a  counting-house,  id. 
on  a  vearehouseman  at  defendant's  warehouse,  id. 
vfhen  served  in  the  country,  id. 
by  sticking  up  same  in  the  office,  how  granted,  255 

will   not  apply   to    subse- 
quent rules,  id. 
affidavit  stating  the  rule  to  have  been  left  instead  of  served, 

sufficient,  id. 
affidavit  must  state  the  rule  annexed,  id. 

describing  the  party  served,  id. 
delay  in,  whether  guilty  of  laches,  icf. 
irregular,  how  waived,  256 
for  the  payment  of  money,  id. 
on  an  attorney  for  the  payment  of  money,  255 
granted  on  payment  of  costs,  effect  of  non-compliance,  256 
nisi,  to  set  aside  proceedings  for  irregularity,  need  not  state  the  irre- 
gularity, id. 
award,  form  of,  54 
obtained  under  a  mistaken  supposition  that  an  affidavit  had  been 

sworn,  256 
obtained  on  a  defective  affidavit  cannot  be  amended,  id. 
with  a  stay  of  proceedings,  effect  of,  257 

not  granted  on  the  last  day  of  term,  266 
insufficiency  of  affidavits  in  support  of,  257 
affidavits  on  one  rule  not  admissible  on  another,  4 
separate  affidavits  must  be  sworn  for  separate  rules  though  similar,  »^. 
refused,  motion  cannot  be  renewed  on  amended  materials,  175 
discharged  on  defect  in  affidavit,  motion  renewed,  id. 
application  to  re-hear,  176 

the  terms  of  a  rule  binding  on  the  party  taking  it,  257 
for  an  attachment,  whether  nisi  or  absolute,  31 
copy  of,  must  be  correct,  id. 
cannot  be  returnable  at  chambers,  id. 
service  of,  must  be  personal,  id. 
if  enlarged,  must  be  personally  served,  32 
to  produce  the  record  on  issue  of  nul  tiel  record,  205 
for  returning  writ,  after  change  of  sheriff,  260 
by  defendant,  for  sheriff  to  return  writ,  id. 
for  payment  of  money  under  an  award,  return  of,  54 

ordered  by  former  rule,  unnecessary,  84 
to  plead,  when  to  be  given,  226 

not  necessary  after  an  order  for  time  to  plead,  id. 
for  striking  out  pleas,  form  of,  242 
for  new  trial  abandoned,  costs,  182 
party  served  with,  costs  of  his  appearing,  79 
or  order,  costs  of  appearing  to  support,  id. 
to  show  cause  when  should  be  served,  257 

at  chambers,  judge's  order  on,  208 
for  an  attorney  to  answer  the  matters  of  an  affidavit,  257 
affidavits  to  show  cause  against  a,  when  may  be  sworn,  id. 
may  be  abandoned,  id. 
description  of  documents  mentioned  in,  id. 
to  produce  documents  under  a  commission,  id. 
of  reference  to  the  master,  report  thereon,  id. 
to  compute  on  a  covenant,  258 
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to  compute,  production  of  note,  variance  in  maker's  name,  258 

to  show  cause  peremptorily,  id. 

irregularity  in,  not  waived  by  appearing  to  show  cause  against  it,  id. 

drawn  up  wrong  by  mistake,  how  corrected,  id. 

drawn  up  in  one  term,  must  be  enlarged,  to  be  made  absolute  in  another 

term,  id. 
in  several  causes,  affidavit  for,  259 
or  order,  appealing  against,  id. 
to  set  aside  a  demurrer,  id. 
for  a  trial  at  bar,  id. 
discharged,  costs  on,  id. 

on  a  technical  objection,  costs,  259 
showing  cause  in  the  first  instance,  id. 

costs  on  successfully  showing  cause  in  the  first  instance  against,  id. 
making  an  order  of  reference  a  rule  of  court,  id. 
costs  of,  discharged  on  a  preliminary  objection,  260 


S. 

SEAL 

of  an  inferior  court  admitted,  132 

SECURITY  FOR  COSTS, 

by  the  plaintiff,  73 

SERVICE  OF 

a  judge's  order,  208 
writ,  setting  aside,  307 

SCANDALOUS  MATTER 

in  an  affidavit  may  cause  its  rejection,  5 

SET-OFF, 

and  payment  admitted  in  particulars  of  demand,  221 
particulars  of,  with  dates,  222 
pleading,  235 

SETTING  OFF, 

costs  of  issues  in  a  pauper  cause,  224 
costs,  78 
judgments,  149 

SETTING  ASIDE  PROCEEDINGS, 

not  sanctioned  by  the  plaintiff,  265 

defendant  not  served  with  process,  id. 

in  outlawry,  213 

award  time  for  moving,  55 

a  distringas  for  appearance,  105 

judgment,  application  must  be  promptly  made,  152 

for  want  of  a  plea,  153 
for  irregularity,  costs,  143 

when  application  must  be  made,  142 

SHERIFF, 

writs  of  trial  directed  to,  before  whom  tried,  260 
refused  relief  under  the  Interpleader  Act,  261 
is  not  bound  to  accept  an  indemnity,  202 
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a  warrant  with  instructions  sent  t9.  ^.sheriff's  officer  does  not  constitute 
him  a  special  bailift'  and  release  tijre  sheriff,  261 

where  the  execution  of  a  li.  fa.  is  suspended  by  the  plaintiff  and  another 
writ  issues,  the  sheriff  must  levy  under  the  second  writ,  id. 

amendment  of  a  clerical  error  in  return  to  ca.  sa.  262 

return  to  several  writs  of  fi.  fa.  delivered  at  same  time,  261 
ii.  fa.  deducting  rent  due,  263 
fi.  fa.  must  state  the  value  of  the  goods,  318 
ii.  fa.  priority  of  writs,  '2()0 
writ  of  elegit,  description  of  premises,  121 

ruled  by  defendant  to  return  a  writ,  260 

rule  for  returning  writ,  after  change  of  sheriff,  id. 

execution  of  writ  against  the  wrong  party,  but  of  same  name,  262 

attachment  against  for  not  returning  writ,  35 

for  non-payment  of  money,  36 
staying  proceedings  on,  264 

application  by,  under  the  Interpleader  Act,  134 

expenses  on  interpleader  order,  139 

delivery  of  jury  process  to,  172 

direction  of  writ  to,  312 

action  of  trespass  against,  after  an  interpleader  issue,  262 

officer  executing  a  ca.  sa.,  searching  a  stranger's  house  for  defendant,  263 

poundage  fees,  and  expenses  of  execution,  id. 

excessive  fees  taken  by  sheriff's  officer,  penalty  under  29  Eliz.  C.  4,  id. 

costs  payable  to,  attachment  for,  264 

extent  of  liability  of,  on  failing  to  bring  in  the  body  under  a  ca.  sa.  262 

under  a  ri.  fa.  cannot  seize  goods  deposited  as  security,  id. 

expenses  of  levy  where  judgment  and  execution  set  aside,  264 

fees  reduced  on  taxation,  costs  of  taxation,  id. 

SHOWING  CAUSE  AGAINST  A  RULE, 
when  affidavit  may  be  sworn,  5 

SIMILITER, 

date  of,  in  the  pleadings,  240 

added  at  the  trial,  id. 

added  after  the  trial,  where  omitted  by  mistake,  id. 

SPECIAL  CASE, 

signature  of  counsel  to,  269 

stated  after  the  death  of  one  of  the  parties,  id. 

security  for  costs,  270 
abortive,  costs  of,  269 
drawn  by  referee,  counsel's  signature,  270 
should  be  confined  to  questions  of  law,  not  of  fact,  id. 
amendment  of  pleadings  in,  18 
judgment  on,  costs  of  previous  trial,  82 

SPECIAL  JURY, 
rule  for,  171 
tales  prayed,  id. 

when  obtained  by  defendant  for  delay,  172 
on  writ  of  inquiry  before  the  sheriff,  id. 
tales  prayed,  challenge  to  the  array,  173 
in  an  issue  from  chancery,  tales,  id. 

STATUTE  OF  LIMITATIONS, 

amendment  of  declaration,  to  save,  92 
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STAYING  PROCEEDINGS, 

a  rule  to  discontinue  is  no  stay  of  proceedings,  97 
a  plaintiff  cannot  discontinue  pending  a  rule  staying  proceedings,  id, 
effect  of  a  rule  with  a  stay  of  proceedings,  257 
in  an  action  brought  against  good  faith,  265 
in  a  second  action  for  the  same  cause,  id. 
■     on  a  replevin  bond,  id. 

judge's  order  for,  defendant's  consent,  266 

irregular  to  sign  judgment  on  without  entering  ap- 
pearance, 147 
set  aside  on  terms,  268 
in  several  actions  on  the  same  contract,  266 

replevin  bond,  id. 
a  summons  on  its  return  is  a  stay  of  proceedings,  267 

for,  waived  by  delivery  of  plea,  id. 
after  return  of  summons  for,  judgment  cannot  be  signed,  147 
by  certificate  of  Speaker  of  House  of  Commons,  267 
by  the  withdrawal  of  a  juror  by  consent,  173 
after  judgment  signed  on  certificate  at  Nisi  Prius,  267 
by  a  feme  sole,  who  afterwards  marries,  268 
application  for,  refused,  subsequent  costs,  id. 
upon  payment  of  debt  and  costs,  269 

by  judge's  order  until  the  fifth  day  of  term,  motion  when  to  be  made,  267 
judge's  order  for,   set   aside  and  action  brought  on  agreement  for  the 

order,  id. 
the   court  will  not  stay  proceedings  because  the  plaintiff  is   proceed- 
ing at  the  same  time  in  bankruptcy,  268 
rule  for  on  the  last  day  of  term,  2(^6 

order  for,  on  payment  of  debt,  costs  and  incidental  expenses,  268 
debt  being  recoverable  in  County  Court,  267 

STRIKING  OUT 

counts  in  declaration,  89 

SUBMISSION  TO  ARBITRATION, 

parties  to,  26 

stating  no  time  for  making  award,  27 

making  of,  a  rule  of  court,  id. 

revocation  of,  28 

cannot  move  in  arrest  of  judgment  after,  id. 

must  be  made  a  rule  of  court,  to  move  on  the  award,  56 

SUBPfENA, 

disobeyed  by  witness,  attachment,  36 

action  thereon,  295 
calling  witness  on,  296 
duces  tecum,  date  of,  322 

SUGGESTION, 

entering  under  a  local  court  act,  130 
under  county  court  act  traversable,  131 
on  record,  costs  on  writ  of  trial,  327 

SUMMONS, 

on  its  return  is  a  stay  of  proceedings,  267 
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TAXATION, 

notice  of,  when  may  be  given,  270 

where  defendant  has  appeared,  id. 
consequence  of  not  giving,  id. 

not  necessary  where  plaintiff  appears  sec.  stat.,  id, 
at  Westminster  in  term,  271 
copy  of  affidavit  of  increase  must  be  delivered  with  notice,  id. 

a  correct  copy,  275 
between  attorney  and  client,  discretion  of  the  master,  271 
of  costs,  affidavit  of  increase,  payment  of  witnesses,  276 
submission  to,  is  an  admission  of  retainer,  271 

where  verdict  for  20/.  and  cause  could  not  be  tried  before  sheriff,  273 
after  plea  of  payment  into  court,  271 
of  costs  of  several  issues,  at  different  times,  273 
order  for,  without  undertaking  to  pay,  no  stay  of  proceedings,  271 
jurisdiction  of  master  as  to  negligence,  id. 
of  costs  of  cross-issues,  274 
of  agency  bills,  272 

of  bill  of  costs,  one  attorney  employed  by  another  as  an  advocate,  id. 
of  an  attorney's  bill  after  action  brought,  271 

by  consent,  costs  of,  no  undertaking  to  pay,  274 
according  to  the  lower  scale  under  rule  H.  T.  4  Will.  4,  273 

where  arbitrator  found  less  than  201.  275 
of  costs  on  the  reduced  scale,  81 

on  the  higher  scale  where  cause  could  not  have  been  tried  by 

a  sheriff,  id, 
amendment  of  verdict  after,  19 
in  error,  123 
of  defendant's  costs  on  discontinuance,  9i) 
of  attorney's  bill  sued  on  by  bis  executor,  275 

after  payment,  id. 
of  costs  on  payment  of  a  less  sum  than  indorsed  on  writ,  id. 

of  briefs,  discretion  of  master,  276 
number  of  counsel  allowed  in  the  discretion  of  master,  id. 
of  costs  on  verdict  in  favour  of  one  of  two  defendants,  275 
costs  of,  after  action  brought,  276 

verdict  for  plaintiff  on  an  attorney's  bill  subject  to  taxation,  277 
of  costs  of  witness,  subsistence  money,  id. 
costs  of  interrogatories  not  used  on  the  trial  disallowed  on,  id. 
reviewing,  id. 

affidavits  used  before  the  master,  id. 
of  costs  of  bill  of  exceptions,  271 

on  order  of  Nisi  Prius  made  a  rule  of  court  after  the  death  of 
defendant,  278 
interest  not  allowed  on  taxation  of  attorney's  bill,  id. 

TERM'S  NOTICE, 

not  necessary  on  proceedings  after  verdict,  278 

where  rule  for  new  trial  not  acted  upon  for  more  than  a  year,  279 

not  necessary  by  defendant,  278 

unnecessary  where  delay  was  at  defendant's  request,  id. 

not  necessary  for  costs  of  the  day,  id. 

to  discharge  rule  for  new  trial,  id. 

TIME 

for  declaring,  86 
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TITHE  COMMUTATION  ACT, 

issue  under,  motion  for  judgment  as  in  case  of  nonsuit,  165 
computation  of  time  for  bringing  action,  72 

TRESPASS, 

declaration  in,  statement  of  abuttals,  87 

or  trover,  particulars  in,  affidavit  necessary,  220 

action  of,  against  the  sheriff  after  an  interpleader  issue,  203 

and  assault,  payment  of  money  into  court  in,  234 

TRIAL, 

notice  of,  201 

postponement  of,  on  payment  of  costs,  186 

before  sheriff,  325 
of  cause  after  the  return  day  of  the  distringas,  186 
of  the  validity  of  a  patent  not  stayed  pending  asci.  facias,  id. 
death  of  defendant  before,  id. 
postponement  of,  absence  of  witness,  costs,  id. 
abortive,  costs  of,  79 
not  proceeding  to,  costs  of  the  day,  id. 
after  return  day  of  distringas  juratores,  99 
of  an  action  on  a  fight,  refusal  of  judge,  187 
rendered  abortive  by  the  misconduct  of  jury,  costs  of,  83 
at  bar,  rule  for,  259 

TROVER, 

costs  in,  83 

U. 

UNDERTAKING 

by  attorney  to  appear,  23 

to  enter  appearance,  41 
to  charge  costs  out  of  pocket  only,  id. 
to  pay  the  debt  of  defendant,  id. 
to  pay  money,  lapse  of  time,  id. 
that  the  defendant  shall  pay,  id. 

UNDEFENDED 

cause,  jury  discharged  in,  174 

cause  tried  as,  by  mistake  no  ground  for  a  new  trial,  179 

V. 

VACATION, 

judgment  signed  in,  on  warrant  of  attorney,  292 

VARIANCE 

on  plea  of  nul  tiel  record  cannot  be  amended,  204  ' 

between  particulars  of  demand  delivered  and  those  on  record,  218 

in  writ  of  capias  and  copy,  312 

and  affidavit  to  hold  to  bail,  315 

VENDITIONI  EXPONAS, 
order  to  return  writ  of,  321 

VENUE, 

insertion  of,  in  declaration,  92 
changing  of,  in  an  action  for  libel,  279 

not  allowed  after  a  plea  in  abatement,  280 

when  application  may  be  made  for,  id. 


376  INDEX. 

YEl>i\JE— continued. 

changing  of,  venue  retained  on  undertaking  to  give  material  evidence,  280 
power  of  the  court,  id. 
in  debt  for  use  and  occupation,  id. 
in  an  action  on  contract,  279 
where  a  corporation  is  concerned,  281 
where  it  cannot  be  changed,  279 
changing,  undertaking  to  give  material  evidence,  280 

from  town  to  country,  effect  on  time  to  plead,  279 
brought  back  without  undertaking  to  give  material  evidence,  280 
giving  material  evidence  in  the  county,  id. 

VERDICT 

for  plaintiff  without  damages,  effect  of,  282 

subject  to  a  reference,  stands,  if  reference  be  not  proceeded  with,  281 

special  case,  subsequent  death  of  plaintiff,  282 
general,  where  some  counts  are  bad,  venire  de  novo,  281 
in  debt,  pleas  of  payment  and  set-off,  281 
in  covenant,  several  counts  and  one  breach  only,  id. 
in  ejectment  may  be  distributive,  121 

for  several  defendants  and  against  others  by  default,costs,  122 
delivered  after  the  return  day  of  writ  of  trial,  281 

on  issues  in  fact,  venire,  omitting  the  assessment  of  damages  on  de- 
murrer, id. 
and  judgment  on  an  issue  under  an  interpleader  rule,  139 
for  one  defendant  and  against  others,  180 
in  favour  of  one  of  two  defendants,  taxation  of  costs,  275 
cannot  be  entered  on  a  reference  of  cause  before  the  sheriff,  327 
may  be  general  if  the  jury  so  desire,  282 
entry  of,  on  a  fact,  left  by  the  judge,  being  found,  id. 
recording  of,  id. 

discontinuance  must  be  before,  97 
special,  discontinuance  after,  id. 

W. 

WARRANT, 

form  of,  for  execution  under  8  &  9  Vic.  c.  127,  127 

on  attachment  for  contempt  of  court,  35 
by  Speaker  of  the  House  of  Commons,  attachment  under,  38 
of  commitment  under  Small  Debts  Act,  8  &  9  Vic.  c.  127,  130 
with  instructions  to  sheriff's  officer,  does  not  constitute  him  a  special 
bailiff,  and  release  the  sheriff,  261 

WARRANT  OF  ATTORNEY, 

form  of  attestation  to,  283 
attesting  of,  by  an  attorney,  id. 

appointment  of  the  attorney  by  defendant,  284 
judgment  on,  the  attesting  witness  residing  abroad,  286 

having  absconded,  id. 
executed  abroad,  284 
alteration  of,  after  execution,  id. 
executed  by  a  marksman,  287 
time  for  filing,  284 
given  as  a  guarantee,  287 
void  if  given  for  an  illegal  consideration,  id. 
affidavit  to  prove  illegal  consideration,  id. 

of  execution  of,  more  than  a  year  old,  4 
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appearance  entered  on,  where  the  court  is  not  expressly  named,  287 
date  of  execution,  284 

judgment  on,  may  be  set  aside  by  defendant  though  a  bankrupt,  287 
signing  judgment  on,  289 

by  executors  or  administrators,  286 
after  the  death  of  defendant,  288 
given  by  a  married  woman  dum  sola,  286 
no  suit  pending,  title  of  affidavit,  289 
affidavit  of  defendant  being  alive,  id. 

time  of   defendant  being 
seen,  id. 
defendant  resident  abroad,  id. 
judgment  on,  an  alias  fi.  fa.  may  issue  without  entering  continuances 
on  the  roll,  288 
entered  up  in  vacation,  id. 
may  authorise  judgment  without  application  to  the  court,  291 
joint,  when  not  several,  290 

when  judgment  may  be  signed  against  one,  id. 
one  of  the  defendants  an  infant,  id. 
judgment  on,  must  not  exceed  in  amount  the  sum  authorised,  id. 
interest  included  in  judgment,  291 
motion  to  add  interest  referred  to  the  master,  291 
judgment  on,  on  affidavit  of  plaintiff's  clerk,  id. 
date  of  judgment,  id. 
judgment  on,  on  office  copy  of  affidavit  of  execution,  id. 

signed  after  the  death  of  defendant  an  insolvent,  set  aside,  288 
on,     appearance    unnecessary,     when    objections    must    be 
taken,  292 
judgment  on,  signed  in  vacation,  when  objection  must  be  taken,  id. 
signed  more  than  a  year,  execution  thereon,  id. 
more  than  ten  years  old,  293 
for  a  prospective  debt  illegal,  id. 
more  than  a  year  old,  judgment  on,  on  affidavit  of  plaintiflfs  attorney,  292 

WARRANTY 

of  a  horse,  action  on,  particulars  not  allowed,  220 

WITHDRAWAL 

of  a  juror  by  consent  is  a  stay  of  proceedings,  1 73 

WITNESS, 

commission  to  examine,  affidavit  should  state  the  names,  293 
at  the  suit  of  the  crown,  294 
directed  to  judges  of  a  foreign  court,  294 
should  be  applied  for  promptly,  293 
for  defendant  in  a  revenue  cause  not  granted,  294 
on  interrogatories  and  cross  interrogatories,  id. 

examination  of,  on  interrogatories  in  a  revenue  cause,  293 

under   a    judge's   order,  reception  of   the  evidence  at  the 
trial,  295 

examination  of  by  umpire,  on  arbitration,  25 

may  be  sworn  by  an  arbitrator  although  order  omits  to  state  so,  25 

before  an  arbitrator,  costs  of,  83 

attachment  against,  for  not  obeying  a  subpoena,  36 

keeping  a  witness  out  of  the  way,  attachment,  37 

costs  of  detention  of  a  material  witness,  where  trial  put  off,  85 

expenses,  attorney  not  personally  liable  for,  295 
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claim  of  his  expenses  previously  to  being  examined,  td. 
allowance  of  expenses  to,  id. 

costs  of,  on  taxation,  277 
a  prochein  amy  may  be  a  witness,  29G 
to  compel  the  attendance  of,  before  an  arbitrator,  id. 
costs  of,  before  an  arbitrator,  id. 

privileged  from  arrest  while  attending  an  arbitrator,  id. 
objection  to  the  competency  of,  id. 

an  attorney  who  acts  as  advocate  in  sheriflf's  court  cannot  give  evid- 
ence, id. 
not  obeying  a  subpoena  liable  to  an  action,  295 
calling,  on  his  subpoena,  29fj 

WRIT 

of  summons,  form  of,  296 

description  of  plaintiff  in,  297 
defendant  in,  id. 
direction  of,  to  defendant,  .SOO 
insufficient  description  of  defendant's  address,  298 
indorsement  on  continuing  writs,  301 
date  of,  in  declaration,  89 
a  distringas  for  appearance  must  accord  with,  102 

after  alias,  103 
indorsement  of  attorney's  name  on,  298 
description  of  attorney's  residence  on,  299 
indorsement  of  debt  and  costs  on,  id. 

defendant's  address,  297 
amendment  of,  301 

of  indorsement  on,  301 
from  assumpsit  to  debt  not  allowed,  303 
by  adding  a  plaintiff's  name,  301 
not  allowed  after  service,  id. 
altering  of,  after  it  is  issued,  id. 
omitting  name  of  court  irregular,  308 
name  of  party  in  writ  must  be  certain,  298 
must  contain  the  memorandum  of  its  duration,  302 
must  correctly  describe  the  form  of  action,  id. 
where  several  defendants,  several  writs  may  issue,  304 
alias  and  pluries  to  save  statute  of  limitations,  id. 
amendment  of,  to  save  statute  of  limitations,  303 

in  the  description  of  the  parties,  304 
error  in  teste  of  copy  of,  303 
re-sealing  defective,  304 
amended,  304 
issued  into  a  county  palatine,  309 
duration  of,  302 
continuance  of,  305 

payment  of  amount  indorsed  on,  subsequent  costs,  309 
a  defective  writ  cannot  be  treated  as  a  nullity  by  plain- 
tiff, 309 
setting  aside  either  writ  or  service  for  irregularity,  id. 
on  payment  of  less  sum  than  is  indorsed,  costs  may  be 

taxed,  79 
service  of,  two  calls  only  allowed,  306 

must  be  personal  to  entitle  plaintiff  to  enter  ap- 
pearance, 20 


INDEX.  379 

WRIT— continued. 

of  summons,  service  of,  entering  appearance,  30G 

motion  to  set  aside,  wlien  to  be  made,  id. 
where  defendant  is  arrested,  id, 
on  an  agent,  not  allowed,  id. 
on  a  public  company,  id. 
in  a  wrong  name,  how  cured,  id. 
upon  a  wrong  party,  id. 
regular,  writ  irregular,  id. 
Easter  intervening  before  appearance,  id. 
setting  aside,  308 

set  aside  after  appearance  by  plaintiff,  307 
by  letter  insufficient,  id. 

on  the  attorney  conducting  a  cross-action  in- 
sufficient, id. 
and  copy  setting  aside,  308 
irregular,  motion  thereon  after  appearance,  309 
in  a  wrong  county,  308 
in  an  adjoining  county,  id. 
irregularity  in,  waiver  of,  305 
not  personal,  motion  to  set  aside,  309 
under  a  local  court  act,  at  the   residence   of 
defendant,  307 
of  capias,  description  of  defendant  in,  310 

must  contain  some  description  of  defendant's  residence,  id. 

direction  of,  to  the  sheriff,  312 

amendment  of,  in  the  direction  to  the  sheriff,  301 

may  issue  into   a  different  county  than  where  defendant  is 

described  of,  313 
alias,  id. 
amendment  of,  id. 

in  the  description  of  the  judgment,  id. 
duration  of  a  ca,  sa.,  314 
copy  of,  must  be  dated,  id. 

error  in,  delivered  by  the  officer,  317 
must  be  correct,  id. 
service  of,  310 

must  accord  with  the  original,  314 
indorsement  of  sum  on,  must  accord  with  affidavit,  310 
a   second  writ   of  ca.    sa.   may  issue   where  the  first  was 

irregular,  314 
concurrent  writs  may  issue,  id. 
variance  in,  and  copy,  312 
of  testatum  ca.  sa.  may  issue  before  the  original  ca.  sa.,  314 
warranted  by  the  original  writ,  id. 
after  execution  of  fi.  fa.  amendment,  315 
concurrent  writs  of  execution,  id. 
of  execution,  omission  of  date  of  judgment  in,  id. 
of  ca.  sa.  having  issued  for  damages,  a  second  writ  cannot  issue  for  the 

costs,  316 
variance  of,  from  the  affidavit  to  hold  to  bail,  id. 
of  ca.  sa,,  arrest  under,  in  a  wrong  county,  317 
indorsement  of  interest  on,  312 

may  issue  on  judgment,  pending  in  another  process,  317 
indorsement  on,  the  expenses  of  a  previous  fi.  fa.  irregular, 
312 
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In  royal  8vo.  price  12s.  boards. 
TlISl,ASOU'S   SsEABZZfG   CASES    OKT   PXiEADIXrC 
A  Selection  of  Leading  Cases  on  Pleading,  and  Parties  to 

Actions;  with  I'ractical  Notes,  elucidating  the  principles  of  Pleading  (as  exem- 
plilied  in  cases  of  most  frequent  occurrence  in  practice)  by  a  reference  to  the 
earliest  Authorities,  and  designed  to  assist  both  the  Practitioner  and  Student. 
By  IF.  Finlason,  Esq.,  of  the  Middle  Temple,  Special  Pleader. 

"The  Notes  themselves  are  learned,  and,  we  may  add,  elaborate  Treatises  upon 
the  matters  to  which  they  relate.  *  *  *  *  xhe  frequent  reference  to  the 
very  fountain  heads  of  the  J.aw,  the  Year  Books  and  the  older  Reports,  honourably 
distinguishes  these  Notes."— Law  M.vg.  No.  10.  N.  S.  Keb.  1847. 

"  Mr.  Finlason  has  displayed  great  learning  in  the  Notes,  and  we  heartily  com- 
mend his  volume  to  the  careful  and  repcati'd  perusal  of  every  law  student,"  and  it 
will  doubtless  be  found  a  useful  addition  to  the  library  of  the  practising  Pleader, 
who  raav  often  advantageously  refresh  his  memory  with  it." -Law  Times,  30th 
Jan.,  1847. 


LAW    BOOKS,    PUBLISHED    BY 


In  8vo.  price  £1  6s.  boards. 
TII.SI.I:-?    OUT   THE   STAMP    IiAlVS. 

A  Treatise  on  the  Stamp  Laws  in  Great  Britain  and  Ireland ; 

being  an  Analytical  Digest  of  tiie  Statutes  and  Cases,  with  practical  observations 
thereon;  together  also  with  a  Table  of  Stamp  Duties  payable  throughout  the 
United  Kingdom,  &c.  &c.  By  Hugh  Tilsley,  Esq.,  Assistant  Solicitor  of  Stamps 
and  Taxes. 

"  Mr.  Tilsley  is  evidently  a  gentleman  of  considerable  ability  and  industry,  and 
would  have  written  well  and  soundly  on  the  subject,  even  if  his  employment  liad 
not  made  it  peculiarly  his  own  ;  and  in  legal  apprenension  alone  (a  qualification 
which  he  certainly  has  not  acquired  at  the  Stamp  Office)  he  fairly  beats  his  pre- 
decessors and  rivals,  Messrs.  Chitty  and  Collins.  The  cases  are  well  stated  and 
acutely  criticised.  But  this  is  not  all ;  the  Book  is  complete,  and  admirably  ar- 
ranged for  reference ;  and  these  merits  we  place  to  the  credit  of  its  official  origin. 
It  is  a  perfect  working  book  of  reference,  and  bears  internal  evidence  of  having  been 
originally  compiled,  as  the  Author  says,  for  the  use  of  himself  and  those  associated 
with  him  in  his  official  duties."— Jurist,  23rd  January,  1847. 

♦  *  *  "  There  are  several  other  important  points  to  which  Mr.  Tilsley 
has  called  attention,  some  of  which  are  not  usually  found  in  tlie  books  of  practice. 
We  may  advert  to  these  hereafter,  and  in  the  mean  time  recommend  tlie  volume 
as  one  of  great  practical  utility  to  all  branches  of  the  profession."- Legal  Ob- 
server, Jan.  2,Srd,  1&47. 

"We  notice  this  publication  as  one  of  considerable  interest  to  the  mercantile 
world,  and  to  the  profession  of  the  law.  It  is  bv  the  Assistant  Commissioner  of 
Stamps  and  Taxes— the  working  officer  of  the  department;  and  therefore  not 
only  comes  forth  as  the  book  of  a  writer  thoroughly  acquainted  \vith  his  subject, 
but  amounts  to  something  very  like  an  official  authoritv  on  this  vexatious  and 
complicated  chapter  of  the  law.  Much  attention  has  apparently  been  devoted  to 
the  probate  and  legacy  duties.  But  the  most  elaborate  portion  of  the  work  is  that 
under  the  title  "  Instrument,"  which  is  distributed  into  several  di^^sions,  treating 
of  thevarious  subjects  connected  with  the  Stamp  Duties  on  deeds,  &c."  -Times 
December  2.3rd,  1846. 

"  Few  books  upon  the  shelf  of  the  practitioner  are  so  often  referred  to  as  that 
which  instructs  him  on  the  suliject  of  Stamps.  A  work  therefore  that  treats  of 
this  troublesome,  complex,  and  difficult  branch  of  practice,  with  orderly  arrange- 
ment, in  a  lucid  manner,  and  with  extensive  knowledge  derived  from  large  expe- 
rience, is  undoubtedly  one  of  the  most  acceptable  contributions  to  the  professional 
library.    Such  a  book  is  this  of  Mr.  Tilsley  upon  the  Stamp  Laws. 

"  Necessarily,  from  his  official  position,  must  Mr.  Tilsley  enjoy  advantages  for 
procuring  the  best  information,  such  as  no  other  writer  could  command.  His 
Knowledge  is  not  merely  theoretical,  it  is  eminently  practical.  Almost  every  pos- 
sible combination  of  facts  is  yearly  submitted  to  his  judgment.  He  sees  tlie  actual 
working  of  the  law,  he  is  accustomed  to  apply  it  to  particular  cases,  and  hence  no 
man  could  be  imagined  better  qualified  to  instruct  the  lawyer  on  those  laws  and 
their  interpretation. 

"  And  he  has  made  abundant  use  of  his  opportunities  ;  evidently  he  has  mastered 
the  subject ;  he  writes  like  one  to  whom  it  is  familiar  in  all  its  phases.  There  are 
no  obscurities  of  language  ;  no  half-hinted  opinions  that  mark  the  doubting  and 
half-informed  author;  all  is  precise  and  definite,  like  one  who  writes  with  the 
confidence  that  he  fully  understands  what  he  is  writing  about."— Law  Times, 
Januarv-  2nd,  1847. 


In  I2mo.  price  I4s.  boards. 
^EFABIATIOir. 

A  Treatise  on  the  Law  of  Defamation  ;  with  an  Appendix, 

containing  the  Recent  Statutes  affecting  this  portion  of  the  Law,  and  Precedents 
of  Pleading  under  the  New  Act.  By  George  tVingrove  Cuu/ce,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law. 

"  Mr.  Cooke  has  displayed  excellent  workmanship,  has  given  the  gist  of  the 
cases  without  setting  tbem  forth  at  length.  He  evidently  possesses  a  legal  mind  : 
he  can  clearly  see  a  point  and  clearly  express  it :  he  has  expended  much  industry 
upon  his  task,  and  the  result  is,  a  book  that  will  be  an  acquisition  to  the  lawyer's 
library."— Law  Times. 


STEVENS    AND    NORTON. 


Fifth  Edition.    In  royal  8vo.  price  £1  Is.  boards. 
IWITFOBD    ON   PIiEABIia-G. 

A  Treatise  on  the  Pleadingrs  in  Suits  in  the  Court  of  Chancery, 

by  English  Bill.  By  Jo/in  Miljord,  Esq.  (the  late  Lord  Redesdale)  the  5th 
edition,  comprising  a  large  body  of  additional  Notes,  by  ./oii'a A  W.  Smith,  B.C.L., 
of  Lincoln's-inn,  Esq.,  Barrister-at-Law,  editor  of  Fearne's  Contingent  Re- 
mainders, and  author  of  a  Treatise  on  Executory  Interests. 


In  12mo.  price  £\  5s.  boards. 
TTRWHITT    ON   PI.EABING. 

A  Summary  of  the  Law  of  Modern  Pleading,  incident  to  the 

Bules  of  Hilary  Term,  1834;  with  such  of  the  Decisions  on  Practice,  Evidence, 
and  Costs,  as  arc  closely  connected  with  that  subject;  and  copious  Analyses  of 
the  Cases  and  Pleadings.  By  Robert  Philij}  Tyrwhitt,  Esq.,  of  the  Middle  Tem- 
ple, Barrister-at-Law. 

Extract  from  the  Times,  October  29th,  1846. 

"The  Reports  of  the  'Common  Law  Commissioners'  suggested  extensive 
changes  in  the  practice  of  this  important  subject  (Pleading),  which  changes, 
whether  improvements  or  not,  were  sanctioned  by  Parliament,  and  embodied  by 
all  the  Common  Law  Courts  in  general  rules,  dated  Hilary  Term,  1834.  It  wa.s 
then  sought  to  adapt  old  principles  to  modem  exigencies,  and  to  link  the  present 
with  the  past,  by  regulating  the  transition— with  what  success  the  work  before  us 
attempts  to  develope.  It  embodies  in  its  text  the  pith  of  the  decisions  on '  Modem 
Pleadmg.'as  incident  to  the  above  rules,  and  condenses  in  the  notes  other  valuable 
matter  at  present  spread  over  lengthy  reports.  The  latter  feature  is  adapted  to 
render  the  volume  more  extensively  useful  in  Courts  of  Nisi  Prius,  particularly  on 
the  circuits,  and  in  the  libraries  of  country  practitioners.  Nor  is  it  rigorously 
limited  to  its  chief  object,  but  includes  tlie  course  of  decisions  on  the  replication 
de  injuria  in  its  extended  application,  as  well  as  on  the  modem  acts  respecting 
land,  tithes,  mines,  commons,  waj's  and  easements,  together  with  so  much  of  the 
law  of  amendment,  evidence  and  costs  as  elucidates  the  new  rules  of  pleading. 
On  the  whole,  this  work  appears  to  have  been  prepared  with  much  care  and  in- 
dustry, and  will  be  found  to  afford,  in  small  comparative  compass,  a  useful  adjunct 
to  the  works  of  Stephen  and  Chitty." 


In  royal  8vo.    Vol.  I.  Part  I.  price  10s.    (To  be  continued.) 

COOPER'S   REPORTS    IN   CHANCERV,   TEMP.   I.ORB 
COTTEIirHil.IVI. 

Reports  of  Cases  in  Chancery,  decided  by  Lord  Cottenham ; 

commencing  7th  July,  1846.  With  which  are  interspersed  some  Miscellaneous 
Cases,  and  Dicta,  and  various  Notes.  By  Charles  turton  Cooper,  Esq.,  one  of 
Her  Majesty's  Counsel. 


In  royal  8vo.  13  vols,  and  Vol.  XIV.  part*  I.  II.  and  III. 
SIIMCON'S    CHANCERY   REPORTS. 

Reports  of  Cases  decided  in  the  High  Court  of  Chancery  by 

the  Right  Hon.  Sir  Lancelot  Shadwell,Vice-Chancellor  of  England.     3y  JVicholas 
Simons,  Esq.,  Barrister-at-Law. 

(Tlo  he  conliijiicd.) 


Second  Edition.     In  2  vols.  8vo.  price  £S  Ss.  lioards. 
liAl^XEiXiIi'S    CHil.I«7CERY   PRACTICE. 

The  Practice  of  the  High  Court  of  Chancery.     By  Edmund 

Hoherl  Danit'U,  F.K.S.  Second  Kdition,  with  several  New  Chapters,  and  con- 
siderable Alterations  and  Additinns;  adaptinfr  the  Text  to  the  last  General  Orders 
of  May,  lri45,  and  the  Decisions  ot  the  Court  \ip  to  the  time  of  publication.  Uy 
T.  E.  Headtam,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 

"  The  universal  opinion  of  the  profession  has  stamped  upon  Mr.  Daniell's  book 
a  high  character  for  usefulness  and  general  accuracy.  It  has  become,  in  fact,  the 
manual  of  the  Chancery  practitioner."        *       »       * 

"  In  nothing  has  Mr."  HeaiUam  been  more  successful  than  in  the  plan  by  which 
he  has  adapted  the  New  Practice,  occasioned  by  the  New  Orders  of  May,  1845,  to 
the  General  Practice  of  the  Court.  He  has  in  every  case  incorporated  any  of  the 
New  Orders  hv  wliich  the  Practice  has  been  varied,  with  the  text  of  the  original 
work.  He  has  givrn  expositions  of  the  effect,  actual  ami  jirobable,  of  those  Orders, 
which  exhibit  much  tact  and  acumen."— Law  Magazine,  N.  S.  No.  7. 

"  We  have  no  hesitation  in  declaring  that  this  is  the  most  able  work  which  has 
ever  been  written  on  the  .Practice  of  the  Court  of  Chancery.       *        *        * 

"  And  we  think  that  the  manner  in  which  the  learned  Editor  has  dealt  with  the 
original  work  has,  upon  the  whole,  been  very  judicious."— Jurist,  No.  487. 

"  Daniell's  Practice  is  now,  we  believe,  in  Equity,  that  which  '  Chitty's  Archbold' 
is  in  the  Common  Law -the  authority  to  which  everybody  refers,  and  which  every- 
body uses  ;  and  undoubtedly  to  this  distinction  it  is  well  entitled,  for  it  is  one  of 
the  most  practical  of  books  of  practice ;  methodical  in  its  arrangement,  precise 
and  perspicuous  in  its  composition,  and  assuming  nothing  as  already  known  to 
the  inqmrer,  and  therefore  too  familiar  to  be  stated."— Law  Times,  April  18, 
1846. 


Second  Edition.    In  12mo.  price  14s.  boards. 
nilliliER'S    ORDERS    TN    CHANCERY. 
The  Orders  of  the   High   Court  of  Chancery,  from   Hilary 

Term,  1800,  to  Michaelmas  Term,  1845,  with  an  Analysis  of  the  Orders;  the 
Statutes  relating  to  Pleading  and  Practice  in  that  Court,  including:  Sugden's 
Acts,  with  Notes  of  the  Decisions  upon  the  above  Orders  and  Statutes,  and 
Explanatory  Observations.  Second  Edition.  By  is'amuel  Miller,  Ksq.,  Barrister- 
at-Law. 

"  We  think  the  Notes  are  carefully  written  ;  the  Analysis  and  Index  will  afford 
a  ready  reference  to  the  several  Orders ;  and  the  work  must  be  peculiarly  useful  to 
the  practitioners  of  the  Court."— Legal  Observer,  Dec.  27,  184.5. 

"  The  peculiar  feature  of  Mr.  Miller's  '  Orders  in  Chancery,'  that,  indeed,  to 
which  it  is  mainlv  iniiebtcd  for  the  kindly  reception  it  has  found,  is  the  verj'  con- 
venient CLASSIFICATION  of  the  Orders  under  distinct  headings,  arranged 
ALPHABETICALLY,  so  that  the  practitioner  is  enabled  to  lay  his  finger  in  a  moment 
upon  all  that  relates  to  the  subject-matter  under  his  consideration.  To  add  to 
the  completeness  of  the  work,  notes  are  appcndedof  all  the  decisions  of  the  Courts 
upon  the  construction  of  the  various  Orders. 

"  An  Appendix  presents  the  Orders  i"  erienso;  to  these  reference  is  made  in 
the  alphabetical  Analysis,  so  that  if  a  doubt  arises  as  to  the  construction,  the 
very  words  mav  readily  be  cited." 

*  *  *  "liis  volume  is  made,  in  fact,  a  sort  of  CONDENSED  Code  OF  Chan- 
cery Practice."— Law  Times,  Nov.  15, 1815. 


In  2  vols,  royal  12mo.  price  .-CI  18s.  boards. 

GRAirT'S    CKAIfCERY   PRACTICE. 

The  Practice  in  the  High  Court  of  Chancery ;  including  Ap- 
peals to  Parliament,  and  Proceedings  in  Limacy,  with  official  Forms,  Pleadings, 
Costs,  &e.  By  Hardivg  Grant,  Solicitor  of  the  Court.  The  Fifth  Edition, 
entirely  re-written ;  and  including  the  New  Orders  of  May  8th, 1845. 


STEVENS    AND    NORTON. 


In  royal  8vo.    Vol.  I.  price  £1  lis.  6d.  boards. 

SPEirCE    ON    THE    SQVXTABXiE    J17R.ISSICTZO?r    OF 
THE    COURT    OF    CHAN'CEZIV. 

The  Equitable  Jurisdiction  of  the  Court  of  Chancery ;  com- 
prising its  Rise,  Progress,  and  Final  Establishment;  to  which  is  prefixed,  with  a 
view  to  the  elucidation  of  the  main  subject,  a  concise  Account  of  the  leading  Doc- 
trines of  the  Common  Law,  and  of  the  Course  of  Procedure  in  the  Courts  of  Com- 
mon Law  in  regard  to  Civil  Rights,  with  an  attempt  to  trace  them  to  their  sources, 
and  in  which  the  various  alterations  made  by  the  Legislature  down  to  the  present 
day  are  noticed.    By  George  Syence,  Esq.,  one  of  Her  Majesty's  Counsel. 

"  Now  the  author  of  the  book  before  us  has  at  least  this  merit,  that  he  has  in- 
vestigated with  most  surprising  labour  all  the  environs  of  his  main  subject.  The 
extent  to  which  this  labour  has  been  undertaken  will  be  understood  by  the  fact, 
that  this  bulky,  closely-printed  volume- and  there  never  was  less  bookmaking  in 
any  book  than  in  this— is  entirely  devoted  to  in  fact  the  introductory  part  of  his 
work."    *    *    * 

"  The  historical  part  reaching,  as  appears  from  a  passage  we  have  already 
quoted,  only  as  far  as  the  reign  of  Charles  IL,  though  a  good  deal  of  general  law- 
is  introduce"d,  which  is  carried  down  to  the  present  times." 

*  *  *  "The  reader,  however,  will  be  surprised  at  the  mass  of  information 
which  it  contains ;  all  the  principal  branches  of  learning  are  explored."— Law 
Magazine,  N.  S.,  No.  8. 

"  Great  thanks,  then,  are  due  to  the  lawyers  who  explore,  for  the  benefit  of 
their  brethren,  the  history  of  the  law,  sacrificing  to  the  study  of  legal  antiqua- 
rianism  not  only  their  rest,  hut  that  which  is  even  dearer  to  EngUshmen,  the 
acquisition  of  wealth.  Mr.  Spence  has  entitled  himself  to  these  thanks  by  the 
production  of  the  volume  now  before  us,  in  which  we  find,  as  the  result  of  in- 
quiries that  must  have  been  painfullv  laljorious,  a  deeply  interesting  account  of  the 
origin  and  gradual  growth  of  the  Court  of  Chancery  and  of  its  equitable  prin- 
ciples."—JVrist,  Julv4th,  1846. 

"  We  cordially  hail  the  appearance  of  Mr.  Spence's  work  on  the  Court  of 
Chancery,  which  is  undoubtedly  a  verv  valuable  contribution  to  our  stock  of  legal 
literature.  It  displays  an  eminent  de'gree  of  learning,  much  laborious  research, 
and  very  sound  and  accurate  judgment."— Legal  Observer,  June  27,  1846. 

"  This  work  has  a  far  wider  interest  than  most  of  those  that  invite  the 
attention  of  a  legal  periodical.  It  is  something  more  than  a  mere  Law  Book. 
Every  lawver  who  deserves  the  name  must  read  it,  and  every  man  who  desires  an 
insight  into  the  rise  and  progress  of  our  social  and  poUtical  fabric  ought  to  do  so. 
Vast  industry  has  been  bestowed  upon  the  collection  of  the  materials,  sound 
judgment  has  been  exercised  in  the  selection  of  the  valuable  from  the  worthless, 
and  the  skill  of  an  accomplished  writer  has  been  exhibited  in  the  manner  of  pre- 
senting them  to  the  reader.  Although  extremely  learned,  Mr.  Spence's  pages 
are  never  dull  or  dr)'.  It  is  a  work  which  every  lawyer  will  place  upon  his 
shelves,  not  for  reference  only,  but  to  be  read  and  studied  from  the  beginning  to 
the  end.  To  the  law  student'especiallv  must  it  be  commended  as  the  best  intro- 
duction to  the  history  of  the  law  yet  oftered  him.  It  should  be  read  immediately 
after  '  Blackstone,'  and  before  he  enters  upon  books  of  practice  ;  for  when  he  has 
learned  the  origin  of  the  courts,  of  their  jurisdiction,  and  of  their  forms  of  pro- 
cedure, he  will  find  them  more  readily  committed  to  memory,  and  will  see  good 
reasons  for  many  things  which  otherwise  might  appear  to  him  meaningless  and 
absurd."— Law  "Times,  June  27th,  1846. 

*,*  The  fir.st  part  of  the  Second  Volume,  which  will  be  first  published, 
will  comprise  the  Doctrines  as  to  Modern  Trusts,  express,  and  bij  opera- 
tion oflaw— The  Administration  of  Assets— Cltarities~T/te  Equitable  Rights 
0/  Married  Women—The  Doctrines  of  the  Court  as  to  Mortgages,  and  the 
Jurisdiction  of  the  Court  as  to  Infants.  The  Second  Pai-t  will  contain  the 
7-emaining  stibjects  of  the  First  Volume,  from  Chapter  XVI.  to  the  end  of 
Book  III.,  and  will  s'pfciUlii  follow. 

At  the  end  of  each  siihjict  the  rules  of  Practice  and  Pleading  pecidiarhj 
appliciibU'  to  -lucfi  siihjcct,  tnid  thr  cdiirse  to  be  pursued  in  Interlocutory  Ap- 
prKfition.f,  n.-i  for  p:iym(nt  (f  indu,  <i  into  Court,  lir.  will  be  shortly  stated. 
The  intention  beimi  to  girc  ii  suininiinj  of  the  Doctrines  of  the  Court  of 
Chancery  on  each  head  of  its  Juri.ididion,  and  to  }>oint  out  the  course  which 
each  party  has  to  pursue  to  obtain  or  to  secure  his  rights  in  each  partictdar 
case. 

A  Review  and  Analysis  of  the  Fir.^t  Volume,  by  Professor  Mittermaier, 
taken  from  the  (ier^niin  Critical  Jiiricir,  printed  unifoivn  tcith  tlie  work, 
may  he  obtained  by  purcluisersfroni  thi  Publishers. 


In  12mo.  price  12s.  boarda. 
ORBERS   ISr   CHAXCERir. 

The  Orders  of  the  High   Court  of  Chancery,  from   Hilary 

Term  182S  to  Trinity  Term  184.'),  as  at  present  applicable  to  the  Priictlre,  with 
the  Cases  decided  under  each  Order.  By  It.  L.  Swift,  Esq.,  of  the  Middle  Tem- 
ple, Buirister-at-Law. 

"The  utility  of  this  work  will  be  apparent  from  a  perusal  of  its  title-page.  Hie 
orders  now  in  force  are  collected  and  arranged  according  to  their  subjects  in 
alphabetical  order,  and  appended  to  each  are  all  the  reported  decisions  upon  them. 
A  copious  index  aftbrds  a  furtlier  means  of  reference.  Mr.  Swift  has  executed 
his  task  with  diligence."— Law  Times. 


Price  21s.  cloth. 
•D£iX:S   COSTS. 

The  New  Book  of  Costs  in  the  Superior  Courts  of  Common 

Law  at  Westminster;  also  Bankruptcy  and  Conveyancing.    By  Edward  Thomas 
Dax,  of  the  Exchequer  Office,  Gentleman. 


Inl2mo.    Price  8s.  boards. 

SMITH'S    nXAIO-UAXi   OF    E^UITV   JTURISPRVDElTCi:. 

A  Manual  of  Equity  Jurisprudence,  as  Administered  in  Eng- 
land, founded  on  the  Commentaries  of  Joseph  Story,  LL.D.,  and  comprising  in  a 
small  compass,  a  numerous  collection  of  Points  constantly  occurring  in  Chancery 
and  Conveyancing,  and  in  the  general  practice  of  a  Solicitor.  Ry  Josiah  /F. 
Smith,  B.  C.  L.,  of  Lincoln's-inn,  Barrister-at-Law. 

*,*  "  A  Manual  especially  adapted  to  the  exigencies  of  a  solicitor's  practice." 
—Jurist,  No.  465, 


In  2  vols,  royal  8vo.  price  £2  8s.  boards. 
VAKT  HETTHUYSEir'S  (F.  Tft.')  EQUITY  DRAFTSMAN  ; 

Being  a  Selection  of  Forms  of  Pleadings  in  Suits  in  Equity. 

Second   Kdition,  revised  and  enl.irged,  with   numerous   additional   Forms   and 
Practical  Notes.    By  E.  Hughes,  Esq.  1828. 


In  8vo.  price  13s.  boards. 
BISSET    Oir   ESTATES    FOR   I.IFE. 

A  Practical  Treatise  on  the  Law  of  Life   Estates,  Estates 

Tail  after  Possibility  of  Issue,  Curtesy,  Uower,  Estates  pur  auter  vie,  and  their 
incidents,  especially  with  reference  to  the  subject  of  Waste  and  Merger.  By 
Andrew  JBisxet,  Esq.,  of  Lincoln's-inn,  Barrister-at-Law. 

"Mr.  Bisset  has  earned  a  sound,  if  not  an  extensive  reputation  by  his  very 
learned  work  on  Estates  for  Life,  published  in  1842."— Jurist,  No.  532,  March  20, 

1847. 


STEVENS    AND    XORTOX. 


In  8vo.  price  18s. 

I    3ISSET    OTT    THE    ZiAAV    OF    PAIS.TNZ:RSHZP,    HAZXi- 
WAY   AUTD    other   TOIM'T-STOC^   COMPASriES. 

The  Law  of  Partnership,  includinor  the  Law  relating  to — 1. 

Ordinary  Partnerships.  2.  Joint-.Stock  Companies  before  7  &  8  Vict.  c.  110. 
3.  Joint-Stock  Companies  within  7  Sc  S  Vict.  c.  110,  not  requiring  the  authority 
of  Parliament.  4.  Kaihvay  and  other  Joint-Stock  Companies  requiring  the  au- 
thority of  Parliament  and  within  7  &  8  Vict.  c.  110,  for  some  purposes.  5. 
Banking  Companies.  The  lavv  of  Railway  and  other  Joint-Stock  Companies  is 
fully  considered,  together  with  the  bearing  thereon  of  the  most  recent  cases  and 
the  operation  of  all  the  recent  statutes.  Tlie  Appendix  contains  precedents  of 
partnership  deeds,  requisites  for  deeds  of  settlement  presented  for  complete  re- 
gistration, and  all  the  statutes  relating  to  Railway  and  Joint-Stock  Companies. 
By  Andrew  Bisset,  of  Lincoln's-inn,  Esq.,  Barrister-at-Law. 

"  Mr.  Bisset  has  earned  a  sound,  if  not  an  extensive,  reputation  by  his  very 
learned  work  on  Estates  for  Life,  published  in  1842.  In  the  work  before  us  he  has 
treated  a  subject  of  much  more  practical  and  general  interest  with  equal  al]ility  and 
success  ;  and  he  has  done  this  in  a  singularly  small  space,  yet  with  no  sacrifice  of 
perspicuity  or  completeness.  Indeed,  we  should  not  have  believed,  had  we  not 
witnessed  the  success  of  the  experiment,  that  the  law  of  partnership  could  be 
thoroughly  expounded  within  the  compass  of  176  pages,  which  is  the  extent  of  tlie 
first  part  of  the  work,  devoted  to  the  law  of  ordinar)'  partnerships. 

"  As  a  specimen  of  the  succinctness  of  our  author's  style,  which,  to  give  it  the 
highest  praise  that  a  text  writer  can  desire,  reminds  us  of  '  The  Compendium  of 
the  Law  of  Real  Property,'  we  extract  the  first  four  paragraphs  of  the  book.  * 
********* 
The  second  part  of  the  work  will  be  peculiarlv  acceptable  to  the  profession,  who 
have  hitherto  been  unfurnished  with  anv  treatise  on  the  law  of  Jomt-Stock  Com- 
panies."—The  Jurist,  No.  532,  March  20,  1847. 


In  2  vols,  royal  8vo. 
MASDOCK'S    EQiriTT. 

A  Treatise  on  the  Principles  and  Practice  of  the  Court  of 

Chancery,  under  the  following  Heads:  —  1.  Common  Law  Jurisdiction  of  the 
Chancellor.  2.  Equity  Jurisdiction  of  the  Chancellor.  3.  Statutory  Jurisdiction 
of  the  Chancellor;  and  Delegated  Jurisdiction  of  the  Chancellor.  The  Third 
Edition,  with  very  great  Additions.  By  Henry  Maddock,  Esq.,  of  Lincoln's- 
inn,  Barrister-at-Law. 


In  8vo.  price  £\  Is.  boards. 
HIKTBIHCARCK    OX    PATEN-TS. 

A  Treatise  on  the  Law  relating  to  Patent  Privileges  for  the 

sole  use  of  Inventions;  and  the  practice  of  obtaining  Letters  Patent  for  Inven- 
tions ;  with  an  Appei)dix  of  Statutes,  Rules,  Forms,  &c.  &c.  By  /^.  M.  Hind- 
march,  Esq.,  Barrister-at-Law. 

"  The  volume  is  not  a  mere  dry  collection  of  legal  authorities  wrung  out  of  the 
dicta  ofjudges  and  the  finding  of  juries,  but  what  in  the  title-page  it  professes  to 
be,  'A  Treatise  on  the  Law  relating  to  Patent  Privileges,' or  in  other 
words,  a  commentary,  with  proper  explanations  of  the  law  on  the  subject,  and  of 
the  vast  number  of  ca.ses  by  which  the  present  practice  is  established,  attached  to 
the  Acts  of  I'arhament  .ind  the  cases  themselves.       *       *       * 

"  The  deductions  are  luminous  and  logical,  and  the  distinctions  between  appa- 
rent contradictions  and  contlicting  cases  explained  with  clearness  and  conspi- 
cuity."— Times,  March  3,  1847. 


In  8vo.  lu'ice  Ts.  Gil.  boanla. 
SPEirCS   ON   THE   SPECIFICA-TIOir    OF   A   PATENT. 

A  Treatise  on  the  Principles  relatinjf  to  the  Specification  of  a 

Patent  for  Invention  ;  showinij  the  standard  by  which  the  siitficiency  of  that  in- 
strument is  to  be  tried.     By  itilliam  S/ience,  Assoc.  Inst. C.  E.,  Patent  Agent. 


In  a  small  Pocket  Volume,  price  Gs.  boards. 
XiITTXiETOM''S   TEUVZIES. 
Littleton's  Tenures  in  English.     A  new  Edition,  corrected, 

handsomely  printed  in  a  very  small  pocket  volume. 


In  8vo.  price  18s.  boards. 
VT-EIiFOHB    our    EQVITV   PXiEADIITG. 

A  Practical  Treatise  on  Equity  Pleadings,  with  Observations 

on  the  New  Orders  of  1841,  and  an  Appendix  containing  those  Orders.     By 
Kiuhard  Griffiths  If'eljbrd,  Esq.,  Barrister-at-Law. 


In  six  very  thick  volumes,  8vo.  price  £(>  lOs.  in  strong  cloth  hoards. 

BURIT'S   JUSTICE   OF   THE   PEACE,   AND   PARISH 
OFFICER. 

The  Twenty-Ninth  Edition,  corrected  and  greatly  enlarged, 

containing  the  Statutes  and  Cases  to  7  and  8  Vict,  inclusive,  with  a  New  Col- 
lection of  Precedents.  The  Title  "Poor"  by  Mr.  Commissioner  Bore,  of  the 
Exeter  District  Court  of  Bankruptcy ;  the  rest  of  the  Work  by  Thomas  Chilttj, 
Esq.,  of  the  Inner  Temple. 

*,*  On  introducing  a  new  and  greatly  improved  edition  of  an  old-estabhshedbook, 
like  "Burn's  Justice,"  to  the  notice  of  the  Members  of  the  Magistracy  and  the 
Legal  Profession,  the  Publishers  need  only  point  attention  to  the  claims  which  it 
has  upon  two  such  large  and  influential  bodies,  to  ensure  a  success  similar  to  that 
which  has  attended  all  previous  Editions.  Since  the  year  1837  (the  date  of  the 
last  Edition)  a  considerable  number  of  important  Statutes  have  been  passed  ;  by 
several  of  those  Statutes  the  executive  power  of  the  Magistrate  has  been  some- 
what restricted,  and  Ijy  others  extended,  while  the  whole  duties  of  the  otlice  have 
undergone  too  many  changes  not  to  render  a  new  Edition  (embodying  every  Act 
and  decision  to  the  present  time)  a  valuable  and  necessary  addition  to  the  Libraries 
of  Gentlemen  engaged  in  the  Local  Administration  of  Justice.  The  Six  Volumes 
have  received  a  thorough  revision  ;  the  Forms  have  been  re-modelled,  and  care- 
fully adapted  to  the  recent  changes  :  several  new  Titles  (created  Ijy  modern  enact- 
ments) have  been  introduced,  and  great  exertions  have  been  made  to  ensure  a 
correct  and  full  development  of  the  law  as  it  now  stands.  The  title"  Poor," 
which  occupies  the  whole  of  the  Fourth  Volume,  has  been  again  prepared  by  Mr. 
Commissioner  Bere ;  and  his  object  has  been  to  furnish  the  cases  at  full  length, 
being  satisfied  that  no  compendious  abstract,  however  carefully  made,  would 
supply  a  satisfactory  Manual  for  those  who  attend  the  Quarter  Sessions.  The 
Marginal  Notes  .ind  the  Index  are,  however,  abridgments  of  the  cases,  so  that 
the  general  principles  of  the  Law  may  be  ascertained  without  reading  the  fuller 
statement.  The  great  utility  of  the  work  as  an  authority  presenting  the  cases 
in  detail,  and  superseding  the  Reports  themselves,  is  thereby  preserved,  at  the 
same  time  that  the  necessity  of  reading  the  whole  is  obviated  by  the  fulness 
of  the  Marginal  Note. 


STEVEN'S    AND    XOIITON'. 


Ill  12r.io.  price  14s. 
THE   Xi^-W   OF   FZXTVRES. 

With  reference  to  Real  Property,  and  Chattels  of  a  Personal 

Nature;    to  which  is  added,  the  Law  of   Dilapidation,  Ecclesiastical  and  Lay. 
By  Standish  Gruve  Grady,  Esq.,  of  the  Middle  Temple,  Barrlster-at-Law. 

"  Amon^  our  legions  of  readers  the  number  must  be  not  inconsiderable  who 
have  at  some  period  or  other,  either  as  owners  of  houses  occupied  by  others,  or  as 
occupants  of  premises  of  which  the  beneficial  interest  vested  elsewhere,  become 
interested  in  questions  as  to  the  right  of  movini;  or  retainhig  fixtures  therein.  In 
these  cases  the  parties  must  have  been  generally  left  in  doubt,  difficulty,  or  dif- 
feience;  and  the  inconvenience  enhanced  by  a  state  of  uncertainty  and  confusion. 
AVhat  portion  of  our  readers,  whether  a  majority  or  a  minority,  may  have  been 
affected  thereby,  we  will  not  stay  to  inquire ;  suffice  it  to  say,  that  we  feel  the 
number  to  be  sufficient  to  induce  us  to  recommend  this  little  volume  to  their 
notice,  to  insure  them  from  a  future  recurrence  of  anxiety.  Mr.  Grady  has  made 
a  lucid  arrangement  of  the  di\isions  of  his  subject,  and  so  completely  divested  his 
statements  of  legal  technicalities  that  they  are  universally  intelligiiile  ;  while,  at 
the  same  time,  the  professional  examiner  will  find  adequate  information,  with  re- 
ferences to  all  the  cases  which  have  been  reported.  A  subsequent  portion  of  the 
Tolurae  relates  to  the  lawof  dilapidations,  lay  and  ecclesiastical;  and  well-arranged 
indexes  serve  to  complete  its  practical  utility,  while  they  afford  by  reference  a 
standard  of  authority."— Times. 

"A  practical  work  on  fixtures,  adapted  to  the  present  state  of  the  law.  The 
want  of  such  a  work  has  been  long  felt,  and  this  now  before  us  is  an  acceptable 
gift  to  the  profession."— Morning  Chronicle. 

"  Mr.  Gradv  has  exhibited  considerable  industry  In  the  compilation  of  his 
Treatise ;  he  has  diligently  collected  all  the  Cases,  and  arranged  them  under  ap- 
propriate Divisions,  so  as  to  present  to  the  reader  the  entire  Law  upon  the  subject 
in  its  proper  order,  and  copiously  indexed."— Law  Times. 

"  We  feel  fully  warranted  in  recommending  this  work  to  all  who  desire  to  obtain 
valuable  legal  information,  througli  a  medium  remarkable  for  its  freedom  from 
technicalities,  and  of  easy  practical  application."— Dublin  Evening  P.\cket. 

"The  Law  cf  Fixtures  is  a  subject  upon  which  all  persons  possessed  of  real  pro- 
perty require  daily  information,  and  to  all  such,  as  weU  as  to  tenants,  this  work 
will  be  found  essentially  useful.  Well  arranged  Indexes  add  to  the  utility  of  tlie 
work,  which  cannot  failtobecomeastandardbookof  reference.— Felix  Farley's 
Journal. 


In  I2mo.    Price  6s.  boards. 


SIMCZTH'S   VZE'^r   OT  THS   PROCSSSZ7TCS    OF   AIT 
ACTZOZ^    AT    IiA'^T. 

An  Elementary  View  of  the  Proceedings  of  an  Action  at  Law. 

By  J.  IV.  Smith,  Esq.,  Barrister-at-Law.     Second  Edition. 


The  Sixth  Edition. •  In  8vo.  price  £1  4s.  boards. 
BTrRTOSr    ODT   KEAZi   FROFEX^TV.  I 

Burton  on   Real  Property,  with  Notes,  showinor  the  recent    i 

Alterations  by  Enactment  and  Decision.    Sixth  Edition.    By  Edward  P.  Cooper,     | 
Esq  ,  of  the  Middle  Temple,  Barrister-at-Law.  | 

*,*  Preparing  for  publication,  A  Compendium  of  the  Lawof  Personal  Property, 
on  the  Plan  of,  and  mtended  as  a  Companion  to.  Burton  on  Real  Propertj-.  By 
Edward  P.  Cooper,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


10  LAW    BOOKS,    PUBLISHED    BY 

Second  Edition,  12mo.  price  5s.  boards. 
VEAIi'S   RECORD    AND    WRIT   PRACTICE. 

The  Record  and  Writ  Practice  of  the  Court  of  Chancery, 

subsequent  to  the  General  Orders  of  8th  May,  1845.    By  John  Veal,  Esq.,  Clerk 
of  Records  and  Writs. 


In  2  vols.  8vo.  price  ^62  2s.  boards. 
DEACOHT'S    GUISE   TO   BIAGISTRATES. 

A  Practical  Guide  to  Magistrates  out  of  Sessions,  including 

a  Digest  of  the  Poor  Law;  with  Practical  Forms  of  Orders,  Commitments,  and 
Convictions.  By  Edward  E.  Deacon,  Esq.,  of  the  Inner  Temple,  Barrister- 
at-Law. 


In  2  vols.  12mo.  price  £1  2s. 
ARCKBOIiD'S   X.A-W    OF   NISI   PRIUS. 

Comprising  the  Declarations,  Pleadings,  and  Evidence,  in 

Actions  upon  Bills  of  Exchange,  Notes,  Cheques,  &c..  Policies  of  Insurance  in 
all  Cases,  and  in  Ejectment  upon  all  Titles. 


In  1  thick  vol.  12mo.  price  ^£1  6s.  boards. 
ARCKBOI.D'S    BANKRUPT   I.A-W. 

The  Law  and  Practice  in   Bankruptcy,  as  founded  on  the 

recent  Statutes.  By  John  F.  Archbold,  Esq.  The  Tenth  Edition,  including  the 
Statutes  and  Cases  to  7  Vict.,  the  General  Orders  of  the  Court,  New  Forms,  and 
Tables  of  Costs.     By  John  Flather,  Esq.,  of  Lincoln's-inn,  Barrister-at-Law. 

SUPPLEMENT     TO     THE     ABOVE. 

In  12mo.  price  5s. 

NEV;^    HUSOItVENCV   AND    BANKRUPTCY   ACTS. 

The  New  Statutes  relating  to  Insolvency  and   Bankruptcy, 

5  &  6  Vict.c.  IK),  and  7  &  8  Vict.  cc.  70,  96,  111,  and  the  New  Rules  and  Orders; 
intended  as  a  Supplement  to  Archbold's  Bankrupt  Law  ;  with  Forms  and  a 
Copious  Index.     By  John  Flather,  Esq.,  of  Lincoln's-inn,  Barrister-at-Law. 


Eighth  Edition.    In  2  vols,  royal  12mo.  price  £"1 8s.  boards. 

ARCHBOIiS'S    QUEEN'S    BENCH    PRACTICE,   BT 
CHITTY. 

The   Practice  of  the  Court  of  Queen's  Bench  in  Personal 

Actions  and  Ejectments.  By  J.  F.  Archbold,  Esq.  The  Eighth  Edition.  By 
Thomas  Chilly,  Esq.,  of  the  Inner  Temple  ;  including  the  Practice  of  the  Courts 
of  Common  Fleas  and  Exchequer. 


STEVENS    AND    NORTON. 
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In  12mo.  price  £1  2s.  boards. 

ARCHBOIiS'S  StTMIMCARV  OT  TK5  I.A-W  REIiATZVS 
TO  FIiEASIN'G  mm  EVIBSXfCS  ZN  CRimZN'AIi 
CASES, 

With  the  Statutes,  Precedents  of  Indictments,  &c. ;  and  the 

Evidence  necessary  to  support  them.    By  Sir  John  Jervis,  A.  G.  10th  Edition, 
by  ff^.  N.  Welsby,  Esq.,  Barrister-at-Law. 


In  2  vols.  8vo.  price  £\  4s.  boards. 

STARXIE'S    CRIlVIINAIi   IiA'Vtr. 

A  Treatise  on  Criminal  Pleading,  with  Precedents  of  Indict- 
ments, Special  Pleas,  &c.,  adapted  to  Practice.  Second  Edition,  with  Additions 
and  Notices  of  the  late  Acts  for  Amendment  of  the  Criminal  Law.  By  Thomas 
Starkie,  Esq.,  Barrister-at-Law. 


Third  Edition.    In  3  vols,  royal  8vo.  price  j£4  14s.  6d.  boards. 
STARKXE'S    I.A^V   OF   SVISESrCE. 
A  Practical  Treatise  of  the  Law  of  Evidence,  and  Digest  of 

Proofs  in  Civil  and  Criminal  Proceedings.  Third  Edition,  with  very  considerable 
Alterations  and  Additions.  By  Thomas  Starkie,  Esq.,  of  the  Inner  Temple,  one 
of  Her  Majesty's  Counsel. 

' '  There  are  now  two  general  treatises  on  this  extensive  and  intricate  branch 
of  the  law,  Mr.  Starkie's  and  Mr.  Phillipps's,  of  which  it  is  not  too  much  to  say, 
that  they  excel  all  text  books  of  the  day  in  the  combination  of  learning  and  re- 
search, with  clear  method  and  scientitic  precision.  Mr.  Phillipps's  work,  however, 
labours  under  this  disadvantage,  that  it  is  confined  to  an  examination  of  the  general 
principles  of  Evidence,  and  does  not  treat  of  the  rules  appUcable  to  particular  sulj- 
jects  and  actions,  otherwise  than  as  they  illustrate  those  general  principles.  Mr. 
Starkie,  on  the  other  hand,  reserving  the  first  part  of  his  work  chiefly  for  the  dis- 
cussion of  general  principles,  devotes  two  closely-printed  volumes  to  a  digest, 
alphabetically  arranged^  of  the  rules  of  evidence  and  the  proofs  applicable  to  par- 
ticular subjects  and  actions.  It  is  in  this  that  the  great  practical  superiority  and 
utility  of  Mr.  Starkie's  book  consists."— The  Jueist,  No.  209. 


Second  Edition.    In  2  vols.  8vo.  price  £\  16s.  boards. 
STARKIE    ON    SXiANZISR. 

A  Practical  Treatise  on  the  Law  of  Slander  and  Libel,  and 

incidentally  of  Malicious  Prosecutions,  with  a  Preliminary  Discourse,  and 
Appendix  of  Precedents  of  Forms  of  Declaration,  Justification,  Indictments,  &c. 
Second  Edition,  with  very  considerable  additions.  By  Thomas  Starkie,  Esq., 
Barris  ter-at-  Law . 


I2mo.    Price  2s. 
MONSV. 


The  Theory  of  a  New  System  of  Increasing  and  Limiting 

Issues  of  Money. 
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In  12mo.  price  33.  6(1.  boards. 
TK£   RBAZi   PROPERTY   ACTS    OF   1845. 

The  Real  Property  Acts  of  1845;  being  the  Acts  to  render 

the  Assignment  of  satisfied  Terms  unnecessary  ;  to  amend  the  Law  of  Heal 
Property;  to  facilitate  the  Conveyance  of  Real  Property;  and  to  facilitate  the 
granting  of  certain  Leases  :  with  Introductory  Observations  and  Notes.  IJy 
Edward  J'ansiUart  Nealc,  Esq.,  of  Lincoln's-inn,  Barrister- at- Law. 


In  Fcp.  8vo.  price  Os.  6d.  cloth  boards. 
7JX:A.I.E'S    FEASTS    A31-3>    FASTS. 

Feasts  and   Fasts  :    an    Essay  on    the   Rise,   Progress,   and 

Present  State  of  the  Laws  relating  to  Sundays  ami  other  Holidays,  and  Days  of 
Fasting:  with  Notices  of  the  Origin  of  those  Days,  and  of  the  Sittings  and 
Vacations  of  the  Courts.  By  Edward  Vansittart  Neale,  Esq.,  of  Lincolu's-inn, 
Barrister-at-Law. 


Second  Edition,  limo.  price  5s.  boards. 
THB   N&'W   COUSTTY    COURTS    ACT. 

The  New  County  Courts  Act.  9  &  10  Vict.   cap.   95,   for 

Debts,  Damages,  Replevin,  &c.,  with  Notes,  Critical,  and  E.\planatory ;  in- 
cluding Decisions  in  the  Courts  of  England  and  Ireland,  on  Statutes  having 
similar  Knactments,  with  the  New  Rules  of  Practice  and  Forms.  By  Henry 
Udall,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

For  the  opinions  of  the  Press,  see  Law  Rev.  Ns.  9  ;  Jurist,  Vol.  10,  p.  415  ; 
and  Legal  Observer,  November  14,  1846. 


In  12mo.  ]n-ice  7s.  boards. 
JOHN-SOZT    OIO-   BII.I.S    OF    EXCHADrGE. 

The  Law  of  Bills  of  Exchange,  Promissory  Notes,  Checks, 

&c.     By  C.  IV.  Johnson,  Esq.,  of  Gray's-inn,  Barrister-at-Law. 

"  I  have  found  all  the  cases  bearing  upon  this  point  in  the  excellent  work  of  Mr. 
Johnson  on  Bills  of  Exchange,  reccntlv  published :  it  is  a  little  book,  but  not  the 
worse  for  that."— Judge  J.  .\.  Park,  m  "  Davis  v.  Tunnechffe." 


In  One  Volume,  price  ^1  Us.  Gd. 

INDIAOT    IiEOISliATIVE    COUSTCIIi   ACTS. 

The  Acts  of  the  Legislative  Council  of  India ;  with  a  Glos- 
sary; an  Analytical  Abstract  prefixed  to  each  Act;  and  Copious  Indexes.  By 
IVilliam  Theobald,  Esq.,  Barrister-at-Law,  and  Advocate  of  the  Supreme  Court, 
Calcutta. 
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In  i  vols.  8vo.  price  £S  3s.  boards. 

coianxEirTAsiiES  oxr  the  iiivws   of   enoisAnh. 

Br  Sir  William  Blackstone,  Knight. 

The  Twenty-first  Edition,  comprising  all  that  is  valuable  in 

the  Editions  by  Christian  and  Chitty :  with  Copious  Notes,  explaining  the 
Changes  in  the  Law,  effected  by  Decision  or  Statute,  down  to  the  present  Time; 
and  a  Memoir  of  the  Author. 

Vol.  I.  by  /.  F.  Hargrave,  Esq.,  of  Lincoln's-inn,  Barrister-at-Law. 

Vol.  II.  by  G.  Sweet,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 

Vol.  III.  by  E.  Couch,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

Vol.  IV.  by  /F.  N.  Ifelsby,  Esq.,  Recorder  of  Chester. 
Extract  from  the  Times,  Aug.  3. 
"  It  is  with  considerable  satisfaction  that  we  see  this  great  Manual  of  English 
Law  reproduced  in  a  genuine  form.  Of  late  there  have  been  editions  of  this  work 
in  which  the  text  has  been  altered,  to  square  with  the  variations  introduced  into 
the  law  by  modern  statutes  and  decisions.  Now,  the  student  who  has  bought  a 
hook  so  garbled  may,  or  may  not,  possess  an  accurate  abridgment  of  the  existing 
law,  but,  unquestionably,  he  does  not  possess  the  Commentaries  of  Mr.  Justice 
Blackstone.  The  editors  of  the  present  work  have  taken  a  fairer  course  with  their 
author  and  with  their  readers.  They  have  left  the  text,  we  believe  invariably,  as 
Blackstone  wrote  it ;  and  where  new  cases  or  Acts  of  Parliament  have  superseded 
any  of  his  doctrines,  they  have  stated  the  alteration  in  a  note.  Thus  the  reader 
has  the  advantage  of  seeing  not  only  what  the  law  is  now,  but  what  the  law  was 
when  Blackstone  wrote  :  and  he  has  the  further  satisfaction  of  possessing  a  clas- 
sical work  {for  such  it  is)  in  an  unmutilated  state. 

"  In  most  of  the  former  editions,  the  four  volumes  have  been  all  edited  by  the 
same  writer.  But  there  are  few  lawyers  individually  competent  to  do  full  justice 
to  the  vast  range  of  subjects  which  this  work  comprehends.  Constitutional  law, 
the  law  of  property,  the  law  of  civil  remedies,  and  the  law  of  crimes  and  punish- 
ments, are  subjects  too  numerous  and  various  for  one  man's  grasp.  In  this 
edition,  each  one  of  these  four  great  departments  has  been  entrusted  to  a  sepa- 
rate editor,  whose  professional  studies  have  made  him  peculiarly  conversant 
with  that  respective  branch  of  learning;  and  this  division  of  labour  has  produced 
a  very  beneficial  efiect  for  the  student.  Whatever  was  found  useful  in  the  notes 
of  Mr.  Christian  and  of  the  late  Mr.  Chitty  has  been  preserved ;  and  the  new 
notes,  as  well  as  Mr.  Chitty's,  have  this  great  value,— that  they  not  only  state  the 
main  points  of  the  law  to  which  they  relate,  but  lead  the  student  into  a  habit  of 
looking  to  decided  cases,  which  he  is  not  hkely  to  acquire  from  the  elementary 
text  of  Blackstone  himself.  In  other  words,  the  notes  are  of  a  nature  somewhat 
more  nearly  approaching  to  the  practical  than  are  the  Commentaries  themselves, 
and  will  serve  as  convenient  stepping-stones  from  the  higher  matters  of  general 
principle  to  the  every-day  business  of  a  working  lawyer.  The  note  on  Mortgages, 
by  Mr.  George  Sweet,  the  able  editor  of  the  Second  Volume,  is  an  excellent  ex- 
emplification of  these  remarks. 

"  On  the  whole,  we  apprehend  that  this  edition  of  Blackstone  will  he  found  the 
most  accurate  and  useful  which  bus  appeared  since  that  of  Mr.  Justice  Coleridge. 


In  I2mo.  price  I2s.  boards. 
THE   JmATW   ANH    practice   OF   COROSTER. 

By  Richard  Clarke  Sewell,  Esq.  Barrister-at-Law,  Fellow  of 

Magdalen  College,  Oxford,  U.C.L.,  with  copious  Forms  and  Precedents.  This 
book  is  designed  for  the  use  as  well  of  Legal  as  of  Medical  Coroners.  The 
portion  of  the  work  on  Medical  Jurisprudence  has  been  superintended  and 
revised  by  medical  gentlemen  of  high  eminence  and  authority. 

"  Great  acuteness,  great  discernment,  great,  industry,  and  a  vast  extent  of 
knowledge,  are  disjjlayecl.  In  a  word,  the  volume  evinces,  in  all  its  parts,  that 
it  is  the  work  of  a  ripe  lawjcr  and  an  accomplished  scholar."— Morning 
Chronicle. 

"  This  volume  embodies  all  the  Law,  &c.  of  Coroner,  and  reflects  high  credit  on 
Mr.  Sewell's  research,  industry,  and  ability."— Sun. 

"  A  valuable  vade  mecum  for  the  profession,  as  well  as  magistrates  and  other 
country  gentlemen  who  are  interested  in  the  practice  or  history  of  this  highly 
honourable  and  ancient  office."— Mark  Lane  Express. 
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Tenth  Edition.     In  2  vols,  royal  8vo.  price  £2  4s.  boards 
TXHiUNH'S    REIVIiLIIS^BERS    ANT>     EXECUTORV     DE- 
VISES,   TSTITH    BUTIsER'S    I!fOTES,    AKTS    SMITH'S 
EXECUTORir    IZO-TEKESTS. 

An  Essay  on  the  Learning  of  Contingent  Remainders  and 

Executory  Devises.  By  Cliarles  Fearne,  Esq.,  Barrister-at-I>a\v,  of  the  Inner 
Temple.  The  Tenth  Krtition,  containing  the  Notes,  Cases,  and  other  matter 
added  to  the  former  editions.  By  ijharles  Butler,  Esq.,  of  Lincoln's-inu,  Bar- 
rlsttr-at-Law.  With  an  Original  View  of  Executory  Interests  in  Real  and  Personal 
Property.     By  Jnsiah  W.  Smith,  B.C.L.,  of  Lincoln'sinn,  Barrister-at-Lavv. 

The  Original  View  forms  an  imlire  volume  of  4.')2  pages,  exclusive  of  the 
Analysis  and  Index,  and  comprises  about  lUU  definitions,  and  about  3U0  rules, 
besides  a  great  number  of  explanatory  and  other  observations  ;  togetlier  wiih 
abstracts  of  about  3011  modern  cases,  which  are  not  in  the  treatise  of  Fearne,  and 
references  to  numerous  other  decisions  not  contained  in  that  work.  And  it  is  so 
planned  and  connected  with  the  text  of  Fearne,  by  means  of  figures' in  the  inner 
margin,  that  it  may  be  used,  vitlwr  as  a  large  supplemental  body  of  notes  to  that 
more  lengthy  but  far  less  comprehensive  work,  or  as  a  oomiiendious  substitute  for 
the  same. 

In  Jl7ulreips  v.  Andrews,  Times,  March  15,  1845,  Sir  J.  L.  Knight  Bruce,  V.  C. 
(after  referring  to  the  "  Original  View"),  remarked,  "  he  had  heard  it  said,  with 
some  astonishment,  that  a  recent  statute  (the  '  Act  for  Simplifying  the  Transfer 
of  Property')  would  render  Mr.  Fearne's  book  obsolete.  He  was  not  of  that 
opinion  ;  so  far  from  it,  that  he  thought  the  greater  part  of  it,  if  not  the  whole, 
would  stilt  lie  of  the  very  greatest  possible  moment  to  be  understood  try  evkrv 
lawyer."  And  in  Harris  v.  Davis,  1  Collyer,  p.  426,  his  Honour  referred  to  the 
"Original  View"  as  a  work  which  seemed  to  him  to  "possess  very  considerable 
ability  and  merit." 

The  Jurist  (speaking  of  the  "  Original  View'')  says,  "The  authorities  have 
been  collected,  arranged,  and  stated  with  great  diligence  and  perspicuity,  so  that 
the  work  is  really  valuable  for  reference,  while  the  principles  are  satisfactorily 

deduced Never  was  there  a  book  better  or  more  conveniently  furnished 

with  the  machinery  of  reference.  Indexes,  head-notes,  side  notes,  numbered 
placita,  and  marginal  references  from  one  part  of  the  work  to  another,  double  the 
value  of  the  stores  of  information  contained  in  it,  by  furnishing  a  ready  means  of 
access  to  them." — Jurist,  May  3rd,  1845. 

The  student  will  find  the  distinctions,  points,  and  principles  embodied  in  rules 
or  propositions,  or  in  distinct  passages,  instead  of  being  obliged  to  starch  for  them 
in  the  discussion  of  cases. 


In  12mo.  price  12s.  boards. 
COI.E   our    CaXTOTNAX,   I^FOR^iVXIO^NTS   AXS^B    QUO 

The  Law  and  Practice  relating  to  Criminal  Informations,  and 

Informations  in  the  nature  of  Quo  Warranto  ;  with  Forms  of  the  Pleadings  and 
Proceedings.     By  /^.  R.  Cole,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


In  12mo.  price  3s.  6d.  boards. 
BANKZIVFT   ACTS. 

The  New  Bankrupt  and  Insolvent  Debtor's  Acts.     An  Act 

(7  &  8  Vict.  c.  96)  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution  ; 
and  an  Act  (7  &  8  Vict.  c.  70)  for  facilitating  Arrangements  between  Debtors  and 
Creditors;  accompanied  by  Explanatory  Notes  on  the  various  sections:  also,  the 
New  Rules  and  Orders  in  Insolvency.  With  an  Analysis  of  the  Act,  and  a 
copious  Index.  By  Richard  Charnoc/c,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.     Second  Edition,  containing  the  New  Kules  and  Orders. 
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In  royal  8vo.  complete  in  3  very  thick  vols,  price  £6  boards. 
CHITTY'S    CZSTTERAIi   FRilCTICS    OF   TKE    IiAVT". 

A  General  Practice  of  the  Law,  in  all  its  Departments,  with  a 

View  of  Rights,  Injuries  and  Remedies,  as  ameliorated  by  recent  Statutes,  Rules, 
and  Decisions,  and  the  Practice  in  Arbitrations,  before  Justices,  in  Courts  of 
Common  Law,  Equity,  Ecclesiastical  and  Spiritual,  Admiralty,  Prize,  Court  of 
Bankruptcy,  and  Courts  of  Error  and  Appeal;  with  new  Practical  Forms. 

*,*  "A  new  edition  of  Vols.  III.  and  IV.,  consisting  of  Parts  V.,  VI.,  and  VII., 
but  now  compressed  into  one  Volume.  By  Robert  Lcsh,  Esq.,  Barrister-at- 
Law.  This  portion  of  the  work  contains  the  Practice  of  the  Superior  Courts  of 
Law,  Forms  and  Proceedings  in  the  Ecclesiastical  Courts,  &c.,  and  has  been 
carefully  revised  and  brought  down  to  the  present  time  by  the  introduction  of 
all  the  later  Statutes,  Rules,  and  Reported  Cases  on  the  various  subjects  on  which 
it  treats."    Vol.  III.  by  itself,  £2  lOs. 


In  royal  8vo.    Price  £1  Is.  boards. 
CKITTIT'S    PREROGATIVES. 

Chitty's  Treatise   on   the  Law  of  the  Prerogatives   of  the 

Crown,  and  the  relative  Duties  and  Rights  of  the  subject. 


In  royal  8vo.  3  thick  vols,  price  £i  10s.  boards. 

CHITTT'S    PRACTICAXi    TREATISE    ON    PI.EADIN6 

AND    S>ARTIES    TO    ACTIONS. 

A.  Practical  Treatise   on  Pleadinj^  and   Parties  to  Actions  ; 

with  Second  and  Third  Volumes,  containing  Modern  Precedents  of  Pleading  and 
Practical  Notes.  The  Seventh  Edition,  corrected  and  enlarged.  By  Henry 
Greening,  Esq.,  of  Lincoln's  Inn. 


In  royal  8vo.  price  £\  Us.  6d.  boards. 
CHITTY   our    BIIiXiS    OF    EXCHANGE. 

A   Practical  Treatise   on    Bills   of  Exchange,    Cheques   on 

Bankers,  Promissory  Notes,  Bankers'  Cash  Notes,  and  Bank  Notes;  with  Refer- 
ences to  the  Law  of  Scotland,  France,  and  America.  The  Ninth  Edition,  much 
improved.  By  Joseph  Chitty,  Esq.,  and  John  Walter  Hulme,  Esq.,  of  the  Middle 
Temple,  Barristers-at-Law. 


Sixth  Edition.    In  royal  12mo.  price  £\  2s.  boards. 

CHITTT'S    FORMS    TO   ARCHBOIiD'S    PRACTICE. 

The  Forms  of  Practice  in  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas.  By  Thumas  Chitty,  Esq.,  of  the  Inner 
Temple. 


Price  5s.  Pocket  size. 

FORIVIS   OF   'WII.I.S, 

Adapted  to  every  situation  of  life.     By  Robert  Allen,  Esq., 
Barrister-at-Law. 
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In  12mo.  Iiound,  price  Hs. 
THE    CStlMIIfAIi    I.A'W   AUI>    ITS    SSXTTENCES, 

In  Treason,  Felonies,  and  Misdemeanors,  corrected  up  to  the 

present  time,  and  including  the  Acts  of  last  Session,  8th  Victoria.     By  Peter 
Burke,  Esq.,  Barrister-at-Law. 

"  Mr.  Burke  has  devised  so  admirable  a  plan  as  to  render  what  once  was  a 
tedious  business  the  work  of  a  moment."— Standard. 

"  The  execution  of  this  work  is  perfectly  satisfactorj'." — Law  Times. 

"  The  arrangement  of  this  work  is  simple  and  excellent :  valuable  to  the  lawyer, 
and  useful  as  a  work  of  reference  to  all  classes  of  the  community."— Sunday 
Times. 

"  It  ought  to  find  a  place  in  the  library  of  every  man  concerned  in  the  study,  the 
practice,  or  the  admmistration  of  the  law,  or  curious  about  its  operation." 
Morning  Chronicle. 

"  This  convenient  Manual  of  the  Law  is  entitled  to  more  than  ordinary  notice  at 
our  hands  ;  it  comprises,  in  a  very  convenient  form,  all  necessary  information  with 
regard  to  the  Criminal  Law,  &c."— Manchester  Chronicle. 


In  12mo.    Fourth  Edition,  price  26s.  boards. 
ARCHBOI.D'S   niAGZSTRATE'S    POCKET   BOOK; 

Or,  an  Epitome  of  the  Duties  and  Practice  of  a  Justice  of  the 

Peace  out  of  Sessions,  alphabetically  arranged,  with  Forms  of  Commitments;  to 
which  is  added,  a  Copious  and  General  Index. 

"  Archbold's  Magistrate's  Pocket  Book  we  should  hold  to  be  indispensable  to  a 
new  made  Justice."— Spectator. 


In  12mo.  price  6s.  boards. 
CHARirOCK'S   POIiICB   GUIDE; 

Containing   the    Metropolitan   and   City  of   London   Police 

Acts ;  with  Notes  of  the  Decisions  which  have  occurred  since  the  establishment 
of  the  Police  Force.  With  a  copious  Index.  By  R.  Charnocic,  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law. 

"A  very  useful  book."— Weekly  Dispatch. 


In  royal  8vo.  price  ^I  3s.  boards. 

SIB    E.    B.    SVGBEN-'S    DECISIONS    IN   THE    HIGH 

COURT    OF    CHAHJCBRY    II«r    ZREIiANS    IKT   1835. 

By  C.  B.  Lloyd  and  F.  Goold,  Esqrs.,  Barristers-at-Law. 


In  2  vols,  royal  8vo.  price  £Z  Cs.  boards, 
BIGESTEB    IlfDEX   TO    REFORTS.-COVESrTRV 

A.-N-D   HITGHES'S    DIGEST. 

An  Analytical  Digested  Index  to  the  Common  Law  Reports, 

from  the  time  of  Henry  III.  to  the  commencement  of  the  reign  of  George  III.  ; 
with  Tables  of  the  Titles  and  Names  of  Cases,  containing  the  substance  of  above 
one  hundred  and  fifty  volumes.  By  Thovias  Voventry  and  Samuel  Hughes, 
Esqrs.,  Barristers-at-Law. 

*,*  This  work  will  be  found  an  excellent  substitute  for  the  old  Reports,  as  well 
as  an  ample  guide  to  the  foundation  of  the  modem  Reports. 
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In  4  thick  vols,  royal  8vo.  price  £6  16s.  boards. 
HAHRZSOir'S    AiriLIi7TICil.Ii   DIGEST. 

A  Digest  of  all  the  Reported  Cases  Determined  in  the  House 

of  Lords,  the  several  Courts  of  Common  Law,  in  Banc  and  at  Nisi  Prins,  and  the 
Court  of  Bankruptcy,  from  no6  to  1843  j  including  also  the  Crown  Cases  reserved, 
and  a  full  Selection  of  Equity  Decisions,  with  the  IMS.  Cases  cited  in  the  best 
Modern  Treatises  not  elsewhere  reported.  The  Third  Edition.  Bj'  K.  Tarrant 
Harrison,  Esq.,  of  the  Middle  Temple. 

"  The  above  useful  work  furnishes  much  statistical  information  important  to 
aU  who  are  interested  in  the  present  state  and  future  progress  of  the  law  of  this 
country-.  The  fourth  of  four  considerable  volumes  is  occupied  entirely  by  an  Index 
of  the  mere  names  of  the  cases  referred  to  in  the  three  preceding  volumes,  which 
last  contain  brief  abstracts  of  the  points  determined.  The  number  of  cases  is 
about  44,000 ;  they  comprise  most  of,  though  not  all,  the  reported  cases  which 
have  been  decided' from  the  year  1756,  when  Lord  Slansfield  first  began  to  preside 
as  Chief  Justice  of  the  King  s  Bench,  to  Easter  Term,  1843,  including  a  space  of 
eighty-seven  years. "—Law  Revievf,  Nov.  1844. 


In  imperial  8vo.  price  10s.  6d.  sewed. 
HARRISON'S    AN-NVAIi    DIGEST    FOR   1846. 

A  digested  Inde.x  to  all  the  Reported  Decisions  in  the  several 

Courts  of  Law  and  Equity,  published  during  the  year  1845.     By  E.  T.Harrison, 
Esq.,  of  the  Middle  Temple. 

*if*  To  be  continued  .\nnually.    The  previous  Numbers  from  1837  to  1845  may 
still  be  obtained. 


In  royal  Svo.  price  Os.  boards. 
JEREMY'S   AZarirVAIi   IiA'W   DIGEST   FOR   1846. 

An  Analytical  Digest  of  the  Reports  of  Cases  decided  in  the 

Courts  of  Queen's  Bench,  and  Common  Pleas,  and  Exchequer,  in  Chancery,  at  the 
Rolls,  and  in  the  Vice-Chancellor's  Court;  in  Parliament,  in  the  Consistory 
Court,  Arches  Court,  Prerogative  and  Peculiars,  and  in  Bankruptcy,  Nisi  Prius, 
and  Crown  Cases.     By  Henry  Jeremij,  Esq.,  Barrister-at-Law. 

*i*  This  work  has  been  found  of  great  and  general  utility,  presenting  an  abstract 
of  the  principles  of  the  decisions  of  the  different  Courts  which  have  been  given  in 
the  course  of  each  year  ;  and  from  the  circumstance  of  being  pubhshed  annually, 
affords  an  easy  refeience  to  aU  recent  decisions,  and  forms  a  perfect  Supplement 
to  all  the  Digests  of  Authority. 


Second  Edition.    In  Svo.  price  Ss.  boards. 
BEAUMONT'S    FIRE   ADTD    IiIFE    INSTTRANCE. 
The  Law  of  Fire  and  Life  Insurance,  with  the  latest  Decisions, 

and  an  Appendix,  containing  Tables  for  Three  Lives,  Tables  fir  Benefit  Clubs, 
and  other  Practical  Rules  and  Tables.  Second  Edition.  By  G.  jSea«»Hon<,  Esq., 
of  Lincoln's-inn,  Barrister-at-Law. 


In  Svo.  price  5s. 
A   TREATISE   ON   THE   IiAlV   OF    COPYRIGHT, 

In  Literature,  the  Drama,  Music,  Enirraving,  and  Sculpture  ; 

and  also  in  Designs  for  ornamenting  Articles  of  Manufacture;    including  the 
recent  Statutes  on  the  Subject,     h'^  Peter  Burke,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law. 
"  Every  man  interested  in  a  copyright  ought  to  possess  this  book." — Athen^um. 
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In  4  vols.  8vo.  price  £S  16s.  boards. 

BTTRIT'S    ECCI.X:SIASTXCAI.    ZiAVT". 

The  Ninth  Edition,  corrected,  with  very  considerable  Addi- 
tions, including  the  Statutes  and  Cases  to  the  present  Time.  By  Robert  Philli- 
more,  Advocate  in  Doctors'  Commons,  Barrister  of  the  Middle  Temple,  &c. 

*«*  Very  considerable  additions  have  been  made  by  the  present  Editor ;  several 
Chapters  are  entirely  new  ;  such,  among  others,  are  tliose  on  the  Legal  Status  of 
the  Church  in  Ireland  and  Scotland,  in  the  Colonies,  and  in  Foreign  Dominions 
—on  the  Practice  of  the  Courts  in  Doctors'  Commons— on  the  Ecclesiastical  Com- 
missioners —on  the  Marriage  Acts— on  Chaplains— on  the  Councils  of  the  Church, 
&c.  Tliroughout  have  been  added  copious  Marginal  Notes,  both  to  the  Old  ana 
New  Text,  and  to  all  the  principal  Chapters  a  Table  of  Contents,  with  pages  of 
reference  to  the  subject. 


In  8vo.  price  15s.  boards. 

CROSS'S    TRSATISE   OlSt    THI!    I.A-W   OF   X.IEN'  AND 
STOFPAGZ:    IN*    TRAITSXTU. 

A  Practical  Treatise  on  the  Law  of  Lien  and  Stoppage  in 

Transitu,  embracing  a  general  and  comprehensive  Definition  of  these  Important 
Rights  as  affecting  Mercantile  and  Commercial  Transactions,  and  affordinf;  a 
clear  and  explanatory  View  of  the  statutory  and  equitable  Operation  of  the 
former  Doctrine  in  the  Nature  of  Judgments,  Crown  Debts,  Lis  pemlen'-.. 
Equitable  Mortgages,  and  Implied  Tnists.     By  J.  Cross,  Esq.,  Barrister-at-Law. 


Eleventh  Edition.    In  2  vols,  royal  8vo.  price  £2  10s.  hoards. 
SEJm-VWTS'S   KTISI    FRX17S. 

Dedicated  by  Pejrmission  to  H.  R.  H.  Prince  Albert. 
An  Abridgment  of  the  Law  of  Nisi  Prius.    Eleventh  Edition, 

enlarged  and  much  improved,  with  the  Stitutes  and  Cases  brought  down  to 
Hilary  Term,  lf(45.  By  fVilliam  Selwyn,  Esq.,  of  Lincoln's-inn,  one  of  Her 
Majesty's  Counsel,  late  Recorder  of  Portsmouth. 


In  8vo.  price  £\  I6s.  boards. 

QUARTER    SESSIONS,    ANB    OTHER    SESSIONS    OF 

THE   PEACE. 

Dickinson's  Guide  to  the  Quarter  Sessions,  and  other  Ses- 
sions of  the  Peace.  By  Thomas  Noon  Talfourd,  Serjeant-at-Law.  The  Sixth 
Edition,  revised  and  corrected,  with  great  Additions.  By  K.  P.  Tyrwhilt,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law. 


In  12mo.  price  12s.  boards, 
COOKE   ON   INCIiOSURES. 

The  Act  for  the   Inclosure  of  Commons  in  England  and 

Wales ;  with  a  Treatise  on  the  Law  of  Right  of  Commons,  in  reference  to  this 
Act,  and  Forms  as  settled  by  the  Commissioners,  &c.  By  George  ffingrove 
Cooke,  Esq.,  Barrister-at-Law. 
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In  12rao.  price  7s.  6d.  boards. 

FOX   OXr   SIMPIiE   CONTRACTS    AND    TKS   ACTIOST 

OF   ASSVIVIFSIT. 

A  Treatise  on  Simple  Contracts  and  the  Action  of  Assumpsit. 

By  William  Fox,  Esq.,  of  tbe  Inner  Temple,  Special  Pleader. 


In  royal  8vo.  price  £\  6s.  boards. 
HII.I.    Oir   TRtrSTEES. 

A  Practical  Treatise  on  the  Law  relating  to  Trustees,  their 

Powers,  Duties,  Privileges,  and  Liabilities.     By  James  Hill,  Esq.,  of  the  Inner 
Temple,  Barrister-at-Law,  and  Fellow  of  New  College,  Oxford. 


In  8ro.  price  lis.  boards. 

-WHITE  ON  svppx.z:m:ent  and  revivor. 

A  Treatise  on  Proceedings  in  Equity,  by  way  of  Supplement 
and  Revivor,  with  an  Appendi.K  of  Precedents.  By  George  Towry  H'hite,  Esq., 
of  Lincoln's-inn,  Barrister-at-Law. 


In  post  8vo.  price  I2s.  boards. 

ANSTET'S    HISTORY   OF   THE   IiAVITS   AND    CON- 
STITUTIONS. 

A  Guide  to  the  History  of  the  Laws  and  Constitutions  of 

England,  consisting  of  Six  Lectures,  delivered  at  the  Colleges  of  Saints  Peter 
and  Paul,  Prior  Park,  Bath,  in  the  presence  of  the  Bishop  and  his  Clergy.  By 
Thomas  Chisholme  Anxtey,  Esq.,  of  the  Middle  Temple,  Barristerat-Law,  Pro- 
fessor of  Law  and  Jurisprudence  in  those  Colleges. 


In  8vo.  price  7s.  boards. 
ROnXAN   CATHOI.ICS,-THE    IiAVTS    AFFECTING. 

A  Guide  to  the  Laws  of  England  affecting  Roman  Catholics. 

By  Thomas  Chisholme  Anstey,  Esq.,  Barrister-at-Law. 


CHURCH    RATES. 

In  8vo.  price  Is. 

The  Report  of  the  Judgment  of  the  Court  of  Queen's  Bench 

in  the  Braintree  Church  Rate  Case,  February  8th,  1847. 


Report  of  the  Braintree  Church  Rate  Case — Veley  and  Joslin 

V.  Burder.  To  which  is  appended,  a  Report  of  the  case  of  O'aitdern  v.  Selby, 
from  the  Registry  Books  of  the  Consistory  Courts  of  Peterborough  and  London, 
and  the  Manuscript  Notes  of  Dr.  Arnold  and  Sir  C/iristo/i/ier  Ruliinion.  Third 
Edition,  Including  all  the  Judgments.  By  C  W.  Johnson,  Esq.,  of  Gray's  Inn, 
Barrister-at-Law.     In8v().     Price '.!<. 

Five  Judgments  to  ditto  to  be  hac^eparately  by  the  purchasers  of  the  previous 
edition.    Price  'is.  6U. 
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Second  Edition.    In  royal  8vo.  price  £1 2s.  cloth. 
BOWVEK'S    COBZBZX:UTAR.7   0X0"   THE   IiAVT   OF 

A  Popular  Commentar)'  on  the  Constitutional  Law  of  Eng- 

and.    By  G.  Buwyer. 


Second  Edition.    In  12mo.  price  4s.  6d.  boards. 

THE   IiA.-W   OF   Z&EGISTH.ATIOZT    OF   VOTERS   AT 
PARIiIABSEUTARlT    EXiECTION'S, 

As  settled  by  the  Decisions  of  the  Court  of  Common  Pleas. 

With  tlie  Return  of  Costs  allowed  by  the  Court  of  Common  Pleas  on  each  Appeal; 
and  an  Index  of  Reference.  By  C  D.  Muylan,  Esq.,  Revising  Barrister  for 
London  and  Westminster. 


Second  Edition.    In  12mo.  price  10s.  boards. 
REGZSTRATION   OF   VOTERS. 

Sewell's  Manual  of  the  Law  and  Practice  of  Registration  of 

Voters  in  England  and  Wales. 


In  one  vol.  Svo.  price  £1 14s.  Gd.  boards. 
COSTTRO VERTED    EIiECTIOIO'S. 

Reports  of  Cases  of  Controverted  Elections  in  the  Fourteenth 

Pailiameut  of  the   United  Kingdom.     By  Arlhur   Barron  and  Alfred  Austin, 
Esqrs.,  Barristers-at-La\v. 


In  one  vol.  Svo.  price  £1  3s.  boards. 

cases  of  cokttrovertes   eiiectiodts  xht  the 
t'wex.fth  pariiiabien't  of  the  vitites  x.1ng- 

bom;, 

Being  the  Second  Parliament  since  the  passing  of  Acts  for 

the  Amendment  of  the  Representation  of  the  People.     By  J,  JV.  Knapp,  Esq., 
D.C.L.,  and  E.  Ombler,  Esq.,  M.A.,  Barrister-at-Law. 


In  one  vol.  Svo.  price  ^I  18s.  boards. 

RECISTRATIOM*   APFEAIi    CASES* 

Reports  of  Cases  of  Controverted  Elections  before  Com- 
mittees of  the  House  of  Commons,  and  Cases  upon  Appeal  from  the  Decisions  of 
the  Revising  Barristers  in  the  Court  of  Common  Pleas.  By  Arthur  Barron  and 
Thomas  J.  Arnold,  Esqrs.,  Barristers-at-Law. 

*»*  Tliese  Reports  are  in  immediate  continuation  of  those  by  Messrs.  Barron 
and  Austin,  Falconer  and  Fitzherbert,  Knapp  and  Ombler,  Perry  and  Knapp,  and 
Cockburn  and  Rowc. 


STEVENS    AXD    XORTOX.  21 

Seventh  Edition,  with  considerable  additions,  is  now  preparing  for  the  press. 

ROGERS    ON   SSiSCTIODTS,   EIiSCTION    COIVI- 

nXITTEES,   ANJi  RSaXSTRATIOIf. 

The  Law  and  Practice  of  Elections,  and  Election  Committees, 

with  an  Appendix,  containing;  the  Acts  of  England,  Scotland,  and  Ireland, 
brought  down  to  the  time  of  publication,  embracing  the  whole  body  of  the 
Klection  Law,  with  Analytical  Tables  and  a  copious  Index.  By  F.  j\".  Rogers, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law,  one  of  Her  Majesty's  Counsel. 


In  12mo.  price  3s.  6d.  boards. 
ROGERS    OSr   THE   RECISTRATIOIf   ACT,-6  VICT. 

An  Act  to  amend  the  Law  for  the  Reo^istration  of  Persons 

entitled  to  Vote,  and  to  define  certain  rights  of  Voting,  and  to  regulate  certain 
Proceedings  in  the  Election  of  Members  to  serve  in  Parliament  for  England  and 
Wales;  with  Notes  and  References  to  the  Law  and  Practice  of  Election.  By 
F.  N.  Rogers,  Esq.,  one  of  Her  Majesty's  Counsel. 


In  12rao.  price  6s.  boards. 

TBS   IiAVr   OF   WARRAN'TS    OF   ATTORTfST. 

Cognovits,  and  Consents  to  the  Judges'  Orders  for  Judg- 
ment. With  Forms,  &c.  By  Benjamin  Coulson  Robinson,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law. 

"  A  volume  devoted  to  the  subjects  discussed  in  this  one  cannot  be  otherwise 
than  acceptable  to  the  profession,  to  whom  it  will  be  extremely  convenient  to  be 
enabled  to  refer  in  a  moment  to  a  well-arranged  treatise,  in  which  they  wiU  find 
the  latest  decisions,  and  brief,  but  explicit  instructions  for  securely  performing 
their  responsible  task."— Law  Times. 

"  This  work  will  be  extremely  useful,  not  only  to  the  legal  profession,  but  to  all 
persons  engaged  in  extensive  money  transactions ;  as  there  are  few  such  who  are 
not  called  upon,  at  some  period  of  their  lives,  either  to  accept,  or  give,  a  warrant 
of  attorney  or  cognovit.  It  has  been  treated  by  Mr.  Robinson  in  a  manner  which 
does  credit  to  his  talents,  industry,  and  research.  His  style  is  clear  and  terse. 
An  Appendix  of  Forms,  a  good  general  Index,  and  an  Index  of  Cases,  give 
additional  value  to  the  treatise. "—Gkeat  Western  Advertiser. 

'"The  subject  embraced  in  this  little  work  is  one  of  very  great  importance,  and 
we  confidently  recommend  it  to  all  professional  men."— Hull  P.^cket. 


Second  Edition.    In  12mo.  price  12s.  boanls. 
TOMPSOIT'S   PRACTZCAIi    SUGGESTION'S   TO 
TTOVHTG   ATTORHTEVS. 

A  Second  Edition,  with  Corrections  and  Additions,  and  the 

last  New  Rule  for  the  Examination  of  Attorneys  previous  to  their  Admission. 
By  Joseph  Greares,  Esq. 

"  The  '  Suggestions '  are  sensible  and  judicious,  and  will  be  particularly  useful 
to  countrj-  solicitors.  Mr.  Greaves  has  added  several  valuable  suggestions  and 
matters  of  useful  information,  which  have  arisen  since  the  publication  of  the 
original  work."— Leg.\l  Observer. 

"With  Greaves's  Tompson  before  him,  we  should  say  that  the  young  lawyer  is 
all  right."— Spectator. 

"  We  strongly  recommend  the  volume  to  the  practical  study  of  all  young  men 
ambitious  to  rise  in  their  jjrofcssion.  and  anxious  to  be  esteemed  as'  lawyers  of 
integrity  and  respectability. "—Fkazer's  Literary  Curonicle. 
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111  liiiio.  price  -Is.  6il. 
EQVITIT   FXiEASER; 

Comprising  all  useful  Forms  of  Bills,  Answers,  Pleas,  and 

Demurrers,  Interrogatories,  &c.     By  a  (Jhancanj  Barrister. 

"  More,  we  thinlt,  will  be  learnt  from  tliis  work  on  Equity  Pleading  than  from 
the  worl<s  of  greater  jirctensions.  We  should  recommend  no  student  to  be  without 
it."— Legal  Obseuveh. 


In  one  thick  volume,  royal  8vo.  price  £.V  lis.  6d.  boards. 
VT'OOSFAZiIi'S    X.A-W   OF    E.A.Za°I»Ii03&D    ATTD 

Woodfall's  Practical  Treatise  on  the  Law  of  Landlord  and 

Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of  Procedure.  Entirely 
remodelled,  and  greatly  enlarged  by  S.  B.  Harrison,  Esq.  Fifth  Kdition.  By 
F.  L.  WoUaston,  Esq.,  Barrister-at-Laiv. 


In  2  vols.  4to.  price  £i  4s.  boards. 
TOmiaX^S'    IiiVW   SICTIOSrARV. 

Tomlins'  Law  Dictionary,  explaining  the  Rise,  Progress,  and 

Present  State  of  the  British  Law;  defining  and  interpreting  the  Terms  or  Words 
of  Art,  and  comprising  also  copious  Information  on  the  Subjects  of  Trade  and 
Government.  Fourth  Edition,  with  extensive  Additions  embodying  the  whole 
of  the  Recent  Alterations  in  the  Law.  By  T.  C,  Granger,  Esq.,  Barrister-at- 
Law. 


In  12ino.  price  5s.  6d.  boards. 

THB   PRACTXCE    OF   iVPPEA3:.S   AGAXN-ST   ORDERS 
OF    REmOVilXi. 

An  Analytical  Digest  of  the  Statutes  and  Cases  relating  to 

the  Practice  of  Appeals  against  Orders  of  Removal ;  arranged  on  the  principle 
of  "  Comyn's  Digest."  By  Henry  John  Hodgson,  Esq.,  Barrister-at-Law; 
Fellow  of  Trinity  College,  Cambridge. 


In  8vo.  price  lis.  6d.  boards. 

HAITSARD    ON'    AXiIEIfS    AI^B    DEISrXZATXON*    AlO'D 
IfATURAIiIZATIOM-. 

A  Treatise  on  the  Law  relating  to  Aliens  and  Denization  and 

Naturalization.     With  a  Supplement,  consisting  of  the  late  Acts  7  &  8  Vict.  c. 
66;  7  &  »  Vict.  c.  12;  and  7&8  Vict.  c.  70,  sofarasit  affects  Aliens  ;  with  Notes 
thereon,   and   the   late   Cases  on   the  subject.     By  George  Hansard,  Esq.,    of 
Lincoln's-inn,  Barrister-at-Law. 
The  Supplement  may  be  had  separate,  price  2s.  Gd.  stitched. 
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Now  Complete,  designed  either  as  a  SUPPLEMENT  to  the  Author's  Abridg- 
ment, or  as  a  SEPARATE  WORK. 

In  5  vols,  royal  8vo.  price  jET  17s.  6d. 

A  Practical  and  Elementary  Abridcrment  of  the  Common 

Law,  as  altered  and  established  by  the  recent  Statutes,  Rules  of  Court,  and 
Modern  Decisions ;  comprising  a  full  Abstract  of  al!  the  Cases  argued  and 
determined  in  the  Courts  of  Common  Law  and  on  Appeal,  with  the  Rules 
of  Court  from  Michaelmas  Term,  1824,  to  Michaelmas  Term,  1840,  inclusive, 
and  of  the  Statutes  passed  during  the  same  period,  with  connecting  and  illus- 
trative References  to  the  earlier  authorities,  and  Explanatory  Notes.  By 
Charles  Petersdorff,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 

*,*  The  following  enumeration  of  the  contents  of  the  Notes  and  References  will 
show  the  information  sought  to  be  furnished  beyond  the  mere  -Abridgment  of  the 
Cases,  Statutes,  and  Rules  of  Court  :— 

1.  A  reference  to  the  different  books  in  which  the  same  case  is  reported. 

2.  A  reference  to  the  cases  in  which  the  same  point  has  been  determined  or  affirmed. 

3.  A  reference  to  the  cases  or  elementary  writers,  in  which  the  same  rule  or  prin- 
ciple is  recognised  or  adverted  to. 

4.  A  reference  to  those  cases  which  are  at  variance  with  the  decision  abridged,  or  to 
such  as  have  expressly  overruled  it. 

5.  A  reference  to  the  Acts  of  Parliament  connected  with  each  case. 

6.  A  series  of  Notes,  in  which  an  attempt  has  been  made  to  connect  the  oases  with 
the  present  practice,  and  to  explain  the  general  effect ;  comprising  such  principles  of 
the  Law  as  are  not  included  within  the  general  scope  of  the  Abridgment. 


In  royal  8%-o.  price  13s.  boards. 
PSiiKS'S    CASSS    A?   tSZSX    PKXITS. 

Peake's  (T.)  Cases  determined  at  Nisi  Prius  in  King's  Bench, 

from  Easter  Terra,  30  Geo.  III.,  to  Michaelmas  Term.  .35  Geo.  III.     Third  edi. 
tion,  with  additional  Cases,  and  References  to  subsequent  Decisions. 


In  royal  8vo.  price  13s.  boards. 
PSAXCS'S   ABBITZ07JA.Ii    CASES    AT    "NISX   PHIUS. 

Peake's  (T.)  Additional  Cases  at  Nisi  Prius,  being  a  conti- 
nuation of  Cases  at  Nisi  Prius  before  Lord  Kenyon,  and  other  emine'it  Judges, 
taken  at  different  times  between  the  Years  1"95  and  1812,  by  Thomas  Peake, 
Serjeant-at-Law,  with  Notes  by  Thomas  Peake,  Jan.,  Esq.,  of  Lincolu's-inn, 
Barrister-at-Law. 


In  12mo.  price  8s.  boards. 
PRECEDENTS     OF     IVEORTG-AGES,    TKAIfSFEJ^S     OF 
MORTGAGSIS,     AlfS     COIJVE'S'AUCES     OF     IV^OS5,T- 
GAGEB   PROPEKTV, 

Extending  to  Ereeholds,    Copyholds,  and  Leaseholds  ;    and 

introducing  New  Copyhold  Forms,  obviating,  without  injury  to  Lord,  steward. 
Copyholder,  or  Solicitor,  the  present  Difficulties  in  the  effecting  Trnnsfers  of 
Copyhold  Securities,  and  realising  Payment  by  sale  of  the  Pro])erty  ;  with 
References  to  the  ad-valorem  and  other  Stamp  Duties,  Cases  decided  thereon, 
&c.  &c.     By  Holla  House,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

"  A  concise  but  valuable  collection  of  mortgage  precedents,  adapted  particularlv 
to  copyhold  transactions,  in  which  he  possesses  great  experience." -Legal  Ob" 

SERVER. 

"  The  forms  appear  to  us  to  be  framed  with  care  and  learning,  and  undoubt- 
edly, they  are  conveniently  arranged  for  the  purposes  of  ready  reference."— Law 


In  8vo.  price  48.  boards. 

A  TREATISB  Omr  THB  RSPIiICATION  SS  IITJVIMi^. 

By    William   Thomas  Kime,    Esq.,  of  the   Middle   Temple, 
Special  Pleader. 

"Wc  think  Mr.  Kime  has  executed  his  task  with  much  diligence  and   learn- 
ing."—Legal  Observer 
"To  the  student  and  the  pleader  we  heartily  recommend  it."— Law  Times. 


Price  18s. 

IiAVrS  OF  x:Drci.AN-B. 

Elementary  Principles  of  the  Laws  of  England,  traced  down 

(as  modified  by  recent  Statutes)  to  the  present  time,  with  (in  the  Introduction) 
an  allusion  to  the  Countries  subject  (with  more  or  less  restrictions)  to  the  Juris- 
diction of  the  English  Laws,  and  particularly  how  they  have  been  administered  in 
Ireland  since  Henry  the  Second's  landing  there  in  11/1.  Treated  In  a  new,  con- 
cise, and  natural  Arrangement.     By  John  Ciilhrie,  Esq.,  Barrister-at-Law. 


8vo.     Price  8s.  boards, 
I.A.'^S    OF    EZ3-&I.AZTD    AND   -WAI.ES. 

Flintoft"  on  the  Rise  and  Progress  of  the  Laws  of  England 

and  Wales.  Dedicated,  by  permission,  to  His  Royal  Highness  Prince  Albert. 
With  an  Account  of  the  Origin,  History,  and  Customs,  warlike,  domestic,  and 
legal,  of  the  several  Nations— Britons,  Saxons,  Danes,  and  Normans — who  now 
compose  the  British  Nation. 

"We  unhesitatingly  award  to  his  labours  high  commendation."— Times. 
"  No  educated  man  should  be  without  this  book." — Legal  Guide. 
"We  think  that  this  work  ought  to  be  in  the  hands  of  every  educated  man, 
whether  he  be  professional  or  not."— Argus. 


In  12mo.  price  20s.  boards. 
SCOTT'S   IiAVT   OF   I£AXX.-WAir5. 

Railway  Practice  in  Parliament :   The  Law  and  Practice  of 

Railway  and  other  Private  Bills;  including  the  preliminaries  requisite  ;  the  order 
of  Proceedings  in  both  Houses,  with  plain  and  full  practical  directions;  the 
Formula;  and  the  most  useful  and  successful  modes  of  conducting  or  opposing 
Railway  Bills  in  Parliament,  with  the  Standing  Orders:  Special  Act  of  Par- 
liament ;  Precedents ;  Cases  and  Notes.  By  James  Scott,  of  the  Middle  Temple, 
Barrister-at-Law. 


Price  6s.  bound. 


THS:   PRACTZCB   OF    THK   COXtll^IOTr    I.A'Ur   COURTS, 
Airn    FRACTZCAIi    I.A'WVSR'S    P0CKE:T-B002£; 

Containing  full  Forms  and  Directions  in  every  Stage  of  Pro- 
ceedings in  the  conductof  an  Actional  Law.  By  Robert  Allen,  Esq.,  M.A.  F.S.A. 
Barrister-at-Law.     "  Brevis  esse  laboro." 


STEVEN'S    AN'D    NORTON.  25 


In  ISmo.  price  3s.  boards. 

A  TREATISE   OIXT    THE  IiAVT  OF  THE  DESCE1^7T  OF 
AN    ZlfTESTATE'S    REAIi    ESTATES; 

Coraprisitiff  the  Alterations  made  therein  by  Act  of  Par- 
liament 3  &  4  Will.  4.  c.  lO'i,  with  full  Ex])lanatory  Notes;  and  on  the  Dis- 
tribution of  aa  Intestate's  Personal  Estate. 


In  royal  Svo.  price  £\  Is.  boards. 
VATTEIi'S   (WE.l   Z.A-W   OS*   TffATlOKTS. 

A  New  Edition,   with   Notes  and  (for  the  first  time)  a  Co- 
pious Index.     By  J.  L'hitty,  Esq.,  Barrister-at-Law. 


I  \  In  12mo.  price  6s.  boards. 
S'WEET    ON-   ^X/-ZZ.I>S. 

The  Statute  of  7  Will.  IV.  and  1  Vict.  c.  26,  araendinj?  the 

j     Law  of  Wills,  with  a  Popular  Introduction,  and  Practical  Notes,-  and  a  Tabular 
1     Summary  of  the  Old  and  New  Law  relating  to  Wills,  with  Short  Forms.     By 
George  Sweet,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 


In  Svo.  price  £\  83.  boards. 

VAN'Z>ERXiIia-SEN"S    J.)  XTiTSTITTTTES  OF  THE  IiAlVS 
OF    HOZiI>A2>JS. 


Translated  by  J.  Henry. 


In  Svo.  price  £1  Us.  6d.  boards. 

SHEZiFORB    O-N   THE    XrAW    OF    IVSORTIVSAZTJ   AVtH 
CHARITABIiE    USES    AND    TRUSTS. 

With  Statutes  and  Forms. 


In  Svo.  price  2s.  6d.  sewed. 

CASES  ON  A  ISriFE'S  SEPARATE  ESTATE  AKTD 
EQXTZT7  TO  A  SETTZiE^VEENT  OUT  OF  HSR  E^UZ- 
TAEZiE    PROPERTY; 

Viz.,  Scarborough  v.   'Norman,  Tullett  v.  Armstrong,  Dixon  v. 

Dixon,  Nedhy  v.  A'edfji/,  Siend  v.  Nelson,  .\'ewla?uh-  v.  Holmes,  and  .'!>/urges  v. 
V/iamjmei/s,  with  Notices  of  the  earlier  Decisions.  By  G.  Sweat,  Esq.,  Barrister. 
at-  Law. 


In  12ino.    Price  4s. 
BA^riLIlVPTCV. 

The  Act  for  the  Amendment  of  the  Law  of  Bankruptcy, 

With  Notes  and  Forms  adapted  to  the  New  Practice.     By  Edwin  James,  Ksq., 
of  the  Inner  Temple,  Barrister-at-Law. 


Second  Edition.    In  12mo.  price  7s.  6d.  boards. 
SHZ:3.r'OK3>    our   KIGHWilVS. 

The  General  Highway  Act,  5  &  6  Will.  IV.,  c.  50,  and  the 

subsequent  Statutes,  with  Copious  Notes  on  the  Law  of  Highways;  also  New 
Forms  and  General  Rules  for  niakini;  and  repairing  roads.  Second  Edition,  cor- 
rected and  enlarged.    By  Leonard  Shelfurd,  Esq.,  Barrister-at-Law. 


In  one  large  volume,  royal  8vo.  price  £\  10s.  boards. 
SHSIiFORD   ON    IVEilRRIil.eS  AJUli   DIVORCE. 

A  Practical  Treatise  of  the  Law  of  Marriage  and  Divorce, 

and  Registration,  as  altered  by  the  recent  Statutes  ;  containing  also  the  mode  of 
proceeding  on  Divorces  in  the  Ecclesiastical  Courts  and  in  Parliament;  the  Right 
to  the  Custody  of  Children  ;  Voluntary  Separation  between  Husband  and  Wife; 
the  Husband's  Liability  to  Wife's  Debts;  and  the  Conflict  between  the  Laws  of 
England  and  Scotland  respecting  Divorce  aod  Legitimacy;  with  an  Appendix  of 
Statutes.    By  Leonard  Sheljord,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Second  Edition.    In  8vo.  price  £1  Us.  6d.  boards. 
SHEIiFORB    our    XiUXfACV. 

A  Practical  Treatise  on  the  Law  concerning  Lunatics,  Idiots, 

and  Persons  of  unsound  Mind ;  with  an  Appendix  of  the  Statutes  of  England, 
Ireland,  and  Scotland,  relating  to  such  persons ;  and  Forms  of  Proceeding  in 
Lunacy.  The  Second  Edition,  with  considerable  alterations  and  additions,  in- 
cluding the  New  General  Orders,  Statutes,  and  Decisions.  By  Leonard  Sheljord, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


In  12mo.  price  10s.  6d. boards. 
SHEIiFORS    ON   THE   I.A-W   OF   -V7IXiI.S, 

As  altered  by  the  Stat.  7  Will.  IV.  &  1  Vict.  c.  26. 


Fourth  Edition.    In  IZmo.  one  thick  volume,  price  19s. 
SHEIiFORS'S    REiLXi    PROFERTV   STATTTTES. 

The  Real  Property  Statutes  passed  in  the  Reigns  of  William 

IV.  and  Victoria,  including  Prescription,  Limitation  of  Actions,  Abolition  of 
Fines,  fic,  and  Judgments,  &c.  With  Copious  Notes  and  Forms  of  Deeds. 
Corrected  and  enlarged  with  New  Cases  and  Statutes.  By  Leonard  Sheljord, 
Esq.,  Barrister-at-Law.    Fourth  Edition. 
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Third  Edition.    In  Vlrao.  price  168.  boards. 
SHEXiFORB'S    XiA-W   OF   TITHES. 

All  the  Acts  for  the  Commutation  of  Tithes  in  England  and 

Wales,  with  the  Law  of  Tithes  in  reference  to  those  Acts,  and  Directions  and 
Forms,  as  settled  by  the  Commissioners  5  also  the  Reports  as  to  Special  Adjudi- 
cation, &c.,  and  the  Plans.  The  Third  Edition,  corrected  and  enlarged,  with 
recent  Cases  and  Statutes. 


In  12mo.  price  10s.  6d.  boards. 

JERVIS'S  PRACTICAZi  TREATISE  OXU  THE  OFFICE 
ASrS    DITTIES    OF    COROITERS; 

With  Forms  and  Precedents. 


Fourth  Edition.    In  8vo.  price  16s.  boards. 
JERVIS'S    RUIiES. 

Rules  of  the  Court  of  King's  Bench,  Common  Pleas,  and  Ex- 
chequer, from  Michaelmas  Term,  1  Will.  IV.  to  Hilary  Vacation,  2  Victoria,  and 
an  Appendix  of  Statutes  of  general  Reference  in  relation  to  Pleading  and  Prac- 
tice, with  Notes.    Fourth  Edition.     By  Sir  John  Jervis,  A.G. 


In  8vo.  price  10s.  6d.  boards. 
REEVES'S    EX7CI.ISH    XA-W.-VOIi.    V. 

The  History  of  the  English  Law,  from  the  time  of  the  Saxons 

to  the  End  of  the  Reign  of  Elizabeth.     By  .Johii  Reeves,  Esq.,  Barrister-at-Law. 
Vol.  v.,  Containing  the  Reign  of  Elizabeth,  and  Index  to  the  whole  Work. 


In  8vo.  price  16s.  boards. 
I.OVEI.ASS    OU   -WIIiIiS. 

Twelfth  Edition,  remodelled   and  enlarged,  adapted   to  the 

recent  Alterations  of  the  Law,  hy  ArlhuT  Barron,  Esq.,  Bairister-at-Law,  late 
Fellow  of  Trinity  College,  Cambridge. 


In  12rao.  price  6s.  6d.  boards. 

FORSTER'S    COP7HOI.I>    EIO'FRAN'CHISEMEXJT 
ACTS. 

The  Copyhold  and  Customary  Tenure  Commutation,  Enfran- 
chisement, and  Improvement  Acts,  4  &  5  Vict.  c.  Zb,  and  0^7  Vict.,  witli  all 
the  Forms  and  Tables,  printed  by  the  Copyhold  Commissioners,  and  an  Intro- 
duction, Notes,  and  Index.  By  R.  H^.  E.  Forsler,  Esq.,  of  Lincoln's-inn,  Bar- 
rister-at-Law. 


28  LAW    BOOKS,    PUBLISHED    BY 


FilCTORS   AND    BXtOKSRS. 

A  Treatise  on  the  Laws  relatinfr  to   Factors  and  Brokers ; 

with  an  Apjienfiix  of  Stntutes,  Rules,  Orders,  and  Regulations,  t^c.    By  Ju/m  A. 
RussM,  15. A.,  ot  Gray's-inn,  ]5arrister-at-Law. 


Third  Edition.    In  8vo.  price  18s.  boards. 
"WATSOTT   OXff   ABBXTZtATIOlU   AITD   AXXTARSS. 

A  Treatise  on  the  Law  of  Arbitration  and  Awards,  including 

the  Act  of  Parliamenl  relatin;^  to  Arbitrations  between  Masters  and  Workmen  ; 
with  an  Appendix  of  Precedents.  Third  Edition.  By  /A'.  U.  If'alsun,  Esq.,  one 
of  Her  Majesty's  Counsel. 


Second  Edition.    In  royal  8vo.  £\  lis.  fid.  boards. 

A  Practical  Treatise  on  the   Law  of   Partnership ;  with   an 

Appendix  of    Forms.      By  Johii  CuUi/er,   ot   Liitcoln's-iiin,    Barrister-at-Law. 
Second  Edition. 


In  12mo.  price  7s.  boards. 

Q^ESTSOJffS    01!J  THS  NATUHE  ATTO  FORIWC  OP  AC- 
TIOI>rs,   AHI3>    OOT    PXiSAI}!:!^^ ;   -WITH    AWS^WERS. 

The  Nature  and  Form  of  Actions,  and  the  Rules  and  Princi- 
ples of  Pleadings,  in  a  series  of  Questions,  with  .\iiswers;  illustrated  by  Exam- 
ples and  Notes.     By  the  Hon.  D.  O,  Osborne,  Special  Pleader. 


A  New  Edition,  in  a  pocket  size,  price  2s.  6d.  sewed. 
CXiASlKE'S    Il'S'W    CAIWE-IiA'WS. 

Clarke's  New  Game-Laws;  bein^  a  Comprehensive  Treatise 

upon  that  subject,  comprisins  all  the  Statutes  and  Decisions  of  the  Courts  re- 
lating to  every  s-pecies  of  Game;  and  also  to  Deer,  Rabbits,  Woodcocks,  Snipes, 
Fish,  and  Dogs,  up  to  the  present  time,  ii  eluding  the  Appointment  and  Authority 
of  Gamekeepers,  the  Laws  of  Trespass  in  the  I'ursu-t  of  Game,  Sic.  A  New  Edition, 
corrected  and  enlarged,  by  a  Banister,  which  includes  the  Acts  of  I,  2,  .^,  6  &  7 
Will.  IV.,  relating'  to  the  Sale  of  (Jame,  Informers,  Jicc,  and  2  &  3  Vict.,  relative 
to  the  Time  of  the  Expiration  of  Game  Certificates,  Power  of  Justices,  &c. 


In  8vo.  price  10s.  Gd.  boards. 
PITMAN    ON   PRIETCIPAIi   AND    SURETY. 
A  Treatise  on  the  Law  of  Principal  and  Surety.     By  Edward 

Dix  Pitman,  Esq.,  M.A.,  Barrister  at-Law. 


InSvo.  price  4s.  6d. 
RSSVES'S   T'WO   TRACTS. 

Reeves's  Two  Tracts,  showing  that  Americans  born  before 

the  Independence  are  by  the  Law  of  England  not  Aliens. 


Eighth  Edition.    In  2  vols,  royal  8vo.  price  jES  10s.  hoards. 
SKEPPARD'S    TOVCHSTOM'S   BV   iiTHERIiE'S'. 

Sheppanl's  Touchstone  of  Common  Assurance,  being  a  Plain 

and  Familiar  Treatise  on  Conveyancing,  with  Copious  Notes,  and  a  Table  of 
Cases  cited  therein  ;  to  which  are  added  an  Appendix,  and  an  extensive  Analytical 
Index.     By  E.  G.  Atherley,  Esq.,  Barrister-at-Law. 


Fourth  Edition.    In  13mo.  price  15s.  boards. 
WORTHIHrGTOlU    ON    VrXIiIiS. 

A  General  Precedent  for  Wills,  with  Copious  Practical  Notes. 

By  George  Worlkington,  Esq.  The  Fourth  Edition,  with  considerable  Additions 
and  Alterations,  bringing  all  the  Decisions  on  the  receut  Statute  of  Wills  down 
to  the  present  time. 


In  8vo.  price  14s.  boards. 
'WHISHA'W'S   irS'W   XiiL'W   DICTZOirARV. 

A  New  Law  Dictionary,  containing  a  concise  E.xposition  of 

the  mere  Terms  of  Art,  and  such  Obsolete  Words  as  occur  in  Old  Le^al,  His- 
torical, and  Antiquarian  Writers.    By  James  fP'hUhaw,  Esq.,  of  Gray's-inn. 


Second  Edition.     In  13mo.  price  Ts.  6d.  boards. 

PEZCRirSSOCKE'S    AKTAIiYSIS    OF    THE    CRIMIlUAJt 
IiAW. 

A  Short  Analysis  of  the  Criminal  Law  of  England,  giving  a 

general  and  (Comprehensive  View  of  Indictable  Otfences,  their  Punishments,  and 
the  Statutes  that  create  them:  with  Observations.  Ky  Charles  Ve7)ruddoche,  of 
tl>e  Middle  Temple,  Esq.  Barrister- at- Law.  Second  Edition,  revised  from  full 
Notes  of  the  Author,  by  Humphreij  IV.  JVoolrych,  Esq.,  of  the  Inner  Temple, 
Barrister- at.  Law. 


Fourth  Edition.    In  12mo.  price  8s.  boards. 

BARXtTHAM'S    QUESTIONS. 

A  Series  of  Questions  on  the  most  Im])ortant  Points  con- 
nected with  a  Le^'al  Education,  principally  designed  lor  the  Use  of  Students 
preparing  for  Examination  pri'vio\isly  to  their  Admission  into  the  Courts  of  Law. 
Fourth  Edition,  enlarged.     By  E.  Ings,  Esq.,  Barrister-at-Law. 
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In  12rao.  price  8s.  boanls. 

inrcs's  ACT  for  the  iVBOitiTioir  of  aurest. 

The  Act  for  the  Abolition  of  Arrest  on  Mesne  Process  in  Civil 

Actions,  and  also  the  Acts  2  &  3  Vict.  c.  39,  and  a  &  4  Vict.  c.  S'i,  relating  to  or 
amending  the  same,  with  the  Rules,  Orders,  and  Cases,  as  decided  in  all  the 
Courts;  arranged  according  to  their  Applicability  to  the  various  Sections, 
together  with  an  Appendix  of  Forms,  &c.    By  jK.  Ings,  Esq.,  Barrister-at-Law. 


In  one  volume,  8vo.  price  14s.  boards. 
MOStTON    ON   VEITDORS   AITD    PURCHASERS. 

A  Practical  Treatise  on  the  Law  of  Vendors  and  Purchasers 

of  Chattels  Personal.      By  7'.  C.  Morton,  Esq.,  of  Lincoln's-inn,  Barrister-at- 
Law. 


Second  Edition,  enlarged.    In  8vo.  price  £1 10s.  boards. 

RAM   ON"   ASSETS. 

A  Practical  Treatise  of  Assets,  Debts,  and  Incumbrances,  in- 
cluding Executors'  Accounts.  By  J.  Ram,  Esq.,  of  the  Inner  Temple,  M.A., 
Barrister-at  Law. 


In  8vo. 
SHEPHARB'S    COIiONIAIi   PRACTICE. 

Shephard's  Colonial  Practice  of  St.  Vincent. 


In  12rao.  price  6s.  boards. 

A   PRACTICAI.   TREATISE    ON"   TrTri.IiITIES    AITD 
IRREGUIiARITIES    IN   !•  A-W ; 

Showing   their    Character,    Distinctions,    and    Consequences. 

By  Henry  Macnamara,  Esq.,  of  Lincoln's-inn,  Special  Pleader. 


In  4to.  price  12s.  boards. 
BRADY'S   EXECTTTOR'S   ACCOinTT-BOOK. 

Tlie  Executor's  Account-Book ;  exhibiting  a  safe  and  easy 

Method  of  keeping  Executorship  Accounts;  with  an  adequate  Number  of  Ruled 
Pages,  so  arranged  as  to  be  adapted  to  the  Circumstances  of  every  Estate ;  and  a 
Fictitious  Will,  comprising  a  Variety  of  Bequests  of  Personal  Property,  the  Ac- 
counts under  which,  from  the  Death  of  the  supposed  Testator  to  the  Termination 
of  the  Executorship,  are  accurately  arranged  and  posted  on  the  plan  proposed, 
as  an  Illustration  of  the  simplicity  and  Comprehensiveness  of  the  System,  and  an 
infallible  Guidance  to  Executors  under  any  other  Estate.  By  John  II.  Brady, 
late  of  the  Legacy- Duty  Office,  Somerset  House;  Author  of  "  Plain  Instructions 
to  Executors  and  Administrators,"  "  Plain  Advice  on  Wills,"  &c. 
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In  2  vols,  royal  8vo.  price  ^£3  3s.  boards. 
PRESTOlff'S    SHEFPAXtB'S   TOVCHST037E. 

The  Touchstone  of  Common  Assurances ;    or  a  Plain  and 

Familiar  Treatise,  opening  the  Learning  of  the  Common  Assurances  or  Convey- 
ances of  the  Kingdom.     By  William  S/ieppard,  Esq. 

The  Seventh  Edition,  including  all  the  Notes  and  additional  References  in  the 
former  Editions,  and  in  the  improved  MS.  Copy  of  Edward  Hilliard,  Esq.  Also 
an  enlargement  of  the  Text,  fic.  by  the  addition  of  various  Criticisms,  Distinc- 
tions, &e.  &c.  and  a  Copious  Inde.x.  By  Richard  Preslun,  Esq.,  Barrister-at- 
Law. 


In  8vo.  price  .£1  4s.  boards. 
CI.ARK'S   (C.)    COIiON^iai.    TmA.-W. 

The  Practice  of  the  Court  of  Appeals  from  the  Plantations,  &c. 


Second  Edition.    In  12mo.  price  6s.  boards. 
THE   SMiiX.!.   DEBTS   ilCT. 

The  Practice  of  the  Courts  under  the  9  &  10  Vict.  Cap.  95, 

for  the  Recovery  of  Small  Debts  in  England ;  with  Notes,  Comments,  and  De- 
cisions on  Analogous  Statutes.  Containing  the  Rules  of  Practice  and  Forms, 
with  an  Index.     By  John  Jague,  Barrister-at-Law. 

"Mr.  Jagoe  has  very  properly  confined  his  remarks  to  the  elucidation  of  the 
future  practice  of  County  Courts  as  altered  by  the  recent  statute.  The  several 
sections  of  the  act  are  explained  and  commented  upon  wherever  there  appears  any 
necessity  for  explanation  or  comment.  The  work  is  a  useful  contribution  to  the 
new  system  for  administeringjustice  to  the  great  bulk  of  the  people."— Times. 


Second  Edition,  much  enlarged,  in  8vo.  price  12s.  boards. 
POYI7TER   our   DIVORCE. 

Poynter's  Concise  View  of  the  Doctrine  and  Practice  of  the 

Ecclesiastical  Courts,  relative  to  Marriage  and  Divorce. 


Fourth  Edition.    In  2  vols,  royal  8vo.  price  .£2  Ifis.  boards. 

STORT'S   (jruSCE)   EQUITY   JTTRISPRUBEIfCE. 

Commentaries  on  Equity  Jurisprudence,  as  administered  in 
England  and  America.     By  Joseph  Siury,  LL.D.     Fourth  Edition.     184C. 


CHARTS. 

Price  Gs.  on  canvass  and  roller. 
COnCIMCOU   IiAVr. 
A  CHART  of  the  Practices  of  the  Superior  Courts  at  Common 

Law,  for  Town  and  Country.     By  a  Barrister. 


Price  5s.  on  canvass  and  rollers. 
PEKSOZO-iil.   SSTA.TE. 

A  CHART,  showing  the  Distribution  of  the  Personal  Estate  of 

an  Intestate;  with  a  Key.    Second  Edition,  with  all  the  recent  Cases,  &c.    By 
H'.  B.  Davies,  Esq. 


Price  5s.  on  canvass  and  rollers. 
ISTHSRITAnrCE, 

A  CHART,  showing  the  Descent  of  Estates  and  Inheritance  in 

Fee  Simple,  &c.  under  the  last  Act:  with  a  Key.     Second  Edition,  with  all  the 
recent  Cases,  &c.     By  IF.  B.  Davies,  Esq. 


Price  5s.  on  rollers. 
FORMS    OF   ACTIOir. 

A  CHART  of  the  various  Forms  of  Action  to  be  brought  in  the 

Courts  of  Common  Law  for  the  Recovery  of  Demands  and  the  Redress  of  In- 
juries; showing  what  Form  of  Action  is  adapted  to  each  individual  case,  with 
Remarks. 


Price,  on  a  roller,  Ss.  sheet,  2a.  Cd. 
I.ik-WS    OF    EIl'GI.Aia-D, 

A  Synopsis  of  Biackstone's  Commentaries  on  the  Laws  of 

England. 


In  Hmo.  price  6s.  fid.  bound. 


THB   IiA'W   IiXST;   CORRSCTSS   TO   J'A.NUARY   I, 

1847. 

Being  a  List  of  the  Judges  and   Officers  of  the  different 

Courts  of  Justice:  Counsel,  with  the  Dates  of  their  Call  and  Inns  of  Court; 
Special  Pleaders,  Conveyancers;  and  a  Complete  and  Accurate  List  of  Certificated 
Attorneys,  Notaries,  &c.,  in  England  and  Wales,  with  the  London  Agents  to 
the  Country  Attorneys,  as  printed  by  permission  of  the  Commissioners  of  the 
Stamp  Duties.  To  which  are  added,  Table  of  Sherihs,  and  Agents;  Lists  of 
Bankers;  Law  and  Public  Officers;  Circuits  of  the  .Fudges,  Quarter  Sessions, 
&c.,  and  a  Variety  of  other  Useful  Matter.  By  Teesdale  Cuckell,  of  the  Stamp 
Office. 
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3^fports;* 


HOUSE   OF   liORDS. 

Dow— from  53  Geo.  III.  to  r,8  Geo.  III.    6  vols.  . 
Bligh— from  59  Geo.  III.  to  1  &  2  Geo.  IV.    3  vols,  and  1  part 
Dow&Claek— frora7&8Geo.  IV.  toI&2\Vill.  IV.    2 vols       . 
Clark  &  Finnelly— from  2  fc  3  Will.  l\.  to  7  &  8  Vict.    12  vols. 
*i(j*  These  Beports  will  be  regularly  continued. 
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Til  hoards. 
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8  17    0 


PRXVV   COUM'CZXi-CAPP&AXiS    B&FOHE   TZZS;. 

Knapp— fromlOGeo.  IV.  to5&6  Will.  IV.    3 vols  .  .  .        3  13    6 

MooRE— from  6  &  7  Will.  IV.  to  present  time.  3  vols,  and  vol.  4,  parts  land  2,    5  19    0 

***  These  Reports  will  be  regularly  continued. 

Moore  (East  India  Appeals)— from  6  &  7  Will.  IV.  to  present  tune. 
2  vols,  and  vol.  3,  part  1  ..... 

*»*  These  Reports  loill  be  regularly  continued. 

CHAirCER'S'. 

Freeman— from  1G76  to  1G93.    1vol.      .... 

Ambler— from  1737  to  1833.    1  vol.  folio       .... 

Brown,  bv  Eden— from  1778  to  1784.    4  vols. 
Cox— from' 18  Geo.  II.  to  37  Geo.  III.    2  vols. 

Vesey,  Jun.— from  29  Geo.  III.  to  5G  Geo.  III.  with  Index  and  Hovenden' 
Notes.    22  vols.   ....... 

Vesey  &  Beames— from  52  Geo.  III.  to  54  Geo.  III.    3  vols. 
Lloyd  &  Goold— (Ireland)  Temp.  Sir  E.  B.  Sugden 
Cooper— Temp.  Lord  Cottenham.    Part  1  . 

*«.*  These  Reports  unit  be  regularly  continued. 
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vice-cha.i»'ce:xiXiOK's  coukt. 

Maddock— fromSS  Geo.  III.  to  1  Geo.  IV.    Gvols. 

Simons  &  Stuart— from  2  Geo.  IV.  to  7  Geo.  IV.    2  vols    .  .  3    2    0 

Simons— from7Geo.  IV.  topresent  time.  13vols.andvol.  14,partsl,2,  and3,  25  10    0 

***  Tliese  Ilepiorts  will  be  regularly  continued. 

VXCE-CHi\.N'C:BI.i:iOR   SIZirXGHT    BRtrCE'S    COURT. 

Younge  &  Collyer— Mich.,  1841,  to  present  time.    2  vols.         .  .       3  13    6 

CoLLYER— Hilary,  1844,  to  present  time.    Vol.  1,  and  vol.  2,  parts  1,  2,  and  3,    3  11    o 

***  These  Reports  will  be  regidarly  continued. 


QUEEN'S    B]BZfCa. 

Plowden- from  ]547tolG03.    2  vols.     .... 

Freeman— from  1G70  to  1G82.     1vol. 

Kenyon— 1753  and  1754.    2  vols.  .... 

Hardwicke— Temp,  by  Lee,  from  7  Geo.  II.  to  11  Geo.  II.    1  vol 

Blackstone,  Sir  William— from  20  Geo.  II.  to  20  Geo.  III.    2  vol 

Douglas— from  18  Geo.  III.  to  25  Geo.  III.    4  vols. 

SMiTU-from44  Geo.  III.  to46Geo.  III.    3  vols. 

DoWLiNG  &  Ryland— from  2  Geo.  IV.  to  8  Geo.  IV.    9  vols. 

Manning  &  Ryland— from  8  Geo.  IV.  to  1  Will.  IV.    5  vols.     . 

Nevile  &  MANNiNG-fromS  Will.  IV.toGWill.  IV.    Gvols. 

Nevile  fi  Perry— from  7  Will.  IV.  to  1  Vict.    3  vols. 

Perry  &  Davison— from  2  Viet,  to  5  Vict.    4  vols. 

Gale  &  Davison— from  5  Vict,  to  G  Vict.    3  vols.    . 

Davison  &  Merivale— from  7  Vict,  topresent  time.    Vol.1 
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BAIl.  COURT,   ETC.                                                             ^„  ^,,^^^,, 

CniTTY  (Points  of  Plcadinf!  and  Practice)— from  1770  to  1820.  2  vols.  .  3  2  0 
UowLiNG  (Points  of  Pleading  and  Practice)— from  1  Will.  IV.  to  Tnn. 

Term,  5  Vict.    9  vols.                 .              .          ,    .        .     ,    •        ,  ,/.  ,  ,  17  1 J  0 

DowLiNG,  New  Series  (Points  of  Pleading  and  Practice}-from  4  Vict,  to  .  ..  „ 

6  Vict.    2  vols.             .               .               .               •               •               •               .  4  17  b 

DowLiNG  &  Lowndes— 6  &  7  Vict,  to  present  time.    Vols.  1, 2,  and  3  6  19  G 

***  These  Rejjorts  will  be  rvyularly  continued. 

EXCHEQVER-CPLEAS  SIDE). 

ANSTRUTnF.R-from32Geo.  llI.to37Geo.  III.    3  vols.  .  .250 

Forrest— 40  &  41  Geo.  111.    1vol.               .              .              ■              •  ,"  ,Z  ^ 

PR:cE-from,54Geo.  111.  to3Geo.  IV.— lOvols.               .              .              .  13  16  6 

M'CLELA?JD-4&5Geo.  IV.    1vol.               .               .               •               ■  \H^ 

M'CLELAND&YouNGE-5&6Geo.  IV.    Vol.1.              .               .               •  1  ,,  „ 

YoUNGE  &  .TERVis-from  7  Geo.  IV.  to  11  Geo.  IV.  3  vols.  .  *  '^  2 
CROMPTON&.TERVis-fromllGeo.  IV.  to2Will.  IV.    2vols.    .              .326 

Crompton  &  MEESON-from  2  Will.  IV.  to  4  Will.  IV.    2  vols.          .  HI  ^ 

Crompton,  Meeson,  &  RoscoE— from  4  Will.  IV.  to6  Will.  IV.  2  vols.  3  lb  6 
Meeson  &  Welsby— from  GWiU.  IV.  to  present  time.     14  vols,  and  vol. 

15,  parts  1  and  2          .               o               .               .               •               •               .  28  14  6 
***  These  RepoHs  will  he  regularly  continued. 

EXCHEQTJER-CEQUITY    SIDE). 

YouKGE— fromllGeo.  IV.  tol  Will.  IV.    1vol.              .              .              .  1  14  G 

YouNGE&CoLLYEE— from  4  WiU.  IV.  to  present  time.    4  vols.            .  7    4  0 

n-ISI    PRIUS.-(Q.  B.,    C.  p.,   AND    EXCH). 

Peake— from  30  Geo.  III.  to  52  Geo.  III.    2  vols.             .               .               •  i    5  S 

Stabkie— from  54  Geo.  III.  to  59  Geo.  III.    2  vols,  and  1  part            .  3    4  0 

***  These  Reports  are  continued  by 

Ryan  &  Moody— from  4  Geo.  IV.  to  7  Geo.  IV.    1  vol.    .              .              •  J    ^  H 

MooDY&MALKiN-from7Geo.  IV.  tolWill.  IV.    1vol.     .              .  J  ,?  " 

Moody  &  Robinson— from  1  Will.  IV,  to  present  time.    2  vols.                 .  2  lb  U 

*«*  These  Reports  will  be  regularly  continued  by  Messrs. 
Robinson  &  Pollock— 

EIiECTION    COncrAITTEES. 

KNAPP&0!viBLER-4&5Will.  IV.    1vol..               .               .               .  15  6 

BARRON&  Austin— 4&5&6Vict.    1vol.          .               .               .           •  1  14  6 

Barron  &  Arnold— C&7  Vict.    Vol.1           .           .              .              ■  1  18  0 

ECCIiESIASTICAIi. 

Addams— from  1822  to  1824.    2  vols,  and  1  part  .  .  .340 

BAITKRUPTCV. 

DEACON&CniTTY— frora2Wm.  IV.  to5&GWill.  IV.  4vols.  .  4  4  0 
Deacon— from5&6  WiU.  IV.  to3&  4  Viet.    4  vols.         .              .              .646 

Montague,  Deacon,  &De  Gex— from  3  &4  Vict,  to  present  time.  3  vols.  7    9  0 

Db  GEX-part  1                   .             .             .             .             .             •  0  12  0 
*ji5*  These  Reports  mil  6#  regularly  continued. 
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Xir   TKS   PRESS,   AITD   FREPARXirG   FOB 
PUBI.ICi).TX01ir. 


The  Equitable  Jurisdiction  of  the  Court  of  Chancery.     By 

George  Spence,  Esq.,  one  of  Her  Majesty's  Counsel.     Vol.  2.     In  which  the  late 

Mr.  Maddock'sVJorii  will  be  incorporated. 

***  The  first  part  of  the  Second  Volume,  which  zvill  be  first  published, 
will  comprise  the  Doctrine  as  to  Modem  Trust),,  express  and  by  operation 
of  law — The  Administration  of  Assets — Charities — I'he  Equitable  Jiights  of 
Married  Women — Tlie  Doctrines  of  the  Court  as  to  Mortgaqes,  and  tlie 
Jurisdiction  of  the  Court  as  to  Infants.  The  Second  Part  trill  contain  tlie 
remaining  subjects  of  the  FirH  Volume,  from  Chapter  XVI.  to  the  end  of 
Book  III.,  and  will  spei'dili/folloir. 

At  the  end  of  each  subject  the  Mules  of  Practice  and  Pleadinrj  pecidinrhj 
applicable  to  such  subject,  and  the  course  to  be  pursued  in  I'nti  rlnviiturij 
Applications,  as  for  Payment  of  money  into  Court,  &c.,will  be  s/nirtl;/  stutt  d. 
The  intention  being  to  give  a  Summary  of  the  Doctrines  of  the  Court  of  Chan- 
cery on  each  head  of  its  Jurisdiction,  and  to  point  out  the  course  tvhich  each 
party  has  to  pursue  to  obtain,  or  to  secure,  his  rights  in  each  particular 
case. 

Saunders  on  Pleading  and  Evidence  in  Civil  Actions.   A  New 

Edition.     By  Robert  Lu>h,  Esq. 

A  Selection  of  the  Cases  heard  and  determined  by  the  Lords 

and  the  Judicial  Committee  of  Privy  Council,  on  Petitions,  and  on  Appeal  from 
the  Supreme  and  Sudder  Dewanny  Courts,  in  the  East  Indies,  previous  to  the 
year  1836.     By  Edmund  F.  Moore,  Esq.  Barrister-at-Law. 

Watson  on  the  Office  and  Duty  of  Sheriflf.     A  New  Edition, 

By  JV.  N.  JVelsby,  Esq.,  Barrister-at-Law. 

Bayley  on  Bills.     Sixth  Edition.      By  G.  M.  Bowdeswell, 

Esq.,  Barrister-at-Law. 

Chitty's  and   Chitty  and  Hulme's   Collection  of  Statutes  of 

Practical  Utility,  principally  relating  to  the  Civil  Administration  of  Justice  ;  with 
Notes  thereon,  intended  as  a  Circuit  and  Court  Companion.  A  New  Edition, 
with  the  Statutes  and  Cases  brought  down  to  the  Present  Period,  and  including, 
for  the  first  time,  a  full  Digest  of  all  the  Statutes  relating  to  Criminal  Offences. 
By  W.  jV.  Welshy,  Esq.,  Barrister-at-Law. 

Annual   Law   Digest    for    1847.     By  Henry  Jeremy,   Esq., 

Barrister-  at-  Law. 

Harrison's  Annual  Digest  of  the  Cases  decided  in  the  various 

Courts  of  Common  Law  and  Equity,  and  published  in  all  the  Series  of  Reports 
and  Legal  Periodicals  during  the  year  1847. 

The  Crown  Circuit  Companion,  with  the  Cases  and  Statutes 

brouslit  down  to  the  present  time.  By  James  Eipinasse,  Esq.,  Barrister- 
at-Law. 

Law  Review,  No.  11  for  May. 

Cooper's  (Chas.  Purton,  Q.C.)  Reports,  temp.  Lord  Cotten- 

ham,  Part  2. 


•»*  The  Reports,  Statutes,  and  Periodicals  on  the  Days  of  Publication. 
*»*  Libraries  and  Parcels  of  Books  bought,  valued,  or  exchanged. 


ZN   ALI.    THE    COURTS. 


A  Weekly  Periodical,  in  imperial  8vo.,  price  \s.,  contains  the 

Decisions  of  the  followini;  Courts  : — House  of  Lords,  Privy  Council,  The  Lord 
Chancellor's,  the  Master  of  the  Holls,  Vice-Chiincellor  of  England's,  Vice-Chau- 
cellor  Knight  Bruce's,  Vice-Chancellor  Wigram's,  Queen's  Bench,  Queen's 
Bench  Bail  Court,  Common  I'leas.  inclndinpr  Appeals  under  Registration  of 
Voter's  Act,  Exchequer,  Kcclesiastical  and  Admiralty,  and  Court  of  Review. 
The  Cases  are  all  reported  hy  Barristers  of  the  various  Courts,  the  following 
announcement  of  whose  Names  must  give  the  Paper  a  degree  of  authority  denied 
to  similar,  but  anonymous  I'ublications.  A'ewi  Post-free  to  all  parts  oj  the 
Ki7>gduin,  and  to  the  Culonies. 

The  Jurist— 183/  to  1845,  13  Vols.,  half  calf. 

Karnes  of  the  Gentlemen,  with  their  respective  Courts,  icho  contribute  tJie  Cases 
for  the  Jurist:— 

,,  T »  (A..   Gordon,    Esq.,  of  the  Inner  Temple, 

House  of  Lords |     Barrister-at-Law. 

„     .      „            .  fTENisoN  Edwards,  Esq.,  of  the  Inner  Tem- 

PRtVY  Council |     ^^^^  Barrister-at-Law. 

m        T  r-      ..„.,,.„„'=,  f>.^„„.„  /A.  Gordon,  Esq.,  of  the  Inner  Temple,  Bar- 

The  Lord  Chancellor's  Court  |     rister-at-Law. 

„      ,  „,  ,,„.,„„      f  G.  Y.  RoBSON,  Esq.,  of  the  Inner  Temple, 
Master  of  the  Rolls'  Court      |     Barrister-at-Law. 

„  1^. „,.,.„'„   rTENisoN  Edwards,  Esq.,  of  the  Inner  Tem- 

Vice-Chancellor  of  England  s  J     p,g.  ^^^  ciiarles  mXrett,  E.sq.,  of  the 

Court (^     Inner  Temple,  Barristers-at- Law. 

Vice-Chancellor  Knight  f  W.  W.  Cooper,  Esq.,  of  the  Inner  Temple, 

Bruce's  Court I     Barrister-at-Law. 

Vice-Chancellor   Wigram's        /F.  Fisher,  Esq.,  of  Lincoln's-inn,  Barrister- 
1     at-^ 


Bruce's  Court I     Barrister-at-Law. 

'^ice-Chancellor   Wigram's  f  F.  Fisher 

Court I     at-Law. 

.  ,    _  f  G.  J.  P.  Smith,  Esq.,  of  the  Inner  Temple, 

Court  of  Queen's  Bench   .     .  |    Barrister-at-Law. 

.     „  T,         f^  f  A.V.  K^RWAN,E3q.,ofGray's-inn,Ba^ri8ter- 

QuEEN's  Bench  Bail  Court    .     |    at-Luw. 

Court   of   Common   Pleas,    in-  fD.  Power,  Esq.,  of  Lincoln's-inn;  and 
eluding  Appeals   under   Registra-  \  W.  Paterson,   Esq.,   of   Gray's-inn,    Bar- 

tion  of  Voters  Act       t     risters-at-Law. 

f  W.  M.  Best,  Esq.,  of  Gray's-inn,  Barrister- 

CouRT  of  ExcuEauER  .    .    .    .      |     at-Law. 

Ecclesivstical  AND  Admiralty  fJ.   P.  Deane,  D.C.L.  Doctors'  Commons, 

Courts l     Barvister-at-I  aw. 

rW.  W.  Cooper,  Esq.,  of  the  Inner  Temple, 
Court  of  Review ^     Barrister-at-Law. 

Portfolios,  in  trhieh  the  mtmhers  may  he  registered  till  the  end  of  tlie  Volume, 
may  be  had iirice  5s.  half-bound. 

Orders  left  with  Steven's  and  Norton,  or  given  to  any  of  the  Newsvenders, 
will  be  punctually  e.'vecuted. 

April,  1847. 
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